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Chables  Rapallo  Henderson,  as  Execntor,  etc.,  Appellant, 
V.  John  C.  Henderson,  Respondent,  et  al..  Appellants. 

The  will  of  H.,  after  authorizing  and  directing  his  executor  to  **  partition, 
divide  and  apx>ortion"  his  residuary  estate  among  his  children  living  at 
the  time  of  such  partition,  and  the  issue  of  any  child  or  children  who  had 
died  leaving  issue,  provided  as  follows:  "And  I  do  hereby  give,  devise 
and  bequeath  to  each  of  my  said  children  the  share  or  portion  of  my  said 
estate  so  to  be  partitioned,  divided  and  apportioned  to  them,  respectively, 
as  aforesaid.  »  »  »  If  any  of  my  children  shall  die  without  issue 
before  such  partition  and  division  shall  be  made,  then  I  give  the  portion 
of  such  deceased  child  equally  to  the  brothers  and  sisters  of  such  deceased 
child.  »  »  »  If  any  of  my  said  children  shall  die  leaving  issue,  then 
the  child  or  children  (who  shall  be  living  at  the  time  of  such  partition) 
of  such  deceased  child  of  mine  shall  take  and  have  the  share  or  portion 
which  the  parent  would  have  if  living.  •  •  •  It  is  my  will  that  my 
executor  make  the  partition  *  *  *  as  soon  after  my  decease  as  prac- 
ticable, having  reference  to  the  condition  of  my  estate;  but  as  he  may 
"find  it  necessary  to  realize  upon  securities,  and  sell  and  convert  into 
money  l)oth  real  and  personal  properly,  »  •  *  which  he  may 
not  be  able  speedily  to  make  without  sacrifice  and  loss  to  my  estate, 
he  shall  not  be  compelled  to^make  such  partition,  etc.,  *  ♦  » 
until  after  the  lapse  of  five  years  from  the  probate  of  this  will."  The 
executor  was  directed,  until  the  partition  of  the  estate,  to  pay  |2,400 
per  annum  to  each  of  the  children  from  the  testator's  decease,  and  to  charge 
the  payment  to  the  child  as  part  of  his  or  her  share  of  the  estate.  The 
executor  was  authorized  to  take  entire  charge  of  all  the  real  and  per- 
sonal estate,  to  lease,  collect  rents,  insure,  repair,  make  investments,  pay 
taxes,  etc.  All  of  the  testator's  children  were  living  and  of  full  age  at 
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the  time  of  his  decease.  In  an  action  for  the  construction  of  the  will, 
held,  that  no  valid  express  trust  was  created  by  the  will,  and  the  legal 
title  to  the  real  estate  vested  in  the  testator's  children  at  his  death,  sub- 
ject to  the  power  given  the  executor  to  partition:  that  the  direction  to 
partition,  etc.,  although  ineffectual  to  create  a  valid  trust,  could  be 
upheld  as  a  power  in  trust. 

A  trust  estate  will  not  be  implied  when  to  do  so  will  make  the  will  conflict 
with  the  statute,  and  w^hen  the  duties  imposed  upon  the  executor  may 
be  executed  under  a  trust  power. 

Also,  ?ield,  that  no  unlawful  perpetuity  was  created  by  authorizing  the 
executor  to  delay  partitioning  the  'estate  for  five  years,  as  the  power  of 
Bale  was  not  suspended;  and  that  there  w^as  no  equitable  conversion  of  the 
realty  into  personalty,  the  power  of  sale  not  being  absolute. 

Also,  hdd,  that  one  or  more  of  the  testator's  children  could  not  maintain 
an  action  for  partition  pending  the  existence  of  the  right  in  the  executor 
to  exercise  liis  powers. 

Also,  held,  that  the  provision  restricting  the  limitation  over  to  such 
of  the  issue  of  a  deceased  child  as  "  shall  be  living  at  the  time  of  such 
partition,"  was  void,  as  it  would  prevent  the  absolute  vesting  of  the 
share  in  the  issue  of  a  deceased  child  at  the  time  of  the  parent's  death; 
but  as  it  was  inconsistent  with  the  earlier  provisions  of  the  same  clause, 
and  unnecessary,  so  far  as  the  perfecting  of  a  testamentary  scheme 
for  disposing  of  the  residuary  estate  is  concerned,  it  should  not  be 
allowed  to  prevail  over  the  preceding  direction,  when  by  cutting  it  off 
and  disregarding  it  as  a  void  direction,  the  will  could  be  effectuated 
according  to  the  plain  and  just  intent  of  the  testator. 

If  the  principal  disjwsition  of  a  will  can  be  upheld,  ulterior,  contingent 
limitations,  which  threaten  violation  of  statutory  rules  respecting  the 
ownership  of  property,  if  separable  from  the  principal  dispositions,  may 
and  should  be  disregarded. 

The  appeal  waa  from  an  order  of  the  General  Term,  which  reversed  the 
judgment  of  the  Special  Term  and  granted  a  new  trial.  The  respondent 
moved  for  a  dismissal  of  the  appeal  on  the  ground  that  the  order  was 
not  appealable  The  appellant,  in  the  notice  of  appeal,  assented  to  the 
rendition  of  judgment  absolute  against  him  if  the  order  was  affirmed. 
Held,  that  this  gave  the  court  jurisdiction  to  entertain  the  appeal,  and 
although  judgment  would  have  been  more  appropriately  ordered  under 
the  decision  of  the  General  Term,  in  a  case  on  the  equity  side  of  the 
court  involving  the  construction  of  a  will,  as  the  awarding  of  a  judgment 
absolute  would  work  no  prejudice,  motion  denied. 

Henderson  v.  Henderson  (46  Hun,  509)  reversed. 

(Argued  February  8,  1889;  decided  March  5,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  second  judicial  department,  entered  npon  an  order 
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made  December  13, 1 887,  which  reversed  a  judgment  construing 
the  will  of  John  C,  Henderson,  deceased,  entered  upon  a  decision 
of  the  court  on  trial  without  a  jury. 

The  material  facts  are  stated  in  the  opinion. 

jS.  F.  Bawaori  for  plaintiflE,  appellant.  The  court  should 
have  endeavored  to  sustain  the  will.  {DuBoia  v.  Bay^  35 
N.  Y.  162 ;  Post  v.  Hover ^  33  id.  601 ;  Harrison  v.  Harrison^ 
36  id.  543 ;  Roseboom  v.  Roseboom^  81  id.  356 ;  YanNostrand 
V.  Moorej  52  id.  12;  Van  Vechten  v.  Keator^  63  id.  52; 
Oxley  V.  Lane^  35  id.  340  ;  Savage  v.  Btimhamj  17  id.  572 ; 
Jarman  on  Wills,  257 ;  TimpsorCs  Estate^  15  Abb.  [N.  S.] 
230.)  There  is  an  absolute  and  immediate  gift  to  the  children, 
and  the  time  for  division  is  not  postponed  an  instant  by  the 
will.  The  direction  of  the  will  is  for  immediate  sale  and  for 
division,  subject  only  to  the  limitation  that  the  executor  may 
**  await  a  more  favorable  market."  {Brewer  v.  Brewer^  11 
Hun,  147 ;  Brewer  v.  Penneman^  72  N.  Y.  603 ;  Heermans 
V.  Robertson^  64  id.  332;  Brewster  v.  Striker ^  2  id.  19 
TucJcer  v.  Tucker,  5  id.  409 ;  Ward  v.  Ward,  105  id.  68 
Garvey  v.  McBevitt,  72  id.  556  ;  Uohson  v.  Hale,  95  id.  588 
Robert  v.  Corning,  89  id.  237;  Ham  y.Van  Orden,  84  id. 
257;  Manice  v.  Manice,  43  id.  303.)  The  power  of  sale  in 
this  will  as  a  naked  power  is  valid,  and  eflEectual  to  estop 
partition  until  cut  off.  {Robert  v.  Corning,  89  N.  Y.  237 ; 
CaMon  v.  Taylor,  42  Barb.  578 ;  Blanchard  v.  Blanchard, 
6  K  Y.  S.  0.  K,  [T.  &  C]  551 ;  McGregor  v.  McGregor, 
22  Week.  Dig.  305 ;  Prentice  v.  Jansen,  79  K  Y.  482 ; 
Hetzel  V.  Barber,  69  id.  7,  12 ;  Kinnier  v.  Rogers,  42  id.  53 ; 
Jarman  on  Wills,  536;  Code,  §  1537;  Yoessing  Y.Voessing, 
12  Hun,  678;  McKeon  v.  Kearney,  57  How.  349;  Van 
Schuyver  v.  Mulford,  59  N.  Y.  426  ;  Chipman  v.  Montgomery, 
63  id.  221 ;  Weed  v.  Weed,  94  id.  243 ,  Theirs  v.  Theirs,  98  id. 
568 ;  Drake  v.  Drake,  K  Y.  Daily  Eeg.,  Oct.  9,  1886 ; 
Sullivan  v.  StcUivan,  66  N.  Y.  37 ;  Morse  v.  Morse,  85  id. 
53.)  The  power  of  alienation  is  not  illegally  suspended. 
{Kinnier  v.  Rogers,  42  N.  Y.  535 ;  Crittenden  v.  FalrchUd, 
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41  id.  289 ;  Post  v.  Ilover^  33  id.  593  ;  Downing  v.  Ma/rahaU, 
23  id.  366;  EobeH  v.  Corning,  89  id.  225;  Stewart  v. 
Hamilton,  37  Hun,  19 ;  Ilillyer  v.  Vandewater,  N.  T.  Spec. 
Term,  1888.)  The  shifting  of  the  beneficiaries  provided  for 
by  the  sixth  clause  of  the  will  is  a  valid  provision  and  does  not 
tend  to  suspend  the  power  to  alienate  the  estate,  •  (  Van  Derzee 
V.  Slingerland,  103  N".  Y.  47 ;  Bearddey  v.  HotchJciss,  96 
id.  201 ;  Cooke  v.  Piatt,  98  id.  35 ;  Pohert  v.  Coming,  89  id. 
225 ;  Morse  v.  Morse,  85  id.  53.)  The  words  of  gift  here 
are  almost  identical  with  Ndlis  v.  Nellie  (99  N.  Y.  513) 
Buel^r.  SouthvncJc  (70  id.  581).  {In  re  iT.  T.  L.  i&W.  JR. 
R.  Co.,  105  K  Y.  89,  92;  Kelso  v.  LorUlard,  86  id,  177 
Vanderzee  v.  Slingerlamd,  103  id.  47 ;  Manice  v.  Manice. 
43  id.  303;  Bobert  v.  Coming,  89  id.  225;  Le^vis  on 
Perp.  chap.  28,  531,  554;  Gray  on  Perp.  306,  §  476 ;  Wash, 
on  K.  Prop.  332,  625.)  As  there  was  a  valid  trust  created  by 
the  fifth  subdivision  of  the  sixth  clause  of  the  will,  as  to  any 
who  were  minors  at  the  time  of  testator's  death,  the  will  must 
be  upheld  as  a  whole.  (  Van  Schuyver  v.  Mulfm^d,  59  N.  Y. 
426 ;  McKeon  v.  Kearney,  54  How.  349 ;  Jost  v.  Jost,  22 
Alb.  L.  Jour.  135 ;  Bohert  v.  Corning,  89  N.  Y.  237 ;  Cooke  v. 
Piatt,  98  id.  35;  Konvalinka  v.  Sch^egelj  104  id.  130; 
ChamherlainY,  Taylor,  105 id.  185, 192  ;  2R.  S.  1116  [Bank'a 
6tli  ed.]  §  128  ;  Beed  v.  VnderUll,  12  Barb.  113 ;  Skinner  v. 
Quinn,  43  N.  Y.  99.)  A  power  to  partition  and  divide  is 
good  in  law.  (Craig  v.  Craig,  3  Barb.  Ch.  98 ;  Boot  v. 
Stiiyvesant,  18  Wend.  265  ;  Sugden  on  Powers,  538 ;  Shannon 
V.  Pickel,  2  N.  Y.  State  Rep.  160.) 

Edward  S.  BapaUo  for  defendants,  appellants.  The  pro- 
visions of  the  will  do  not  unlawfully  suspend  the  power  of 
alienation  of  the  real  estate,  whether  tlie  will  be  regarded  as 
creating  a  trust  with  title  in  the  executor  or  as  granting  to  the 
executor  certain  powers  in  trust.  {Bohert  v.  Comvng,  89 
N.  Y.  225,  239 ;  Blarychard  v.  Blanekard,  4  Hun,  287 ; 
70  K  Y.  615 ;  H(kson  v.  Hale,  95  id.  588 ;  Knox  v.  JoneSj 
47  id.  389,  398 ;  SchetOerr.  Smith,  41  id.  328 ;  Tiers  y.  Tier9y 
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98  id.  568 ;  Sarrisan  v.  Harrison^  36  id.  543,  547 ;  Haxton 
V.  Carse^  2  Barb.  Ch.  506 ;  Darling  v.  Rogers^  21  Wend.  483, 
488 ;  Kennedy  v.  Uoy^  105  N.  Y.  134 ;  V(m  Schuyver  v. 
Mvlford,  59  id.  426;  Ward  v.  Ward,  105  id.  68 ;  Sa/vage  v. 
Humham,  17  id.  561,  566.)  The  shares  must  be  regarded  as 
vested  at  testator's  death.  (  Warner  v.  Durante  76  N.  Y.  133 ; 
EvereU  v.  Everett,  29  id.  39,  75,  76 ;  Radley  v.  Kuhn,  97  id. 
26 ;  Beekman  v,  Bonsor,  23  id.  298.)  The  power  given  to 
the  executor  to  partition  the  land  is  valid,  irrespective  of  the 
vahditj  of  the  power  to  sell  or  to  collect  the  rents ;  this 
power  to  partition  is  not  rendered  invalid  by  the  provision 
that  its  exercise  cannot  be  compelled  within  five  years.  The 
powers  to  sell,  to  partition  and  to  possess  and  collect  the  reiits 
and  profits,  taken  together,  in  connection  with  each  other,  are 
vahd.  {Crittenden  v.  FairchUd,  41  N.  Y.  289;  Hetzel  v. 
Barber,  69  id.  1 ;  Downing  v.  Marshall,  23  id.  366,  379.) 
Iso  devise  of  the  estate  by  implication,  upon  an  express  trust, 
with  title  in  the  executor,  should  be  construed  from  the  terms 
of  the  will,  if  the  result  of  such  interpretation  would  be  a 
void  trust,  created  by  implication.  {Robert  v.  Corning, 
89  N.  Y.  225,  239 ;  Coohe  v.  Piatt,  98  id.  36 ;  Downing 
V.  MarshaUy  23  id.  366 ;  Brewster  v.  Striker,  2  id.  19 ; 
Kon/Dolinlca  v.  Schlegel,  104  id.  125 ;  De  Kay  v.  Irving, 
5  Denio,  646 ;  Haxton  v.  Corse,  2  Barb.  Ch.  506,  519  ;  Post 
V.  II(/i)er,  33  N.  Y.  593,  599,  601 ;  Smith  v.  Edwa/rds,  88  id. 
102.)  The  executor  and  six  of  the  defendants  appealed  from 
the  decision  of  the  General  Term,  yet  any  of  the  parties  had 
a  right  to  take  this  appeal,  and  the  construction  of  this  will 
by  this  court  will  be  binding  upon  all,  under  the  conditions 
presented  by  the  pleadings.  (  Ward  v.  Ward,  105  N.  Y.  69 ; 
WiUiams  v.  W,  U,  T.  Co,,  93  id.  194.) 

Francis  Forbes  for  John  C.  Henderson,  respondent.  The 
ultimate  disposition  of  the  property  upon  the  partition  and 
distribution  provided  for  in  the  will  is  void.  {Cooh  v.  Dowry, 
95  N.  Y.  104,  108,  111 ;  Button  v.  Benhard,  92  id.  295 ; 
1  E.  S.  773;  §  2 ;  Id.  722,  §§  7, 10, 13 ;  Smith  v.  Edwards,  88 
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K  Y.  92 ;  ETobson  v.  Bale,  95  id.  588,  610,  611 ;  Vanderzee 
V.  Slingerland,  103  id.  47,  55  ;  In  re  N.  T.  L.  <&  W.  R.  B. 
Co,^  105  id.  89;  Av&ry  v.  Everett^  110  id.  317;  Leake  y. 
Bofyinson^  2  Mer.  363,  381,  384 ;  In  re  Sanderson^  3  K.  &  J. 
507,  508,  609 ;  Wats(m  v.  Hayes,  5  My.  &  C.  125 ;  Liveaey  v. 
Livesey,  3  Ruse.  287 ;  1  Jarraan  on  Wills  [Bigelow's  ed.  1881] 
844,  845,  854 ;  Tudor's  Lead.  Cas.  on  Real  Prop.  [1st  ed.]  361 ; 
[2d.  Eng.  ed.]  465,  note ;  Curtis  v.  Lukin^  5  Beav.  147 ; 
Robert  v.  Corning,  89  N.  Y.  225  ;  Cooke  v.  Platt^  98  id.  35.) 
The  will  did  not  create  a  valid  trust.  {Cooke  v.  Piatt,  98 
N.  Y.  35,  37,  38,  39 ;  Heermana  v.  Burt,  78  id.  259 ;  Konr 
'valinka  v.  Schlegel,  104  id.  125, 130 ;  Chamberlain  v.  Taylor^ 
105  id.  185,  192 ;  Revisers  on  the  Articles  of  Uses  and  Trusts, 

5  K  Y.  Stat.  [Edmund's  ed.]  581 ;  2  Story  Eq.  Jur.  §  1064  a; 
2  Williams  on  Executors,  1360  [Perkins  Am.  ed.  1463] ; 
Delaney  v.  Van  Avlen,  84  N.  Y.  16 ;  Lang  v.  Bopke,  5  Sandf . 
363,  371;  Hoes  v.   Tan  Hoesen,  1  K  Y.  120;  Kelsay  v. 

Western,  2  id.  500.)  The  powers  attempted  to  be  conferred 
upon  the  executor  and  his  associate  by  the  will  cannot  be 
sustained  as  powers  in  trust.  (  Ward  v.  Ward,  105  N.  Y.  68 ; 
Garvey  y.  McDevitt,  72  id.  556 ;  Va7i  Nostrand  v.  Moore,  52 
id.  12 ;  Tobias  v.  Ketchum,  32  id.  319,  330 ;  Beekman  v. 
Bon  SOT,  23  id.  298 ;  L^ett  v.  Perkins,  2  id.  319  ;  Brewster 
V.  Striker,  Id.  19,  34 ;  Wood^s  Case,  38  Barb.  483 ;  Anderson 
V.  Mather,  44  N.  Y.  259 ;  Bennett  v.  Garlock,  79  id.  317, 
320.)  The  will  discloses  a  clear  intention  that  the  executor 
should  have  the  legal  estate  in  the  lands.  {Robert  v.  Corning, 
89  N.  Y.  225 ;  Jarman  on  Wills,  465 ;  Downing  v.  MarshaU, 
23  N.  Y.  366 ;  Post  v.  Ilcyoer,  33  id.  593 ;  Tucker  v.  Tucker, 

6  id.  408 ;  Yam,  Nostrand  v.  Moore,  52  id.  12,  17 ;  Brewster 
V.  Stryker,  2  id.  19 ;  Tobias  v.  Ketchum,  32  id.  319 ;  Beek- 
man V.  Bonsor,  23  id.  298 ;  Leggett  v.  Pei^kins,  2  id.  297 ; 
Oa/rvey  v.  McDeoiU,  72  id.  576 ;  Wanrd  v.  Ward,  105  id.  68.) 
The  power  in  trust  upheld  by  the  Special  Term  is  void.  {Bene- 
dict V.  Webb,  98  N.  Y.  460, 463, 467.)  The  scheme  of  the  will, 
whether  construed  as  creating  a  trust  or  a  system  of  powers  in 
trust,  is  void.  (1  R.  S.  730,  §§  63-65, 107 ;  Id.  732,  §§  77, 78-94 ; 
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Downing  v.  Marshall^  23  N.Y.  366, 376, 380 ;  JermingsY.  Jen- 
nings^ 7  id.  647 ;  SchetUer  v.  Smithy  41  id.  328 ;  Dungannon  v. 
Smiih^  12  C.  &  F.  546, 639, 640 ;  Ilcmley  v.  James,  16  Wend.  62, 
132  \Gee  v.  Audley,  1  Cox,  324 ;  In  re  Sayer's  Trusts,  6  L.  K., 
Eq.  319 ;  Note  to  CadeU  v.  Palrner,  Tudor's  Lead.  Cas.  on  Eeal 
Prop.  [3d.  ed.]  465  ;  Sehouler  on  Wills,  §  21 ;  Lewis  on  Per- 
petuities, 170,  481 ;   Loring  v.  Blake,  98  Mass.  253 ;   Bose  v. 

Hose,  4  Abb.  Ct.  App.  Dec.  108;  Arnary  v.  Lord,  9  N.  Y. 
503  ;  Tiers  v.  Tiers,  98  id.  568 ;  Hone  v.  Van  Schaich,  20 
Wend.  564 ;  SSUam  v.  AUen,  52  Barb.  605 ;  Brewer  v.  Brewer*, 
1 1  Hun,  147 ;  72  N.  Y.  603 ;  Hobson  v.  Hale,  95  id.  588, 609.) 
The  residuary  devise  is  void  as  an  entirety-  (1  E-edf .  on  Wills, 
426,  429  ;  Leake  v.  Robinson,  2  Mer.  363-390 ;  Kennedy  v. 
Hoy,  105  N.  Y.  137;  Hawley  v.  James,  16  Wend.  174; 
Am4>7*y  V.  Lord,  9  N.  Y.  403 ;  Knox  v.  Jones,  47  id.  389 ; 

Van  Schruyver  v.  Mulford,  59  id.  432 ;  Benedict  v.  Webb,  98 
id.  463.)  It  is  not  proper  or  permissible  in  tlie  case  of  a  com- 
plicated equity  suit,  where  the  rights  of  all  the  parties  are 
jointly  involved,  to  take  such  an  appeal.  In  such  a  case  judg- 
ment absolute,  which  must  necessarily  affect  all  the  parties  to 
the  suit,  and  which  must  affect  them  differently  and  really 
decide  their  respective  rights  and  liabilities,  cannot  be  rendered 
upon  a  stipulation  of  a  single  party.  {Lane  v.  WkeeLev,  101 
N.  Y.  17,  18 ;  lAmmcm  v.  R,  R.  Co.,  18  id.  493, 494 ;  Hitchr 
ings  V.  Van  Brunt,  38  id.  335.)  Where  it  is  impossible  for  a 
judgment  absolute  to  be  rendered  against  the  appellant  there 
can  be  no  appeal  under  this  section  191  of  the  Code  of  Civil 
Procedure.     {People  v.  Thacher,  55  N.  Y.  525 ;  Hitchings  v. 

Van  Brunt,  38  id.  335  ;  Cobb  v.  Hatfield,  46  id.  533  ;  God- 
frey V.  Moser,  66  id.  250 ;  Lake  v.  IfathanSj  67  id.  589 ;  His- 
cock  V.  Harris,  80  id.  402 ;  Lanman  v.  Lew.  R,  R.  Co.,  18 
id.  493 ;  Johnson  v.  A.  <&  S.  R.  Co.,  54  id.  416  ;  Williams  v. 

W.  IT.  T.  Co.,  93  id.  162, 194 ;  IfeCree  v.  Conger,  77  id.  432.) 

Joseph  0.  Brown,  guardian  ad  litem,  for  Harriet  Gertrude 
Outerbridge,  respondent.  By  the  tenth  article  of  his  will, 
the  testator  gives  to  the  executor  every  power  that  such 
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executor  could  possibly  have  exercised  if  he  had  by  express 
words  been  appointed  a  trustee.  (Perry  on  Trusts,  §  313 ; 
Brewster  v.  Stryker,  2  N.  Y.  19  ;  Morse  v.  Morse^  85  id.  60 ; 
Becm  V.  Bowen,  ATI  How.  Pr.  306 ;  Ward  v.  Ward,  23  Week. 
Dig.  4.^^ ;  S.  C.y  105  N.  Y.  68 ;  Hill  on  Trustees,  *  231 ;  Morse 
V.  MorsBj  85  N.  Y.  53.)  The  executor  took  the  legal 
estate.  {Bradstreet  v.  Clarky  12  Wend.  602;  Smith  v. 
Edwards,  88  N.  Y.  92,  104 ;  Warner  v.  MUler,  76  id.  136.) 
Even  if  there  were  no  trust  and  the  estate  vested  at  death  of 
testator,  still  the  residuary  clause  of  the  will  is  void.  {Schetir 
ler  V.  Smith,  ^1  N.  Y.  328,  335.)  The  attempt  of  the 
testator  to  create  a  trust  in  the  executor  has  failed.  There  is 
a  suspension  of  aUenation  for  more  than  two  lives  in  being  at 
the  time  of  the  creation  of  the  estate.  (1  E.  S.  726,  §  37 ; 
7  id.  2179.) 

KeLly,  Tucker  &  Henderson  for  H.  G.  &  L.  O.  Henderson, 
respondents.  The  direction  for  a  future  apportionment  did 
not  vest  the  estate.  {Smith  v.  Edwards,  88  N.  Y.  92 ;  Hoh- 
son  V.  Hale,  95  id.  615.)  A  devise  to  a  class,  some  of  the 
members  of  which  cannot  be  ascertained  until  after  the  expira- 
tion of  a  period,  which  period  is  in  no  way  limited  by  any 
designated  life,  is  void.  {Pearks  v.  Mosley^  L.  E.,  5  A  pp. 
Cas.  714;  Leake  v.  liohinson,  2  Mer.  363  ;  Smith  v.  Edwards, 
88  N.  Y.  104.)  As  there  is  no  direction  to  apply  the  rente 
and  profite  of  the  estate  to  the  use  of  any  person,  or  for  any 
period,  or  to  accumulate  them,  no  trust  is  created  as  to  them. 
(1  K.  S.  2181,  §  55 ;  Cooke  v.  Piatt,  98  K  Y.  35 ;  Heermans 
V.  Burt,  78  id.  258 ;  Smith  v.  Edwards,  88  id.  103 ;  Beards- 
ley  V.  Hotchhiss,  96  id.  213 ;  liadley  v.  Kuhn,  97  id.  35.) 

Gray,  J.  The  questions,  wliich  this  appeal  brings  before 
us  for  review,  relate  to  the  vaUdity  of  the  disposition  which 
was  made  by  this  testator  of  his  residuary  estate.  The  sixth 
clause  of  his  will  provides  as  follows :  "  All  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  and 
wheresoever  situated,  I  hereby  authorize,  empower  and  direct 
my  executor  to  partition,  divide  and  apportion  equally  among 
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all  my  children  living  at  the  time  of  making  such  partition 
and  division,  and  the  child  or  children  of  such  cf  my  children 
as  may  then  be  dead,  leaving  issue.  *  *  *  And  I  do 
hereby  give,  devise  and  bequeath  to  each  of  my  said  children 
the  share  or  portion  of  my  said  estate  so  to  be  partitioned, 
divided  and  apportioned  to  them  respectively,  as  aforesaid. 
*  *  *  Provided,  nevertheless,  that  if  any  of  my  children 
fihall  die  without  issue  before  such  partition  and  division  shall 
be  made,  then  I  give  the  portion  of  such  deceased  child 
equally  to  the  brothers  and  sisters  of  such  deceased  child. 
And  provided,  further,  that,  if  any  of  my  said  children  shall 
die  leaving  issue,  then  the  child  or  children  (who  shall  be 
living  at  the  time  of  such  partition)  of  such  deceased  child 
of  mine  shall  take  and  have  the  share  or  portion  which  the 
parent  would  have  taken  if  hving.  *  *  *  It  is  my  will 
that  my  executor  make  the  partition,  division  and  apportion- 
ment aforesaid  as  soon  after  my  decease  as  may  be  practicable, 
having  reference  to  the  condition  of  my  estate;  but  as  he 
may  find  it  necessary  to  realize  upon  the  securities  and  sell 
and  convert  into  money  both  real  and  personal  property,  and 
make  other  changes  in  my  estate  in  order  to  make  equitable 
and  proper  partition,  and  which  he  may  not  be  able  speedily 
to  make  without  sacrifice  and  loss  to  my  estate,  he  shall  not 
be  compelled  to  make  such  partition,  division  and  apportion- 
ment until  after  the  lapse  of  five  years  from  the  date  of 
probate  of  this  will." 

By  the  ninth  clause  the  testator  directs  his  executor,  until 
the  partition  of  the  estate,  to  pay  over  to  each  of  the  children 
$2,400  per  annum,  quarterly,  from  his  decease,  and  to  charge 
the  payment  to  the  child  as  a  part  of  his  or  her  share  of  the 
estate.  In  the  tenth  clause,  he  authorizes  his  executor  to  take 
entire  charge,  control  and  management  of  all  the  real  and 
personal  estate ;  to  lease ;  to  collect  the  rents,  issues  and  profits 
and  income;  to  make  investments;  to  insure;  to  pay  taxes 
and  asssessments ;  to  make  repairs ;  to  pull  down  buildings  and 
erect  new  ones,  etc. 

SicKELs— Vol.  LXVIII.    2 
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The  judgment  of  the  Special  Term,  sustaining  the  testa- 
mentary disposition  of  the  residuary  estate,  was  reversed  at 
the  General  Terra ;  but  while  the  two  learned  judges,  who 
sat  in  review,  in  that  court,  agreed  in  reversing,  they  differed 
in  their  mode  of  reasoning  out  that  result.  Judge  Babnaed 
thought  that  the  will  gave  to  the  executor  an  estate  in  the 
lands,  until  actual  partition,  and  no  estate  in  possession  could 
be  given ;  that  if  the  will  is  good  to  vest  the  executor  with 
the  title  in  trust,  wliich  may  extend  for  an  absolute  term  of 
five  years,  there  was  no  one  in  being  who  could  give  a  title 
until  after  that  period  has  passed,  or  until  the  executor  chose 
to  partition  the  land.  Judge  Gullen,  however,  accepting 
the  authority  of  Robert  v.  Coming  (89  N.  Y.,  225),  held,  that 
even  if  the  will  created  a  trust  in  the  executor,  that  fact  alone 
would  not  create  a  suspension  of  the  power  of  alienation; 
since  the  executor  may,  at  any  time  within  the  five  years, 
convey  a  good  title  to  the  land  by  sale ;  or  by  the  partition 
and  division  among  the  devisees.  But  he  thought  that  there 
was  a  distinction  between  the  cases ;  in  that,  in  the  present 
one,  the  absolute  ownership  of  personal  property  might  be 
suspended  by  the  limitations  of  the  will  for  more  than  the 
statutory  period.  The  limitations,  to  which  he  refers,  are  in 
the  second  proviso  in  the  sixth  clause,  by  which  the  issue  of  a 
deceased  child  of  testator,  who  shall  he  living  at  the  time  of 
the  partition^  are  substituted  in  tlie  place  of  the  parent.  He 
also  thought  that  there  was  an  illegal  disposition  of  the  real 
estate,  in  the  creation  of  a  contingent  remainder  upon  a  term 
of  years,  in  which  the  contiiigency  was  of  such  a  nature  that 
tlie  remainder  could  not  vest  in  interest  during  the  continuance 
of  the  statutory  period  of  two  lives  in  being. 

We  do*  not  think  that  any  valid  express  trust  was  created  by 
the  testator ;  for,  if  such  was  his  intention,  it  would  be  inef- 
fectual for  not  being  comprehended  within  the  provisions  of  sec- 
tion 55  of  the  article  on  uses  and  trusts  in  the  Revised  Statutes. 
The  main  purpose  of  testator's  will  was  that  his  children  should 
participate  equally  in  his  residuary  estate,  and  that  its  division 
among  them  should  be  effected  by  his  executor.     For  the 
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better  execution  of  that  purpose,  he  gave  a  discretionary  power 
of  sale  to  the  executor,  and  the  further  power  to  manage  the 
estate  and  to  receive  the  rents,  profits  and  income  thereof  is 
conferred,  until  partition  and  division.  There  is  no  express 
devise  of  the  residuary  estate  to  any  one,  and,  if  no  valid 
trust  title  was  created  in  the  executor,  it  must  follow  that  the 
legal  title  to  the  real  estate  vested  in  the  children  at  the  testar 
tor's  death,  subject  to  the  power  given  to  the  executor  to 
partition  and,  meanwhile,  to  manage  and  sell. 

In  its  features  this  case  resembles  Cooke  v.  Piatt  (98  N.  Y. 
36),  where  there  was  an  express  devise  to  the  executors,  which 
was  held  ineffectual  as  constituting  a  valid  trust,  because  it 
was  not  upon  one  of  the  express  trusts  authorized  by  statute. 
The  declared  purpose  in  that  case  was  to  divide  the  estate 
among  the  children  through  the  executor,  and  a  discretionary 
power  to  sell  was  conferred.  It  was  there  held  that  the  trust 
could  not  be  sustained  as  one  to  I'eceive  the  rents  and  profits 
of  the  land,  under  the  third  subdivision  of  section  56,  because 
there  was  no  direction  to  apply  them  to  the  use  of  any  person 
for  any  period.  And  it  was  said  that  "  the  statute  does  not 
authorize  the  creation  of  a  trust  for  the  partition  of  lands. 
But  a  power  may  be  created  for  that  purpose,  and  a  devise  to 
the  executors,  though  void  as  a  trust,  may  be  valid  as  a  power 
to  distribute  and  divide."  It  was  held  in  the  same  case  that  it 
was  essential  to  the  constitution  of  a  vaUd  trust,  if  the  purpose 
be  to  sell  lands  for  the  benefit  of  creditors  and  legatees,  that 
the  power  of  sale  should  be  absolute  and  imperative,  without 
discretion,  except  as  to  the  time  and  manner  of  performing 
the  duty  imposed.  "  The  sale  or  other  disposition  mentioned 
in  the  statute  must  be  the  direct  and  express  purpose  of  the 
trust." 

However  convenient  to  the  executor  the  possession  of  the 
l^al  title  to  the  estate  might  be,  in  order  to  carry  out  the 
testator's  purpose,  a  trust  estate  should  not  be  implied,  when 
to  do  so  would  make  the  will  conflict  with  the  statute  and 
when  the  duties  imposed  upon  the  executor  could  be  executed 
under  a  trust  power.     {Post  v.  Mover,  33  N.  Y.  601 ;  Seermaris 
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The  judgment  of  the  Special  Ternij  sustaining  the  testa- 
mentary disposition  of  the  residuary  estate,  was  reversed  at 
the  General  Term ;  but  while  the  two  learned  judges,  who 
sat  in  review,  in  that  court,  agreed  in  reversing,  they  differed 
in  their  mode  of  reasoning  out  that  result.  Judge  Barnard 
thought  that  the  will  gave  to  the  executor  an  estate  in  the 
lands,  until  actual  partition,  and  no  estate  in  possession  could 
be  given ;  that  if  the  will  is  good  to  vest  the  executor  with 
the  title  in  trust,  wliich  may  extend  for  an  absolute  term  of 
five  years,  there  was  no  one  in  being  who  could  give  a  title 
until  after  that  period  has  passed,  or  until  the  executor  chose 
to  partition  the  land.  Judge  Gullen,  however,  accepting 
the  authority  of  Robert  v.  Cornhig  (89  N.  Y.,  225),  held,  that 
even  if  the  will  created  a  trust  in  the  executor,  that  fact  alone 
would  not  create  a  suspension  of  the  power  of  aUenation ; 
since  the  executor  may,  at  any  time  within  the  five  years, 
convey  a  good  title  to  the  land  by  sale ;  or  by  the  partition 
and  division  among  the  devisees.  But  he  thought  that  there 
was  a  distinction  between  the  cases ;  in  that,  in  the  present 
one,  the  absolute  ownership  of  personal  property  might  be 
suspended  by  the  limitations  of  the  will  for  more  than  tlie 
statutory  period.  The  limitations,  to  which  he  refers,  are  in 
the  second  proviso  in  the  sixth  clause,  by  which  the  issue  of  a 
deceased  child  of  testator,  wKo  shall  he  living  at  the  time  of 
the  partition^  are  substituted  in  tlie  place  of  the  parent.  He 
also  thought  that  there  was  an  illegal  disposition  of  the  real 
estate,  in  the  creation  of  a  contingent  remainder  upon  a  term 
of  years,  in  which  the  contingency  was  of  such  a  nature  that 
the  remainder  could  not  vest  in  interest  during  the  continuance 
of  the  statutory  period  of  two  lives  in  being. 

We  do*  not  think  that  any  valid  express  trust  was  created  by 
the  testator ;  for,  if  such  was  his  intention,  it  would  be  inef- 
fectual for  not  being  comprehended  within  the  provisions  of  sec- 
tion 55  of  the  article  on  uses  and  trusts  in  the  Revised  Statutes. 
The  main  purpose  of  testator's  will  was  that  his  children  should 
participate  equally  in  his  residuary  estate,  and  that  its  division 
among  them  should  be  effected  by  his  executor.     For  the 
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better  execution  of  that  purpose,  he  gave  a  discretionary  power 
of  sale  to  the  executor,  and  the  further  power  to  manage  the 
estate  and  to  receive  the  rents,  profits  and  income  thereof  is 
conferred,  until  partition  and  division.  There  is  no  express 
devise  of  the  residuary  estate  to  any  one,  and,  if  no  valid 
trust  title  was  created  in  the  executor,  it  must  follow  that  the 
legal  title  to  the  real  estate  vested  in  the  children  at  tlie  testsr 
tor's  death,  subject  to  the  power  given  to  the  executor  to 
partition  and,  meanwhile,  to  manage  and  sell. 

In  its  features  this  case  resembles  Coohe  v.  PhM  (98  N.  Y. 
36),  where  there  was  an  express  devise  to  the  executors,  which 
was  held  ineflfectual  as  constituting  a  valid  trust,  because  it 
was  not  upon  one  of  the  express  trusts  authorized  by  statute. 
The  declared  purpose  in  that  case  was  to  divide  the  estate 
among  the  children  through  the  executor,  and  a  discretionary 
power  to  sell  was  conferred.  It  was  there  held  that  the  trust 
could  not  be  sustained  as  one  to  l*eceive  the  rents  and  profits 
of  the  land,  under  the  third  subdivision  of  section  65,  because 
there  was  no  direction  to  apply  them  to  ihe  use  of  any  person 
for  any  period.  And  it  was  said  that  "  the  statute  does  not 
authorize  the  creation  of  a  trust  for  the  partition  of  lands. 
But  a  power  may  be  created  for  that  purpose,  and  a  devise  to 
the  executors,  though  void  as  a  trust,  may  be  valid  as  a  power 
to  distribute  and  divide."  It  was  held  in  the  same  case  that  it 
was  essential  to  the  constitution  of  a  valid  trust,  if  the  purpose 
be  to  sell  lands  for  the  benefit  of  creditors  and  legatees,  that 
the  power  of  sale  should  be  absolute  and  imperative,  without 
discretion,  except  as  to  the  time  and  manner  of  performing 
the  duty  imposed.  "  The  sale  or  other  disposition  mentioned 
in  the  statute  must  be  the  direct  and  express  purpose  of  the 
trust." 

However  convenient  to  the  executor  the  possession  of  the 
legal  title  to  the  estate  might  be,  in  order  to  carry  out  the 
testator's  purpose,  a  trust  estate  should  not  be  implied,  when 
to  do  so  would  make  the  will  conflict  with  the  statute  and 
when  the  duties  imposed  upon  the  executor  could  be  executed 
under  a  trust  power.     {Post  v.  Hover ^  33  N.  T.  601 ;  Heerma7is 
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V.  BobertsoUy  64:  N.  Y.  332.)  The  direction  to  the  executor 
to  partition,  divide  and  apportion  the  residuary  estate,  though 
ineffectual  to  create  a  valid  trust,  may  be  upheld  as  a  power 
in  trust. 

There  is  nothing  in  the  will,  which  makes  it  absolutely 
necessary  to  imply  a  trust ;  because  everything,  which  the 
executor  is  called  upon  to  do,  may  be  performed,  either  in  that 
capacity,  or  as  the  donee  of  a  power  in  trust.  He  is  not  required 
to  distribute  from  the  income,  but  to  advance  from  the  capital 
to  the  children,  and  his  duties  of  management  of  the  estate,  of 
realizing  upon,  the  same  by  sale  for  the  purpose  of  partitioning 
and  apportioning,  may  be  lawfully  performed  by  him  under 
a  power  in  trust.     The  power  of  sale  was  in  no  wise  suspended 

.  by  the  provision  in  the  sixth  clause  directing  that  the  executor 
should  not  be  compelled  to  make  partition,  division  and  appor- 
tionment until  after  the  lapse  of  five  years  from  the  date  of 
probate  of  the  will.  The  reason  furnished  by  the  will  for  this 
direction  is  that,  owing  to  the  condition  of  his  estate  and  the 
possible  necessity  of  iiaving  to  convert  into  money  the  realty 
and  personalty  composing  it,  the  executor  might  not  be  able 
to  do  it  speedily  without  entailing  sacrifice  and  loss.  The 
decision  of  this  court  in  Robert  v.  Corning  (89  N.  T.  225)  is 
in  point.  Under  the  will  in  that  case  the  executors  w^ere 
directed  to  sell  the  residuary  estate  and  from  the  proceeds 
were  to  distribute  it  in  certain  parts  among  the  children ;  but 
they  were  empowered  to  delay  a  sale  for  not  exceeding  three 
years.  It  is  there  said  in  tlie  opinion  that  "  the  mere  fact  that 
it  might  be  the  duty  of  the  executors,  in  the  exercise  of  their 
discretion,  to  postpone  the  sale  to  await  a  more  favorable 
market  does  not,  we  think,  constitute  such  a  restraint  as  sus- 
pends the  power  of  alienation  within  the  statute."  There  was 
no  unlawful  perpetuity  created  by  authorizing  the  executor  to 

>  delay  partitioning  the  estate,  because  the  power  of  sale  was 
not  suspended.  He  could  sell  and  convey  an  absolute  fee  m 
possession  at  anytime  after  testator's  death.  He  was  a  person 
in  being,  who  could  at  any  time  sell  the  real  estate,  or  give 
title  by  partition  among  the  testator's  children,  without  con- 
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travening  the  powers  in  trust  which  were  conferred  upon 
him. 

At  testator's  death  all  of  his  children  survived  him  and 
were  of  full  age,  and,  if  necessary,  they  could  have  united 
with  the  executor  in  a  conveyance  of  the  real  estate ;  and,  if 
an  immediate  conveyance  and  payment  were  to  be  made,  they 
could  take  at  once  from  the  executor.  The  powers  of 
partition  and  of  sale  being  valid,  however,  the  children  of 
testator  took  theii*  interests  at  his  death  subject  to  their 
exercise,  and,  hence,  one  or  more  of  them  could  not  maintain 
any  compulsory  partition  proceedings,  pending  the  existence 
of  the  right  in  the  executor  to  exercise  his  powers.  Although 
there  is  no  present  express  devise  to  the  children  of  the 
residuary  estate,  but  only  the  direction  to  the  executor  to 
divide  and  apportion  it  among  them,  if  they  were  alive  at  the  ^ 
time  of  distribution,  we  think  the;r  interests  must  be  con- 
sidered as  having  vested  at  the  testator's  death.  Such  would 
be  the  result  from  the  fact  that  no  valid  trust  estate  has  been 
created  in  the  executors,  and  such  would  be  fairly  inferable  ag 
an  intention  of  the  testator  from  his  language  in  the  sixth 
clause,  where  he  says :  "  I  do  hereby  give,  etc.,  to  each  of  my 
said  children  the  share  or  portion  of  my  estate  so  to  be  parti- 
tioned, etc.,  as  aforesaid."  The  time  of  conveyance  of  the 
realty  to  and  of  the  distribution  of  the  personalty  among  the 
children  is  postponed,  only,  but  that  is  not  inconsistent  with 
the  vesting  of  the  undivided  shares.  We  regard  that  language 
as  disposing  of  the  suggestion  that  time  was  of  the  substance 
of  the  gift. 

Nor  is  any  insuperable  difficulty  created,  in  this  case,  in 
the  existence  of  any  ulterior,  contingent  Hmitation  in  the 
sixth  clause.  The  language  referred  to  is,  "and  provided, 
further,  that  if  any  of  my  said  children  shall  die  leaving  issue, 
then  the  child  or  children  (who  shall  be  living  at  the  time  of 
such  partition)  of  such  deceased  child  of  mine  shall  take  and 
have  the  share  or  portion  which  the  parent  would  have  taken, 
if  living."  The  primary  intention  of  testator  was  to  give  to 
his  immediate  children  the  absolute  title  to  their  shares; 
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subject  to  a  limitation  over  to  their  issue,  in  case  of  their 
death  before  the  period  of  actual  partition  of  the  estate. 
That  was  the  limitation  of  a  future,  contingent  estate,  but  it 
was  one  which  would  not  prevent  the  ultimate  vesting  of  the 

}  share  beyond  the  life  of  his  child.  The  interest  in  the  lands 
of  testator  vested  in  the  children  upon  testator's  death,  subject 
to  the  power  in  the  executor  to  partition  them,  and  subject  to 
being  divested  by  a  sale  under  the  power.  There  was  no 
equitable  conversion  worked  of  the  realty  into  personalty,  for 
the  power  of  sale  was  not  absolute.  If  the  real  estate  was 
converted  into  money  by  a  sale,  under  the  power,  the  proceeds 
would  still  partake  of  the  nature  of  realty.  So  much  of  the 
estate  as  was  personalty  remained  in  the  executor's  possession, 
to  be  held  and  managed  by  him,  until  the  period  arrived  when 
he  should  exercise  the  power  of  partitioning  and  dividing  the 
whole  estate.  The  interest  in  the  realty,  which  vested  in  the 
testator's  children  upon  his  death,  was  liable  to  be  divested, 
under  the  provisions  of  the  will,  by  death  before  partition 
completed ;  as  the  ownership  in  the  pei'sonalty  was  contingent 
upon  the  child's  surviving  that  event.  Though  tlie  testator 
contemplates  the  gift  of  the  shares  to  take  effect  in  his 
immediate  children,  he  provided  for  the  contingency  of  death 
before  the  period  of  partition,  by  a  limitation  over  to  their 
issue  in  such  event.  The  provision  we  have  last  above 
quoted  from  the  will,  restricting  the  limitation  over  to  such  of 
the  issue  of  a  deceased  child  as  "  skaU  he  living  at  the  time 
of  BucK  partition^'*  introduces  the  difficulty  in  the  case, 
because  it  is  claimed  that  its  effect  might  be  to  prevent  the 

}  absolute  vesting  of  the  share  in  the  issue  of  a  de'ceased  child 
at  the  time  of  the  parent's  death. 

We  do  not  think  that  the  main  testamentary  purpose  of  the 
testator  should  be  allowed  to  be  frustrated  because  of  its 
existence.  The  will,  in  that  respect,  was  carelessly  or  inartis- 
tically  drawn.  The  testator  had  previously  directed  the  par- 
tition and  apportionment  of  his  estate  among  all  his  children 
"living  at  the  time  of  making  such  partition  and  division, 
and  the  child  or  children  of  such  of  my  children  as  may  then 
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be  dead,  leaving  issue."  Under  such  a  provision,  upon  tlie  • 
death  of  a  child  of  testator  before  partition,  leaving  issue,  ^ 
the  share  would  have  vested  absolutely  in  that  issue ;  -the 
time  of  payment,  merely,  being  postponed,  or,  failing  issue,  it 
would  have  gone  to  the  brothers  and  sisters.  The  subsequent  ^ 
clause,  to  which  we  have  referred  as  creating  the  difficulty  in 
the  validity  of  the  reaiduaiy  disposition,  was  an  inconsistent 
provision  and  one  quite  unnecessary,  so  far  as  relating  to  the 
perfection  of  a  testamentary  scheme  for  disposing  of  the 
residuary  estate.  We  do  not  think  it  should  be  allowed  to 
prevail  over  the  preceding  direction  in  the  same  clause,  when, 
by  cutting  it  off  and  disregarding  it,  as  a  void  direction  inter-  — 
polated  in  the  instrument,  the  will  of  the  testator  cai>  be 
effectuated  according  to  a  plain  and  just  intent.  In  doing 
so,  we  would  thwart  no  purpose  of  the  deceased,  nor  make 
any  new  testamentary  disposition  for  him.  We  simply  rein- 
state the  purpose,  in  its  integrity,  whicjb  had  just  been 
definitely  stated.  Under  the  statute  every  future  estate, 
which  may  not  vest  within  the  period  of  two  lives  in  being 
at  the  time  of  its  creation,  is  void,  as  is  any  limitation  or 
condition,  by  which  the  absolute  ownership  of  personal  prop- 
erty may  be  suspended  beyond  the  specified  period  of  time. 
When  such  a  void  disposition  of  property  has  been  made 
by  the  testator  in  his  will,  if  it  is  separable  from  his  princi- 
pal dispositions,  it  may  be  cut  off. 

In  Harrison  v.  Harrison  (36  N.  Y.  543),  it  was  said  that 
"the  principle  is  now  well  settled  that  the  courts  lean  in 
favor  of  the  preservation  of  all  such  valid  parts  of  a  will  as 
can  be  separated  from  those  that  are  invalid,  without  defeat- 
ing the  general  intent  of  the  testator"  (citing  many  authori- 
ties.) In  Tiers  v.  Tiers  (98  JS".  Y.  568),  it  was  said :  "  It  is 
quite  evident  that  the  ulterior,  contingent  limitation  is  quite 
separable  from  the  primary  trust,  and  merely  incidental ;  its 
only  purpose  being  to  provide  for  a  contingency  which  may 
never  arise,  and  the  failure  of  that  provision  would  not  affect 
the  general  scheme  of  testiitrix.  In  such  cases  the  rule  is 
quite  well  settled  that  an  ulterior  limitation,  though  invalid, 
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•  will  not  be  allowed  to  invalidate  the  primary  disposition  of 
the  will,  but  will  be  cut  off  in  the  case  of  a  trusty  which  is 
nof  an  entirety,  as  well  as  in  the  c^e  of  a  limitation  of  a 
legal  estate." 

Courts  should  endeavor,  by  every  reasonable  intendment 
and  by  a  liberal  construction,  to  sustain  a  testamentary  dispo- 
sition of  property  when,  in  so  doin^,  they  can  give  actual 
and  just  effect  to  the  testator's  purpose  and  validate  at  least 
the  main,  if  not  the  true  part  of  a  testamentary  scheme, 
which  contemplates  distfnct  and  severable  acts.  If  the  prin- 
cipal disposition  can  be  upheld,  we  should  disregard  ulterior, 
contingent  limitations,  which  threaten  violation  of  statutory 
rules  respecting  the  ownership  of  property.  Thus,  in  this 
will,  it  is  perfectly  clear  that  what  the  testator  desired  to 
accomplish  was  an  equal  partition  of  his  estate,  within  a  cer- 
tain period  of  time,  through  the  exercise  of  his  executor's 
judgment,  among  his  children  then  living,  and  the  issue  of 
any  child  dying  before  the  actual  division  and  apportionment, 
per  stirpes  and  not  per  capita.  So  much  he  has  said  in  the 
opening  paragraph  of  the  sixth  or  residuary  clause ;  and,  if  it 

^is  argued  that  the  subsequent  limitation  imposed  upon  the 
gift,  by  which,  upon  the  decease  of  one  of  his  children,  the 
parent's  share  shall  not  vest  in  his  or  her  issue  at  once, 
but  shall  be  held  and  paid  over  only  to  those  living  at  the 
time  of  partition,  is  to  be  taken  as  a  serious  purpose  of  the 
testator,  and  constitutes  a  void  ulterior,  contingent  limitation, 
it  may  be  severed  from  the  will  without  affecting  the  main 
purpose  of  the  testator.  Thus  cut  off,  the  attainment  of  his 
principal  objects  would  be  secured,  and  the  absolute  owner- 
ship of  the  personalty  and  the  ultimate  vesting  in  interest  of 
the  remainder  created  in  the  realty,  could  not  be  postponed 
beyond  the  life  of  the  parent,  testator's  child. 

For  the  reasons  we  have  given,  the  order  of  the  General 
Term  should  be  reversed,  and  the  judgment  of  the  Special 
Term  should  be  aflBrmed,  with  costs  to  all  parties  who  have 
appeared  in  the  action,  to  be  paid  out  of  the  estate. 
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The  respondent  moved  for  a  dismissal  of  the  appeal,  on  the 
ground  that  the  order  of  the  General  Term,  which  reversed 
the  judgment  at  Special  Term  and  granted  a  new  trial,  is  not 
appealable.  Jndgment  wonld  have  been  more  appropriately 
ordered  under  the  decision  of  the  General  Term,  in  a  case  on 
the  equity  side  of  the  court  involving  the  construction  of  a 
will.  But  jurisdiction  was  given  to  this  court  to  entertain  tlie 
appeal  from  the  order,  by  the  assent  given  by  appellant  in 
the  notice  of  appeal  that  judgment  absolute  should  be  ren- 
dered against  him  if  the  order  was  affirmed.  The  awarding 
of  judgment  absolute  can  work  no  prejudice  in  this  case.  It 
fixes  and  determines  the  rights  and  interests  of  all  the  parties, 
and  is  the  authority  and  guide  for  the  executor  in  the  perform* 
ance  of  his  duties  under  the  wilL 

The  motion  should  be  denied. 

All  concur. 

Order  reversed  and  judgment  affirmed. 

Motion  denied. 


Mjlbt  D,  Clahc,  Respondent,  «?.  William  E.  Post  et  al,,  as 
Executors,  etc.,  Appellants. 

Where,  upon  sale  of  real  estate  bj  tok  asugnee  in  baokruptcy,  the  notice 
and  conditions  of  sale  weie  attached  together  and  signed  by  the  parties, 
Jieid,  that  they  oonstituted  a  memorandum  by  which  both  were  bound; 
and  that  prior  negotiations  and  oral  agreements  were  merged  therein; 
also,  tliat  there  was  an  implied  warranty  that  the  vendor  had  a  good  title, 
t  but  that  this  warranty  existed  only  so  long  as  the  contract  remained 
executory,  and  as  the  terms  of  sale  required  a  conveyance  without 
warranty  or  personal  covenant,  but  simply  sufficient  to  pass  whatever 
right  the  vendor  had  in  the  lands  upon  delivery  of  the  deed,  the  cove- 
nant implied  in  the  contract  was  discharged,  and  the  grantor  thereafter 
was  only  bound  by  whatever  covenants  there  were  in  the  deed. 

The  deed  given  by  the  assignee  contained  a  recital  of  the  various  proceed- 
ings in  bankruptcy  wiiich  led  to  the  appointment  of  the  assignee;  of  the 
commencement  of  a  suit  by  him  as  such  assignee  against  S.,  wife  of  the 
bankrupt,  who  held  the  legal  title  of  the  real  estate  in  question,  to  have 
such  title  adjudged  invalid,  and  a  conveyance  of  the  premises  to  him  in 
consideration  of  the  discontinuance'^f  such  suit,  "and  other  good  and 
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valid  considerations."  Held,  that  this  did  not  make  a  warranty,  either 
express  or  by  way  of  covenant,  that  the  recitals  were  true,  or  permit  a 
recovery  as  for  a  breach  on  proof  that  the  narration  was  false,  as  it  was 
not  material  to  the  contract  contained  in  the  deed  or  an  inducement  to  it. 

Peek  V.  Hensky  ("20  Texas,  673)  distinguished* 

In  an  action  brought  by  the  purciiaser  against  the  executors  of  the  assignee 
to  recover  back  the  purchase-money  paid,  the  complaint  alleged  that  at 
the  time  of  the  sale,  before  offering  the  premises,  the  assignee  "  stated 
that  he  had  a  good  title  to  it,''  and  could  and  would  give  a  good  title  as 
against  S.;  that  plaintiff  bid  off  and  paid  for  the  property  and  accepted  a 
deed  thereof,  relying  upon  that  statement,  and  in  consideration  thereof, 
and  upon  the  express  understanding  and  condition  that  the  assignee 
"  would  indemnify  and  protect  her  against  any  interest  in  or  title  to  said 
premises  whick  might  thereafter  be  legally  established  and  enforced " 
by  S.;  that  S.  subsequently  brought  an  action  of  ejectment  against 
plaintiff  and  the  assignee,  and^  under  judgment  therein  in  her  favor, 
recovered  possession.  There  was  no  averment  that  the  assignee  acted 
fraudulently  or  with  intent  to  deceive.  On  the  trial  plaintiff  asked  a 
witness  as  to  the  statements  made  by  the  assignee  at  the  time  of  the  fialej 
this  was  objected  to  on  the  ground  that  whatever  statements  were  made, 
were  merged  in  the  written  contract.  The  objection  was  overruled. 
Held,  error. 

Plaintiff  was  also  permitted  to  show  that  he  paid  the  purchaise-price  and 
accepted  a  deed  under  an  agreement  on  the  part  of  the  assignee  that  he 
would  hold  the  money  until  the  claim  of  S.  was  decided.  This  was 
objected  to  on  the  ground  that  nothing  of  the  kind  was  alleged  in  the 
complaint.  No  request  to  amend  the  complaint  was  made.  The  objec- 
tion was  overruled.  Heldy  error.  Also  that,  as  without  this  evidence 
no  cause  of  action  was  established,  a  refusal  to  dismiss  the  complaint  was 
error. 

A  party  must  allege,  as  well  as  prove,  the  facts  constituting  his  cause  of 
action,  and  a  recovery  upon  a  cause  of  action,  not  alleged  in  the  com- 
plaint, although  proved  under  objection  and  exception  on  the  trial,  is 
not  sustainable. 

^Clark  V.  Post  (45  Hun,  265)  reversed. 

> (Argued  January  80,  1889;  decided  March  6, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  2,  1S87,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial ;  also  appeal  from  an  order 
of  said  General  Term,  made  September  19,  1887,  which 
affirmed  an  order  of  Special  Term  awarding  costs  to  plaintiflL 
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The  action  was  brought  against  the  executors  of  James  R. 
Huntting  to  recover  back  money  alleged  to  have  been  paid 
to  him  upon  a  consideration  which  had  failed. 

The  material  facts  are  stated  in  the  opinion. 

HamUtonWcJUs  for  appellants.  In  the  absence  of  fraud 
the  rights  of  the  parties  are  to  be  measured  solely  by  the  writ- 
ing. {Johnson  V.  Oppenheim^  55  N.  Y.  295 ;  Mumford  v. 
McPherson,  1  Johns.  473 ;  TaUman  v.  Ghreem^  3  Sandf .  441 ; 
Thorp  V.  K.  a  Co.,  48  K  T.  256;  Greene  y.  Collins,  86  id. 
254 ;  Eighmie  v.  Taylor,  98  id.  298 ;  Corse  v.  Peck,  102  id.  513 ; 
Howes  V.  Baker,  3  Johns. '510;  Houghtaling  y.  Lewis,  10  id. 
299 ;  Burwell  v.  Jackson,  9  N.  Y.  541 ;  Wilson  v.  Deane, 
74  id.  534;  2  Sharswood  Black.  300,  §  6;  liemington  v.  Pal- 
mer, 62  N.  Y.  31.)  Proofs  in  a  cause  must  follow  the  allega- 
tions contained  in  the  pleadings.  {Rome  Ex.  Bk.  v.  Eames, 
1  Keyes,  692.)  The  complaint  is  required  to  state  plainly  and 
concisely  the  facts  constituting  a  cause  of  action.  The  pleader 
may  not  aver  a  legal  conclusion  as  an  equivalent  for  the  group 
of  separate  facts  from  which  it  is  an  inference.  {Schendk  v. 
Nayhr,  2  Duer,  678 ;  Cooke  v.  Warren,  88  ^.  Y.  40 ;  Austvn 
V.  Searing,  4  id.  122 ;  Brown  v.  Colie,  1  E.  D.  Smith,  265 ; 
Adams  v.  Mayor,  etc.,  4  Duer,  306 ;  Sheridan  v.  Jackscm,  72 
N.  Y.  170;  Storrs  v.  Flint,  46  K  Y.  Super.  Ct.  519.)  The 
recitals  contained  in  the  deed  from  Huntting  to  Clark  cannot 
support  the  judgment  in  this  action.  (  Wadsworth  v.  Payne, 
74N.  Y.  196.- 

oesse  Johnson  for  respondent.  A  statement  of  a  relevant 
fact  in  a  written  agreement  is  a  contract  that  the  fact  exists. 
{Hawkins  v.  Pemherton,  61  N.  Y.  198  ;  Ledwich  v.  McKim, 
63  id.  307.)  Plaintiff  had  a  right  under  the  contract  of  sale 
to  insist  upon  a  marketable  title  free  from  all  reasonable  doubt, 
but  was  induced  by  the  defendant's  promise  to  accept  a 
doubtful  title.  {Fleming  v.  Bumham,  100  N.  Y.  1 ;  Jordan 
T.  Poillov;  77  id.  521.)  The  promise  being  by  parol,  its 
precise  meaning  and  effect  were  rightly  left  to  the  jury. 
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{Power  V.  Barhanij  4  A,  &  E.  473 ;  HawMns  v.  Pembertorhy 

51  N.  Y.  205,  206,  207 ;  Dvffee  v.  Masmh,  8  Cow.  25.)  The 
promise  made  by  Huntting  was  not  merged  in  the  deed,  but 
constituted  an  independent  collateral  contract,  the  breach  of 
which  is  a  valid  cause  of  action  and  sustains  the  verdict. 
{Remington  v.  Palmer^  62  N.  T.  81, 33 ;  Murdoch  v.  Gilchrist, 

52  id.  242 ;  Thayer  v.  Vilas,  23  Vt.  494 ;'  30id.  482 ;  Bmzill 
V.  WiUard^  44  id.  44;  Merrill  v.  Ramsey^  34  id.  80.)  A 
deed,  given  pursuant  to  a  written  contract  does  not  supersede 
the  written  contract,  but  an  action  can  be  maintained  on  the 
covenant  in  the  written  contract.  {Bogart  v.  BurkhoLter, 
1  Den.  125 ;  Chapin  v.  Dobson,  78  N.  Y.  74  ;  Grierson  v. 
Mason,  60  id.  394 ;  Smith  v.  Holbrook,  82  id.  562 ;  Lindley 
V.  Lacey,  17  C.  B.  578 ;  ErsJcine  v.  Adrian,  8  Ch.  App.  756 ; 
Carr  v.  DooUy,  119  Mass.  294 ;  People  v.  Bald/ioi/n,  6  Cush. 
550  ;  Brackett  v.  Evans.  1  id.  79  ;  Unger  v.  Jacobs,  7  Hun, 
220.)  Huntting's  agreement  to  protect  Mrs.  Clark  against 
Mrs.  Buck's  claim  was  executed  and  is  not  within  the  statute 
of  frauds.  {Remington  v.  Palmer,  62  N.  Y.  34 ;  Carr  v. 
Dooley,  119  Mass.  294,  297;  Brackett  v.  EvaiM,  1  Cujah.  79; 
Gilman  v.  McArdle,  99  N".  Y.  451.)  Were  the  money  paid 
by  plaintiff  to  Huntting  still  in  Huntting's  possession,  undis. 
tributed  (apart  from  any  warranty  either  in  writing  or  by 
parol),  the  plaintiff  could  recover  it  ex  mquo  et  bono,  {  White 
V.  Cont  Bk.,  64  N.  Y.  316 ;  Fitzpatrick  v.  Woodruff,  96  id- 
561 ;  Preston  v.  Fryer,  3  Md.  221 ;  RemslerY,  Neckum,  3  id. 
270 ;  Hussey  v.  Toquemore,  27  Ala.  288.)  In  oral  contracts 
it  is  with  the  jury  not  only  to  ascertain  what  was  said,  but 
also  to  ascertain  what  was  meant  or  intended,  and  what  is  the 
proper  construction  or  interpretation  of  the  words  used, 
{Bank  v.  Dana,  79  K  Y.  108, 116 ;  Duffy  v.  Mason,  8  Cow. 

25  ;  Hawkins  v.  Pemherton,  51  N.  Y.  202.)  Plaintiff  was 
entitled  to  recover  costs  and  disbursements.  (2  R.  S.  [Edm .  ed.] 
92,  §  41 ;  Horton  v.  Brown,  29  Hun,  654;  Snyder  y,  Snyder, 

26  id.  324 ;  Rooney  v.  Lenmon^  3  L.  B.  101 ;  Fidd  v.  Field, 
77  X.  Y.  294;  Wilkinson  v.  ZMewood,  67  How.  Pr.  474; 
Bullock  V.  Bogardus,  1  Den.  276 ;  Johnson  v.  Myers,  10$ 
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X.  T.  666;  DoffgeU  v.  Mead,  11  Abb.  K  C.  116;  Cruih- 
shank  V.  Cruikshank,  9  How.  Pr.  350 ;  Harrison  v.  Ayres^ 
18  Hun,  336 ;  Buekhmt  v.  Hunt,  16  How.  Pr.  407 ;  Fort  v. 
Goading,  9  Barb.  388  ;  Hyland  v.  Carpenter,  20  Wklj  Dig. 
261 ;  Chesebro  v.  Hicks,  66  How.  Pr.  194 ;  Nihlo  v.  Binsse, 
31  id.  476.)  A  recital  in  a  written  contract  will  be  construed 
as  a  eoyenant  3r  agreement  that  the  recital  is  true  even  when 
the  contract  related  to  real  estate.  {Peck  v.  Hensley^  20  Tex. 
673 ;  Dmiglasa  v.  Henn^sy,  3  N.  E.  Eep.  625 ;  15  K.  I.  272 ; 
Green  v.  Collins,  86  N".  Y.  250,  251 ;  Sparrow  v.  Kingman, 
1  id.  246 ;  1  Parsons  on  Contracts  [7th  ed.]  624 ;  Henshaw 
V.  Rdbi/ns,  9  Met  83 ;  Hastings  v.  Levering,  2  Pick.  214 ; 
Borrekins  v.  Befca/n,  3  Kawle,  23  ;  Cramer  v.  Bradshaw,  10 
John.  484 ;  Hawkins  v.  Pemherton,  51  K".  Y.  198.) 

Dantobth,  J.  It  appears  that  William  Buck  and  WiUiam 
Buck,  Jr.j  became  bankrupts,  and  on  the  3d  of  July,  1877, 
Huntting  was  appointed  their  assignee.  At  that  time,  Sibyl 
T.  Buck,  wife  of  William,  had  the  title  to  certain  real  estate 
in  Sag  Harbor,  and,  to  facilitate  a  compromise  then  under 
consideration,  conveyed  it  to  Huntting,  as  assignee,  by  deed 
absolute  in  form,  but  upon  parol  condition  that  it  should  be 
Toid  and  of  no  effect  if  the  proposed  compromise  fell  through. 
It  did  fail.  Afterwards  (February  13,  1878),  Huntting,  as 
assignee,  offered  the  real  estate  for  sale  at  auction,  upon  cer- 
tain terms,  and  among  others  (Ist),  that  twenty-five  per  cent 
of  the  purchase-money  should  be  paid  down,  and  for  which 
a  "receipt  would  be  given;"  (2d),  the  residue  to  be  paid 
July  twenty-third,  at  the  oflBce  of  Carpenter,  his  attorney, 
when  the  deed  "will  be  ready  for  delivery."  Other  con- 
ditions usual  in  such  sales,  but  not  now  important,  were 
imposed.  The  plaintiff,  by  her  agent,  bid  for  and  became  the 
purchaser  of  the  premises  at  the  price  of  $3,500,  and  signed 
the  conditions  of  sale.  Before  offering  tlie  property,  how- 
ever, but  at  the  time  of  the  sale,  the  assignee  stated  that  he 
had  a  good  title  to  it,  and  could  and  would  give  a  good  title 
to  the  purchaser  thereof,  as  against  the  bankrupts,  and  as 
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against  Sibyl  T.  Buck.  These  facts  are  alleged  in  the  com- 
plaint, and  it  is  also  stated  that  the  plaintiff  bid  off  and  pur- 
chased the  property  and  paid  for  it,  and  accepted  a  deed 
therefor,  relying  on  that  statement  and  in  consideration 
thereof,  and  "  upon  the  express  understanding  and  condition 
that  the  said  Huntting  would  indemnify  and  protect  her 
against  any  interest  in  or  title  to  said  premises  which  might 
thereafter  be  legally  estabUshed  and  enforced  by  the  said 
Sibyl  T.  Buck,  and  not  otherwise." 

On  the  21st  of  February,  1880,  Sibyl  brought  an  action 
against  Huntting  and  this  plaintiff  and  others  to  recover  the 
premises,  on  the  ground  that  the  condition  on  which  she  had 
given  the  deed  had  happened,  and  so  the  consideration  had 
wholly  failed.  During  its  pendency  Huntting  died,  and  his 
executors  were  substituted  in  his  place  as  defendants.  The 
suit  was  decided  in  favor  of  Sibyl,  and  it  was  adjudged  that 
her  title  was  good  and  that  she  was  entitled  to  a  reconveyance. 
The  plaintiff  (purchaser  of  the  property)  was  therefore  com- 
pelled to  surrender  possession  to  her.  There  was  no  sugges- 
tion or  pretense  that  the  testator  acted  fraudulently  or  with 
intent  to  deceive. 

The  defendants  put  in  issue  the  making  of  the  representations 
alleged  in  the  complaint,  but  did  not  deny  the  other  material 
allegations  to  which  I  have  referred.  Upon  the  trial  the 
plaintiff  was  not  called  as  a  witness,  but  her  husband,  who  acted 
as  her  agent  in  making  the  purchase,  was  called  in  her  behalf 
and  testified  that  at  the  sale  he  asked  "  What  kind  of  a  title  the 
assignee  proposed  to  give  on  that  property  ?  "  At  that  point 
defendants'  counsel  interrupted  and  said,  "  I  object  on  the 
ground  that,  whatever  his  statements,  they  were  merged  in 
the  written  contract."  The  objection  was  overruled  and  an 
exception  taken,  and  the  witness  continued :  "  He  said  they 
would  give  a  title  that  would  hold  against  AVilliam  Buck, 
Mrs.  Buck,  William  Buck,  Jr.,  or  any  other  Buck.  Those 
were  his  words."  After  the  sale  a  deed  was  prepared  and 
delivered  unsigned  to  the  witness  as  agent  for  his  wife,  and  he, 
having  heard  that  a  sale  of  other  property  by  the  assignee 
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was  to  be  resisted  by  Mrs.  Buck,  examined  the  deed  and 
objected  to  it  on  the  ground  that  it  did  not  contain  proper 
covenants.  He  "  could  not  see  that  it  contained  any  war- 
ranty.'' He  then  saw  Huntting ;  told  him  he  didn't  think  he 
would  take  the  deed ;  didn't  feel  it  safe  to  do  so,  and  thought 
he  would  throw  it  all  up.  Huntting  said  he  hoped  he  wouldn't 
do  that.  The  witness,  after  objection,  continued :  "  I  told  him 
that  I  thought  I  would  not  take  the  title ;  that  I  had  fully 
decided  not  to  take  it.  Mr.  Huntting  said  that  he  hoped  I 
wouldn't  refuse  to  take  the  deed,  for  to  sell  it  over  again  would 
injure  the  sale  of  it  very  much,  and  he  hoped  that  I  would  take 
it.  Wdl^  I  told  him  then  that  if  he  would  agree  to  hold  the 
money  that  I  had  paid  in  the  interest  of  my  wife  for  that 
property  until  her  ^pretended  claim^  as  he  caUed  ity  was 
decided^  that  I  would  take  the  deed,  Mr,  Huntting  I  was  very 
well  acquainted  with,  and  supposed  it  would  be  all  right. 
He  said  that  he  would  do  so.  He  said  that  lie  would  do  so 
to  protect  me,  and  also  to  protect  himself,  and  I  told  him  if 
he  would  do  that  I  would  take  the  deed  in  the  interest  of 
Tny  wifeP 

The  defendants'  counsel  asked  to  have  so  much  of  the  testi- 
mony of  this  witness  as  is  italicised  stricken  out,  on  the 
ground  that  there  is  no  allegation  of  anything  of  the  kind  in 
the  complaint.  The  request  was  denied  and  an  exception 
taken.  "Afterwards,"  the  witness  says,  ''  I  paid  the  balance  of 
the  money  and  took  the  deed."  The  defendants  gave  evi- 
dence controverting  the  statements  of  plaintiff's  witnesses  as 
to  representations  at  the  time  of  the  sale.  The  jury,  however,, 
in  answer  to  specific  questions  put  to  them  by  the  court, 
adopted  the  plaintiff's  version,  and  concerning  the  conversa- 
tions stated  by  witness  Clark  to  have  occurred  after  the  sale 
and  before  he  accepted  the  deed,  found  that  they  did  occur. 
The  appellants'  contention  was  that  the  evidence  was  insuf- 
ficient in  any  view  to  justify  a  recovery.  He  aaked  for  a 
nonsuit  and  his  request  was  denied. 

First.  The  notice  of  sale  and  the  conditions  of  sale  were 
attached  together  and  signed  by  the  parties.     They  consti- 
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tuted  a  memorandum  of  what  each  was  to  do,  and  by  it 
both  were  bound.  lu  it,  as  in  other  contracts  for  the  sale 
of  land,  tiiere  was  an  implied  warranty  by  the  vendor  that  he 
had  a  good  title.  This  warranty,  however,  existed  only  so 
long  as  the  contract  remained  executory,  and  there  was 
no  other  obligation  than  to  give  a  conveyance  without  war- 
ranty or  personal  covenant,  but  suiRcient  to  pass  whatever  right 
the  vendor  had  in  the  lands  to. the  purchaser.  When  the  deed 
was  given  the  covenant  actually  implied  into  the  contract  was 
discharged,  and  the  covenants  in  the  deed,  if  any,  took  effect. 
In  like  manner  the  conversation  between  the  parties,  and  the 
words  which  passed  between  them  before  the  conditions  of 
sale  were  signed,  merged  in  that  paper.  These  results  follow 
from  the  general  principle  that  all  n^otiations  between  the 
parties  prior  to  or  contemporaneous  with  the  execution  of  a 
deed  are  merged  in  it  The  deed  given  by  the  assignee  con- 
tains no  warranty.  The  learned  counsel  for  tlie  respondent 
admits  that  it  contains  no  formal  warranty,  but  he  finds 
in  the  recital  a  statement  of  facts  which  he  says  are 
untrue,  and  regards  them  as  equivalent  to  an  agreement. 
It  is  plain  it  was  not  intended  by  the  vendor  to  be  a 
warranty ;  nor  was  it  understood  by  the  vendee  to  be  such. 
The  deed  was  objected  to  because  it  was  lacking  in  that  respect. 
But  what  is  more  to  the  purpose  tlian  the  understanding  of 
the  parties,  the  words  used  do  not  make  a  warranty,  either 
expressly  or  by  way  of  a  convenant,  that  the  grantor  was 
either  the  o\smer  of  the  premises  or  had  any  special  interest 
therein.  The  recital  exhibits  the  various  proceedings  in  bank- 
ruptcy which  led  to  the  appointment  of  the  assignee,  his 
efforts  as  such  to  ajssail  by  suit  the  title  of  Sibyl  to  the  real  estate 
claimed  by  her ;  its  conveyance  to  him  as  assignee  in  con- 
sideration of  the  discontinuance  of  the  suit,  and  other  good 
and  valid  considerations  "therein  expressed,"  and  describes  the 
place  and  time  of  the  record  of  that  deed.  These  facts  form 
links  in  the  official  proceedings  of  the  assignee  and  facilitate 
inquiry  by  the  purchaser,  but  they  were  not  material  to  the 
contract  which  the  deed  contains,  nor  an  inducement  to  it. 
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As  the  sole  object  of  the  deed  was  to  convey  such  title  as  the 
assignee  in  bankruptcy  had  acquired,  there  is  no  reason  to 
snppoee  the  recitals  were  intended  to  be  more  than  a  narrative 
leading  up  to  that  title.  There  is  no  rule  of  construction 
which  will  enable  a  court  to  regard  it  as  equivalent  to  a 
covenant  that  the  circumstances  narrated  were  true,  or  permit 
an  action  as  for  a  breach,  if  the  narration  should  prove  to  be 
false.  "A  recital  is  the  setting  down  or  report  of  something 
done  before."  (Shepard's  Touchstone,  chap.  5,  Exposition  of 
Deeds,  76,  §  3.)  In  Bath  v.  Mordayaee  (Cases  in  Chancery, 
3d  part,  lOl),  Chief  Justice  Holt  says :  "  The  reciting  part 
of  a  deed  is  not  at  all  a  necessary  part  either  in  law  or  equity. 
It  may  be  made  use  of  to  explain  a  doubt  of  the  intention  and 
meaning  of  the  parties,  but  it  hath  no  effect  or  operation." 

I  have  examined  the  cases  referred  to  by  the  learned  counsel 
for  the  respondent,  and,  so  far  as  they  relate  to  recitals  in  a  deed 
disposing  of  real  estate,  find  nothing  to  alter  the  construction 
required  by  the  authorities  I  have  cited,  nor  do  I  find  any- 
where that  the  recital  by  itself  has  been  held  to  amount  to  a 
covenant.  In  one  of  those  referred  to  by  the  respondent 
{Peck  V.  Sensley^  20  Texas,  673),  there  was  a  recital  of  the 
chain  of  title,  followed  by  a  covenant  ^\  to  warrant  and  defend  " 
the  gj-antor's  title,  etc.,  and  the  court  held  that  the  intention 
manifested  by  the  context  was  to  covenant  that  they  had  the 
right  to  convey  the  land.  There  was  no  covenant  in  the 
case  before  us,  nor  is  there  anything  to  indicate  that  one  was 
within  the  intention  of  the  parties.  If  it  should  even  be 
conceded  that  the  grantor  would  be  estopped  by  the  recital, 
it  would  by  no  means  follow  that  he  would  be  bound  by 
its  averments  as  a  covenant,  either  express  or  implied.  The 
opposite  doctrine  has  been  justly  characterized  as  a  dangerous 
one  (Rawle  on  Covenants  for  Title  [5th  ed.]  280),  and  as  one 
likely  to  entrap  parties  "into  covenants  which  they  never 
thought  of  and  to  which  they  were  never  asked  to  yield  their 
assent."  {WhiteMU  v.  Gotwalt,  3  P.  &  W.  [Penn.]  313-324.)  It 
would  be  strange,  indeed,  if  such  implication  should  be  allowed 
SiCKELS  —  YOL.  LXYIII.     4 
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where,  as  in  the  case  at  bar,  the  grantor's  covenant  was  asked 
for  but  refused.  The  recital,  in  fact,  shows  the  official  action 
of  the  grantor  and  has  no  other  object  or  purpose  whatsoever. 
It  does  not  even  amount  to  a  direct  affirmation,  but  were  it 
otherwise,  it  expresses  no  covenant,  and  under  the  statute  of 
alienation  by  deed  (I  R.  S.  738  §  140)  none  could  be  implied 
into  the  conveyance.  Further  discussion  upon  this  point  is 
needless,  for  the  action  proceeded  upon  no  such  groimd  as 
that  now  taken  by  the  plaintiff,  nor  was  it  founded  upon  the 
deed,  but  upon  matters  wholly  external  to  it. 

Although  requested  by  the  plaintiff  to  hold,  as  matter  of 
law,  that  the  recitals  entitled  the  plaintiff  to  a  verdict,  the 
learned  trial  judge  declined  to  do  so,  and,  notwithstanding 
the  defendants'  request  for  instructions  to  the  jury  in  regard 
to  them,  he  decUned,  saying  he  expressed  no  opinion  as  to 
whether  there  was  evidence  in  the  case  that  the  recitals  were 
not  true.  The  case,  from  the  beginning  to  end,  from  the 
complaint  to  the  submission  of  the  case  to  the  jury,  rested 
upon  oral  statements,  and  a  breacli  of  those  statements  consti- 
tuted the  sole  cause  of  action. 

Second.  Parties  may  doubtless  enter  into  covenants  collateral 
to  the  deed.  {Houghtaling  v.  Lewis^  10  Johns.  297 ;  Erskhie 
V.  Adeane^  L.  R.,  8  Ch.  App.  756;  Morgan  v.  Griffith^ 
L.  R.,  6  Exch.  70.)  The  difficulty  is  to  determine  when  an 
agreement  occupies  that  position.  The  respondent  claims  that 
the  agreement  which  the  jury  found  in  the  case  before  us  was 
of  that  character,  viz.,  that  "  Huntting  promised  to  protect 
the  plaintiff  if  said  deed  was  accepted,  and  to  hold  the  pur- 
chase-money for  the  benefit  of  the  parties  who  should  be  enti- 
tled to  it,  until  the  claim  of  Mrs.  Buck  against  the  property 
was  decided,  and  to  refund  said  purchase-money  in  case  he, 
the  said  Huntting,  proved  to  have  no  title."  The  learned 
trial  judge  allowed  the  verdict  to  stand  on  tliat  ground  only. 
It  is  not  necessary  that  we  should  determine  its  effect  in 
relation  to  the  deed,  or  whether  it  was  collateral  to  it  and  suffi- 
cient upon  default  to  sustain  an  action,  for  no  such  agreement 
was  alleged  in  the  pleadings,  or  properly  before  the  court. 
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The  evidence  relied  upon  to  sustain  the  finding  I  have  set 
out  above.  It  should,  I  think,  have  been  stricken  out  as 
desired  by  the  defendants'  counsel.  If  it  tended  to  establish 
a  contract,  it  was  one  not  within  the  issue,  and  without  that 
evidence  the  plaintiff  had  no  shadow  even  of  a  case.  The 
objection  cannot,  with  proper  respect  to  the  rights  of 
the  parties,  be  disregarded.  One  party  to  the  supposed 
agreement,  the  defendants'  testator,  is  dead.  His  estate  is 
put  jn  peril  by  the  survivor,  upon  the  testimony  of  her  hus- 
band, who  was  in  all  these  matters  her  agent,  and  who,  by 
the  death  of  his  interlocutor,  is  made  safe  from  contradiction. 
The  propriety  of  holding  the  living  party  to  the  observance 
of  strict  rules  of  practice  is  made  apparent  by  the  papers 
which  form  part  of  the  record.  After  the  death  of  Hunt- 
ting,  on  presenting  her  claim  to  his  executors,  the  plaintiff 
described  it  under  oath  as  for  the  "  sum  of  thirty-five  hun- 
dred dollars  had  and  received  of  Mary  D.  Clark,  and  paid  by 
her  to  him,  July  31,  1878,  for  a  liouse  and  lot  situated  in  Sag 
Harbor,  wliich  the  said  Huntting  claimed  and  represented  to 
her  he  had  the  power  and  right  to  sell  and  convey  to  her  as 
assignee  in  bankruptcy  of  William  Buck  and  William 
Buck,  Jr.,  and  which  she  paid  said  Huntting,  relying  on  the 
truth  of  his  said  representation,  when  said  Huntting  had  no 
authority  to  sell  said  land,  and  knew  all  the  facts  as  to  his 
want  of  authority,  and  she  had  no  knowledge  of  them." 
The  difference  between  the  two  claims  is  too  well  defined  not 
to  be  observable,  and  it  would  be  unfair  to  bind  the  defend- 
ants by  a  case  which,  however  proved,  was  neither  called  to 
their  attention  before  the  surrogate,  nor  by  the  complaint 
which  followed  their  refusal  to  refer  the  claim  actually  pre- 
sented. A  party  must  recover  not  only  by  his  proof,  but 
upon  his  allegations.  The  facts  stated  must  constitute  a 
cause  of  action  and  they  must  be  in  evidence.  It  is  not 
enough  that  they  stand  upon  proof,  unless  that  proof  is  pre- 
ceded by  statement.  The  motion  to  strike  out  the  evidence 
because  not  within  the  issue,  was  distinctly  presented,  and  no 
application  to  amend,  or  for  other  relief,  was  made  by  tlio 
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plaintiff.  Not  only  was  there  error  in  refusing  to  grant  that 
motion,  but  the  request  of  the  defendants  that  the  complaint 
be  dismissed,  should  have  been  granted,  for,  without  that 
evidence  the  plaintiff's  case,  however  viewed,  had  no 
foundation. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


113   ^  John  Pabkeb  et  aL,  as  Executors,  etc..  Appellants,  v.  Maria 

Lii»>BN,    Eespondent     and    Martha    Lythgoe    et    al., 

Appellants. 

L.  died  leaving  a  widow  and  no  children.  His  will,  after  a  devise  of  his 
residuary  real  estate  to  three  persons  named,  his  next  of  kin  and  heirs, 
who  were  non-resident  aliens,  contained  a  direction  that  said  real  estate 
be  sold  at  auction  by  a  referee  appointed  by  the  Supreme  Court,  the  net 
proceeds  to  be  deposited  in  court  **  in  the  same  manner  as  money  belong- 
ing to  non-residents  "  for  the  use  and  benefit  of  the  devisees  "  subject  to 
the  further  order  of  the  court."  In  an  action  for  a  construction  of  the 
will,  it  appeared  that  two  of  the  devisees  died  before  the  testator;  the 
court  found  that  the  gifts  to  them  lapsed,  and  as  to  their  portions  the 
testator  died  intestate.  The  court  also  found  that  the  direction  for  a  sale 
worked  an  equitable  conversion  of  the  real  estate  into  personalty  and 
the  portion  so  undisposed  of  was  to  be  distributed  as  such ;  that  is,  to  the 
widow  one-half  and  $2,000  in  addition.  Held,  error;  that  tlie  direction 
for  a  conversion  was  simply  for  the  purposes  of  the  will,  and  while  as 
to  the  non-resident  aliens  the  doctrine  of  conversion  would,  if  necessary, 
apply  in  their  favor,  if  not  required  for  that  purpose,  a  conversion  would 
not  be  presumed;  and,  so  far  as  the  widow  was  concerned,  the  property 
undisposed  of,  whether  a  sale  was  necessary  or  not,  devolved  according 
to  its  original  character. 

One  of  the  parties  appellant  also  appealed  separately  from  the  same  judg- 
ment.   Held,  that  the  appeal  should  be  dismissed  as  Unnecessary. 

Reported  below,  44  Hun,  518. 

(Argued  February  1,  1889;  decided  March  5,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  May  16,  1887,  which  aflSrmed  a  judgment,  entered  npon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  action  was  brought  by  the  executors  of  James  Linden, 
who  died  June  20,  1885,  leaving  no  issue,  to  obtain  a  judicial 
construction  of  his  will,  a  sale  of  the  real  estate  of  which  he 
died  seized,  a  declaration  that  the  share  of  William  Lego 
lapsed,  and  for  other  incidental  relief.  The  will  which  was 
executed  November  9,  1879,  so  far  as  is  material  to  any  ques- 
tion presented  by  either  party,  is  substantially  as  follows : 

First.  The  testator  gives  to  Maria  Linden  $1. 

Second.  Makes  provision  for  the  improvement  of  his  burial 
place.  • 

Third.  Declares  some  small  bequests. 

The  f  mirth  clause  is  in  these  words :  "  I  give  and  bequeath 
to  my  half-brothers,  William  Lego  and  Mark  Lego,  and  my 
half-sister,  Jane  Lego,  now  or  late  of  Liverpool  England,  all 
the  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  of  what  nature  or  kind  soever,  to  be  received  by 
them,  share  and  share  alike  or  in  equal  parts. 

"  Fifth.  I  order  and  direct  my  executors,  as  soon  after  my 
demise  as  possible,  to  take  possession  of  my  personal  estate  of 
whatever  name  or  kind,  and  not  hereinbefore  granted  or 
bequeathed,  and  to  sell  the  same  at  public  vendue,  and  to  take 
possession  of  my  real  estate,  and  collect  the  rents  thereof,  and 
the  surplus  money,  arising  from  such  rents  after  paying 
expenses,  and  the  money  arising  from  the  sale  of  my  personal 
estate,  to  be  deposited  by  my  executors  in  the  Greenwich 
Bank  for  Savings,  at  present  located  at  No.  73  Sixth  avenue 
in  the  city  of  New  York,  to  remain  in  said  bank  until  there 
shall  be  money  suflSicient  with  any  money  I  may  have  in  said 
bank,  together  with  any  money  I  may  have  in  any  other  bank 
or  at  any  other  place,  to  pay  all  bequeaths  herein  given  and 
work  ordered  to  be  done,  then  all  the  money  given  or 
bequeathed  to  be  paid  as  hereinbefore  directed. 

"  Sixth.  I  order,  after  all  my  just  debts  and  bequeaths  are 
fully  paid  and  discharged,  that  my  real  estate  be  sold  at  public 
auction,  under  the  direction  of  a  referee  appointed  by  the  order 
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of  the  Supreme  Court ;  that  said  referee  execute  to  the  pur- 
chaser or  purchasers  a  deed  of  the  premises  sold ;  the  proceeds 
of  the  sale,  after  deducting  his  fees  and  expenses  of  sale,  said 
referee  shall  deposit  in  the  Supreme  Court  to  be  invested  under 
the  direction  of  said  court,  in  the  same  manner  as  money  belong- 
ing to  non-residents  according  to  the  rules  and  practice  of  the 
Supreme  Court  in  such  cases,  for  the  use  and  benefit  of 
William,  Mark  and  Jane  Lego  as  before  direc^-ed,  subject  to 
the  further  order  of  the  court. 

"  The  property  situate  on  the  south-easterly  comer  of  Eighth 
avenue  and  Thirty-fifth  street,  I  direct  not  to  be  sold  during 
the  time  the  dower  right  of  Mary  Ann  Graham  is  a  lien  on 
said  property." 

The  widow  and  children  answered.  '  Upon  trial  at  Special 
Term  it  was  found : 

VII.  That  the  testator's  half  brother,  William  Lego,  other- 
wise known  as  William  Lythgoe,  one  of  the  legatees  named 
in  the  will,  died  in  September,  18S0,  leaving  him  surviving 
his  four  children,  Charles,  Martha  and  Francis  Lythgoe,  and 
Mary  Ellen  Kendrick,  defendants  in  this  action. 

VIII.  That  the  testator's  half  sister,  Jane  Lego,  otherwise 
known  as  Jane  Smith,  went  to  Australia  about  1837,  pur- 
posing to  make  her  home  there,  and  that  she  afterwards 
went  to  New  Zealand,  but  that  her  relatives  have  not  heard 
from  her  for  upwards  of  forty  years,  and  that  reasonable 
inquiry  has  been  made  at  her  last  known  address  to  ascertain 
if  she  be  still  living. 

IX.  That  all  of  the  testator's  heirs  and  next  of  kin  are 
non-resident  aliens. 

X.  That  dower  out  of  the  real  property  of  the  testator  has 
been  assigned  to  his  widow,  the  defendant  Maria  Linden. 

XL  That  the  testator  gave  to  this  court  a  power  to  appoint 
a  referee  to  sell  his  real  estate  and  to  pay  over  the  proceeds 
according  to  the  direction  of  this  court. 

And  as  conclusions  of  law : 

III.  That  a  legal  presumption  arises  that  Jane  Lego,  alias 
Jane  Smith,  testator's  half  sister,  died  before  the  testator. 
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IV.  That  by  reason  of  the  death  of  William  Lego,  altiis 
William  Lythgoe,  and  of  Jane  Lego,  alias  Jane  Smith,  before 
that  of  the  testator,  the  legacies  to  them  lapsed,  and  as  to 
their  portions  the  testator  died  intestate. 

V.  That  the  testator's  direction  that  all  of  his  real  estate 
be  sold  and  converted  into  money  produces  an  equitable  con- 
version of  his  real  estate  into  personalty,  and  that  it  must  be 
distributed  as  personal  property. 

VI.  That  the  dower  interest  of  the  widow,  Maria  Linden, 
forms  no  part  of  the  estate  to  be  distributed  under  the  will. 

VII.  That  besides  said  dower  interest  the  widow,  Maria 
Linden,  is  entitled  to  one-half  of  the  remainder  after  the  pay- 
ment of  Mark  Lego's  (Mark  Lythgoe's)  share  and  to  $2,000 
besides. 

VIIL  That  the  testator  gave  no  power  of  sale  to  the 
executors,  but  did  give  to  this  court  a  power  to  appoint  a 
referee  to  sell  the  real  estate. 

IX.  That  the  share  or  portion  of  the  estate  to  which  Jane 
Lego's,  cUias  Jane  Smith's,  children  would  be  entitled  if  she 
left  any  her  surviving,  should  be  paid  into  court  to  await 
further  inquiry  as  to  whether  or  not  she  died  leaving  issue. 

The  trial  judge  appointed  a  referee  to  sell  the  real  estate, 
and  directed  that  the  proceeds  be  brought  into  court  to  await 
its  further  order. 

From  the  judgment  entered  upon  these  findings  an  appeal 
was  taken  to  the  General  Term  by  Mark  Lythgoe,  Martha 
Lythgoe  and  Mary  E.  Kendrick,  and  by  the  plaintiffs,  so  far 
as  material  here,  from  so  much  of  it  as  adjudges  a  conversion 
of  the  real  estate  of  the  testator  into  personal,  so  far  as  the 
interesta  of  Ma;ria  Linden  were  involved,  and  that  Maria 
Linden  is  entitled  to  a  share  in  the  proceeds  of  the  sale  of  the 
real  estate  of  which  said  James  Linden  died  seized.  From 
the  judgment  of  afiirmance  the  same  parties  Lythgoe  appealed 
to  this  court)  and  the  plaintiffs  appealed  from  so  much  of  it 
"  as  afllrmed  that  part  of  the  judgment  of  the  Special  Term 
that  awarded  to  Maria  Linden,  in  addition  to  her  dower  and 
her  distributive  share  of  the  personal  estate  left  by  James 
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Linden,  one-half  or  a  portion  of  the  proceeds  of  real  estate 
directed  to  be  sold  under  the  will  of  James  Linden,  deceased." 

Ilenry  Brewster  for  executors,  appellants.  B.  Vander- 
Jioeven  for  Charles  Lythgoe  et  al.,  appellants.  The  intention  - 
of  the  testator,  which  is  to  be  derived  from  the  language 
employed  in  the  will  itself,  which  is  to  be  interpreted  in  the 
light  of  surrounding  circumstances,  is  the  controlling  element 
in  the  construction  of  wills.  {Byrnes  v.  StUlweU,  103  N.  Y. 
458 ;  Keteltas  v.  Keteltas,  72  id.  314 ;  Allm  v.  De  WiU, 

3  id.  282;  Tillman  v.  Da/dis,  95  id.  30;  BogeH  v.  IlerteU, 

4  Hill,  497 ;  Wood  v.  Mitchera,  92  N.  T.  175 ;  Oxiey  v.  Lane, 
35  id.  340,  347;  2  Story's  Eq.  Juris.  [13th  ed.]  114,  §  792; 
1  Fonblanque  on  Eq.,  chap.  6,  §  9,  and  notes ;  Craig  y.  Leslie^ 
3  Wheat.  577,  578.)  The  testator,  by  the  "sixth"  clause  of 
his  will,  equitably  converted  his  real  estate  into  personal  prop- 
erty for  such  uses  and  purposes  as  were  expressed  or  implied 
by  his  will.  (3  Redf.  on  Wills,  140,  note  13  ;  Bogerty.  Her- 
teU,  4  HiU,  495, 496,  497, 498,  499, 501 ;  Hatch  v.  Bassett,  52 
N".  Y.  361 ;  Morse  v.  Morse,  85  id.  59 ;  Oott  v.  Cook,  7  Paige, 
534 ;  Power  v.  Gassidy,  79  N.  Y.  615 ;  BramhaU  v.  Ferris, 
14  id.  42, 46 ;  Delafidd  v.  Barlow,  107  id.  540 ;  Leigh  &  Dal. 
on  Eq.  Con.  91,  93, 113, 114, 117, 120  ;  GourleyY.  GampbeU, 
66  N.  Y.  174 ;  Fisher  v.  Bam,ta,  Id.  476 ;   Hawley  v.  James, 

5  Paige,  318,  444;  S.  C,  7  id.  219;  B^tts  v.  Betts,  4  Abb. 
N.  C.  419;  Purdy  v.  Hoj/t,  92  N.  Y.  446.)  There  is  an 
absolute  "out  and  out"  conversion  by  will  when  a  testator 
directs  that  his  estate  be  converted  from  one  species  of  prop- 
erty into  another  for  all  purposes  whatsoever.  (3  Redf.  on 
Wills,  140,  §§  7,  8;  Oourley  v.  CampheU,  66  N.  Y.  173; 
Hatch  V.  BasseU,  52  id.  173 ;  White  v.  Howard,  46  id.  162 ; 
Kam^  V.  Oott,  24  Wend.  641 ;  JJelaney  v.  McCormack,  88 
N.  Y.  175.)  There  can  be  no  partial  failure  of  a  provision 
for  an  absolute  "  out  and  out "  conversion,  as  in  such  conver- 
sions the  property  is  converted  for  all  purposes  and  under  all 
circumstances.  {White  v.  Howard,  46  N.  Y.  162 ;  Moncrief 
V.  Howard,  Id.  436  ;  Betts  v.  Betts,  4  Abb.  N.  C.  386,  387, 
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420;  Gallup  v.  Wright,  61  How.  Pr.  281;  1  Jarraan  on 
Wills  [Bigelow'6  3d  Eng.  ed.]  chap.  19,  pp.  586,  690,  591.) 
The  fact  that  it  is  necessary  that  the  real  estate  should  be  sold 
to  enable  one  of  the  residuary  legatees  to  take  his  share  as 
personalty  does  not  make  the  sixth  clause  of  the  will  an 
out  and  out  convei-sion.  (Leigh  &  Dal.  on  Eq.  Con.  117-120 ; 
Boffert  V.  Bertell,  4  Hill,  496,  498,  499,  501 ;  Downing  v. 
Marshall,  1  Abb.  Ct.  App.  Dec.  503  ;  1  Williams  on  Execu- 
tors, 417.)  The  appellants,  Charles  Lythgoe,  Martha  Lyth- 
goe  and  Mary  Ellen  Kenrick,  are  entitled,  as  heirs  of  the 
testator  James  Linden,  to  share  in  so  much  of  the  real  estate 
or  the  produce  thereof  as  is  undisposed  of  by  the  will  of  James 
Linden,  deceased.  {Bo^eH  v.  JTertdl,  4  Hill,  495,  496,  498, 
499,  501 ;  Purdy  v.  Ilayt,  92  N".  Y.  446 ;  Chantberlain  v. 
Chamberlain,  43  id.  429  ;  Oirard  v.  Girard,  58  How.  Pr. 
182 ;  Leigh  &  Dal.  on  Eq.  Con.  115,  118.)  The  undisposed 
of  produce  of  the  real  estate  of  James  Linden,  deceased  is  no 
part  of  his  general  personal  estate.  (Leigh  &  Dal.  on  Eq.  Con. 
91-93 ;  Code  of  Civil  Pro.  §  2514,  subd.  13 ;  Bogert  v.  Rer- 
tea,  4  Hili;  495,  496,  501,  612 ;  Betts  v.  Betts,  4  Abb.  N.  C, 
419 ;  2  Brown's  Ch.  Cas.  [Eng.]  595 ;  Johnson  v.  Bennett,  39 
Barb.  237;  1  Jarman  on  Wills,  chaps.  19,  686,  590,  591; 
Chmpherlavn  v.  Taylor,  105  N.  Y.  193.)  Mark  Lego  could 
have  elected  to  take  his  share  as  real  estate  and  thus  have  pre- 
vented a  sale.  {Prentice  v.  Ja/nssen,  79  N.  Y.  478 ;  Hetzel 
V.  barber,  69  id.  1 1 .)  The  real  property  of  James  Linden 
was  not  equitably  converted  at  the  time  of  his  death.  {Man- 
crief  V.  Boss,  50  N,  Y.  436 ;  Vincent  v.  Newhovse,  83  id.  511, 
512  ;  TiUinan  v.  Da/ois,  95  id.  24 ;  Shipman  v.  Rollins,  98 
id.  326 ;  Delaney  v.  McCormack,  88  id.  183 ;  Leigh  &  Dal.  on 
Eq.  Con.  54;  Ilancox  v.  Meeker,  95  K  Y.  528,  535.)  Non- 
resident aliens  can  take  real  property  by  descent  or  devise. 
<K  Y.  Stat,  of  1875,  chap.  38 ;  Stamm  v.  Bostwick,  40  Hun, 
35,  38.)  If  the  widow  was  entitled  by  the  will  to  the  prop- 
erty which  she  claims  under  the  statute,  she.  would  be  put  to 
an  election  between  dower  and  the  provision  made  for  her  by 
SioKELs— Vol.  LXVm.    5 
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the  will.  {In  re  Frazer,  92  N.  T.  219,  250 ;  Konvdlinka  v. 
Schlegd,  lOi  id.  129, 130 ;  VemoriY.  Verwriy  53  id.  351, 362; 
Purdy  V.  Haytj  92  id.  446.) 

Z.  A.  Gould  (&  A,  J.  Skinner^  for  Mark  Lythgofe,  appellant. 
The  facts  alleged  in  the  complaint  are  not  sufficient  to  show 
jurisdiction  to  maintain  an  action  for  the  construction  of  the 
will  {Eorton  v.  CcmtweU,  108  N.  Y.  265, 266 ;  Weed  v.  Weed, 
94  id.  243.)  The  lapsed  legacies  of  $500  to  Mary  Jane  Frazer, 
and  the  gold  watch  to  James  Linden,  Jr.,  fall  into  the  residuary 
estate.  And  Mark  Lythgoe,  as  residuary  Tegatee,  is,  by  the 
terms  of  testator's  will,  entitled  to  one-third  of  the  said  lapsed 
legacies.  (2  Hop.  on  Leg.,  453  ;  Brown  v.  Higga,  4  Barb.  768 ; 
Banks  v.  Pkelan,  4  Barb.  90,  91 ;  Roberts  v.  Cooke,  16  Ves. 
451 ;  King  WoodhuU^  3  Edw.  Ch.  79,  82 ;  Damrs  v.  Dewes, 

3  P.  Wms.  40;  Attorney-General  v.  Johnston,  Amb.  577; 
Shanly  v.  Baker,  4  Ves.  732 ;  Roberts  v.  Cooke,  16  id.  451.) 
King  v.  Strong,  9  Paige,  94 ;  79  N.  T.  360 ;  In  re  Benson, 
96  id.  510.)  The  portions  of  the  residuum  that  lapse,  namely, 
the  bequests  to  William  and  Jane  Lego,  so  far  as  they  consist 
of  real  estate,  or  the  proceeds  of  real  estate,  remain  real  estate, 
and  descend  to  the  heu«  of  the  testator.  (2  Redf.  on  Wills, 
125,  par.  5;  2  Story's  Eq.  Jur.  §  1214;  Leigh  &  Dalzel  on 
Eq.  Con.  2,  93,  101,  115,  116;  Bispham's  Prin.  of  Eq.  368; 
Fletcher  v.  Ashbumer,  1  Bro.  C.  C.  436,  497,  note  1 ; 
Ackroyd    v.   Smithson,    Id.    502,   503,    515;    Johnson  v. 

Woods,  2  Beav.  409,  413 ;  Hopkmson  y.  EUis,  10  id.  160, 
175 ;  Shallcross  v.  Wrighl,A^  id.  605,  508 ;  Smith  v.  Claxton, 

4  Madd.  484 ;  Wright  y.  M.  K  Church,  1  Hoflf.  202 ;  ffawley 
V.  James,  7  Paige,  213 ;  Wood  v.  Cone,  Id.  471 ;  Bogart  v. 
fferteU,  4  Hill  496  ;  Betts  v.  Betts,  4  Abb.  N.  C.  317, 419,  420 ; 
Chamberlain  v.  Taylor,  105  N.  Y.  194,  195.)  Tlie  heirs  of 
James  Linden  may  take  the  proceeds  of  real  estate  as  money. 
(2  Story's  Eq.  Jur.  1213 ;  Johnson  v.  Woods,  2  Beav.  412, 414.) 
The  heirs  may  elect  to  take  the  land  and  prevent  the  conver- 
sion into  money,  the  rights  of  others  not  being  affected  thereby. 
{ETetzell  v.  -Barber,  69  N.  Y.  1,  11 ;  Prentice  v.  Janssen, 
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79  id.  485 ;  Arrmtrong  v.  McKelvey,  104  id.  183.)  That  the 
heirs  are  aliens  does  not  prevent  their  taking  and  holding  real 
estate  ;  the  females  absolutelj,  and  the  males  as  against  every 
one  except  the  State.  (2  E.  S.  [6th  ed.]  1097,  1098,  §§  43, 
44;  LuhrB  v.  Eimer,  80  N.  Y.  171,  177,  178;  Hall  v.  Hall, 
81  id.  131,  \Z1\'Storm%  v.  Bo8twick,  40  Hun,  35 ;  Goodrich 
V.  RusseU,  42  N".  Y.  177.  The  respondent  herein  having 
had  her  dower  is  estopped  in  equity  to  claim  under  the  statute 
of  distributions,  as  personal  property,  what  has  already  been 
deemed  real  estate  for  the  purpose  of  admeasuring  her 
dower,  so  long  as  there  are  heirs  to  take  the  land.  (4  Kent, 
35,  and  note  a ;  Stuart's  View  of  Society,  29,  30,  223-227 ; 
Story's  Eq.  Jur.  §  629 ;  5  Stat.  S.  0.  163 ;  Evans  v.  Pierson, 
9  Rich.  L.  [S.  C]  9 ;  Avant  v.  Rchinson,  2  McMullan  [S.  C] 
215 ;  2  R.  S.  [6th  ed.]  1121,  §  3 ;  4  Kent,  58.)  The  doctrine  of 
absolute  equitable  conversion,  when  applied,  reaches  the  dower 
right  of  the  widow,  which  is  a  mere  chattel  interest  or  chose  in 
action.  (Cameron  on  Dower,  321-324 ;  Coster  v.  Clarke^  3 
Edw.  Ch.  438 ;  4  Kent  Com.  50.)  The  fact  that  respondent  has 
had  her  dower  admeasured  and  assigned  to  her  from  the  realty, 
itself  is  a  solemn  admission  on  her  part  that  there  has  been 
no  conversion  of  the  realty  as  to  her.  {Chatriberlain  v. 
Chamherlain,  43  N.  Y.  445 ;  Vincent  v.  Newhouse  83  id. 
505 ;  Chamberlain  v.  TayUrr,  105  id.  194,  195 ;  Wilder  v. 
Ranney,  95  id.  7,  12.) 

Edward  S.  Peck  for  respondent.  There  was  an  out  and 
out  conversion  by  the  will  of  the  testator's  real  estate  into 
personalty.  (2  Redf .  on  Wills,  140,  §§  7,  8,  13 ;  Leigh  & 
Dal.  on  Eq.  Conversion,  128,  133;  Eane  v.  Gat,  24  Wend. 
659  ;  Johns(m  v.  Bemiett,  39  Barb.  237-251 ;  Stagg  v.  Jack- 
son,  1  K  Y.  206,  212;  Hatch  ^.Bassett,  52  id.  359,  361 ; 
MoncriefY.  Ross,  50  id.  431,  436;  Lent  v.  Howard,  89  id. 
169-177.)  The  conversion  being  "  out  and  out "  the  widow  will 
be  entitled  to  her  distributive  share  of  the  lapsed  legacies. 
{Edsall  V.  Waterhiry,  2  Redf.  48 ;  Sink  v.  Sink,  63  How.  Pr. 
400 ;  Lefeore  v.  Lefevre,  59  N.  Y.  434,  447 ;  Redf.  on  Sur. 
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Pr.  [2d  ed.]  595 ;  JJatch  v.  Basaett,  52  N.  Y.  362 ;  Xerr  y. 
Dougherty,  79  id.  327,  349.)  All  the  testator's  estate  after 
deducting  the  dower  having  been  converted  into  personal  prop- 
erty all  lapsed  legacies  will  be  subject  to  distribution  under 
the  statute.  (Redf.  on  Sur.  Pr.  [2d  ed.]  574;  id.  [3d.  ed.] 
589;  "Willard's  Eq.  [Potter's  ed.]  512;  1  Roper  on  Legacies, 
484,  485;  Vernon  v.  Vernon,  53  K  Y.  351,  362;  JEdsall  v. 
Waterlury,  2  Redf.  48 ;  Sink  v.  Sink,  53  How.  Pr.  400 ; 
Leigh  &  Dal.  on  Eq.  Conversion,  128-133;  Meggison  on 
Assets  in  Eq.  205  ;  Kearney  v.  Missionary  Society,  10  Abb. 
N.  C.  278,  •  279 ;  Meakings  v.  Cromwell,  5  N.  Y.  136,  143  ; 
3  R  S.  [6th  ed.]  58,  §  6 ;  2  id.  1096 ;  Gerard  on  Titles  to  Real 
Estate,  92;  In  re  Hodges,  N.  Y.  L.  J.,  April  14,  188S.) 
Inasmuch  as  all  the  legacies  lapse,  except  that  to  Mark  Lego, 
after  the  payment  of  his  share,  the  widow  will  take  that  share 
given  to  her  by  the  statute  of  distributions,  which  gives  her 
one-half  of  the  remainder  and  $2,000  besides.  (3  R.  S. 
[6th  ed.]  104,  §  90,  sub.  3 ;  Redf.  on  Sur.  Pr.  [2d  ed.]  694 ; 
Doughty  V.  StiUweU,  1  Bradf.  300.)  The  will  directs  a  posi- 
.  tive  and  unconditional  conversion  of  the  real  estate  into 
personal  property,  and  the  conversion  is  held  to  take  place  at 
the  time  of  the  testator's  death.  The  testator's  whole  estate 
would,  therefore,  be  considered  as  personal  from  the  time 
of  his  death.  {Chamberlain  v.  Charnherlain,  43  K".  Y.  432; 
Lent  V.  Howard,  89  id.  169  ;  Horton  v.  McCoy,  47  id.  25,  26.) 
As  the  testator  directed  all  his  property  to  be  converted  into 
money  his  widow  will  be  entitled,  first,  to  her  dower,  which 
was  her's  absolutely,  and  could  not  be -taken  away  by  the 
testator,  and  which  really  formed  no  part  of  his  estate. 
{Konvalinka  v.  Schlegd,  104  N.  Y.  125 ;  Wood  v.  Wood, 
5  Paige,  601 ;  In  veFrazer,  92  N.  Y.  250 ;  Havens  v.  Havens, 
1  Sandf.  Ch.  331 ;  Addt  v.  Adsit,  2  Johns.  Ch.  448  ;  Church 
V.  Bued,  2  Denio,  430 ;  Lexois  v.  Smith,  9  N.  Y.  502 ;  Sand- 
ford  V.  Jackson,  10  Paige  Ch.  266 ;  Fuller  v.  Tales,  8  id. 
325.)  The  direction  to  sell  was  a  valid  trust  or  a  valid  power 
in  trust.  (2  R.  S.  [6th  ed.]  1109,  §  69;  id.  1116,  §  122; 
Manice  v.  Manice,  43  N.  Y.  364 ;  Meakings  v.  Cromwell^ 
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5  N.  Y.  136,  143;  Van  Beuren  v.  Dashy  30  id.  393,  414.) 
To  render  a  subsequent  provision  in  a  will  repugnant  to  a 
previous  one  the  last  provision  must  be  exitirely  incompatible 
with  the  first  The  last  provision  must  be  such  that  if  effect 
be  given  to  it  the  former  must  entirely  fail.  {Sweet  v.  Chase, 
2  N.  T.  73-79 ;  Taggart  v.  Murray,  53  id.  233,  236.) 

Danfobth,  J.  The  important  question  is  whether  the  direc- 
tion for  conversion  is,  by  the  terms  of  the  will,  absolute  and 
imperative,  so  as  to  be  complete  to  all  intents  and  purposes, 
or  whether  the  conversion  directed  is  for  the  purposes  of  the  * 
will  only.  If  the  latter,  then  if  those  purposes  fail,  or  do 
not  exhaust  the  proceeds,  the  property  unapplied,  whether 
the  estate  has  been  actually  sold  or  not,  will  devolve 
according  to  its  oidginal  character.  {Gourley  v.  Campbell, 
66  N.  Y.  169.)  Here  the  controversy  is  between  Maria  Lin- 
den, the  widow  respondent,  and  the  residuary  legatees,  and, 
according  to  the  construction  given,  the  first  gains  and  the 
other  class  loses,  "Was  there  a  conversion  so  far  as  the  widow 
was  concerned  ?  The  residuary  legatees  are  the  next  of  kin 
and  heirs-at-law  of  the  testator,  and  he  directed  the  proceeds 
of  the  sale  of  his  real  estate  to  be  given  to  them,  and  as  non- 
resident aliens  the  doctrine  of  conversion  would,  if  necessary, 
apply  in  their  favor.  (Lewin  on  Trusts  [7th  ed.]  812.)  He 
may  be  deemed  to  have  known  it  and  framed  his  will  for 
their  benefit.  This  was  the  view  of  the  Geneml  Term.  That 
court  regarded  it  as  clear  that  "  the  testator  intended  that  his 
estate  should  be  converted  into  personalty  in  order  that  his 
alien  brother  and  sister  might  take."  It  was,  in  fact,  unneces- 
sary to  accomplish  that  object;  as  to  all  others  except  the 
state  they  could  take  and  hold  as  heirs  or  devisees.  (Chap. 
38,  Laws  of  1875.)  There  is  however,  nothing  to  indicate 
that  his  pui-pose  was  to  give  the  widow  more  than  the  law 
entitled  her  to  demand. 

It  is  plain  he  wished  her  to  get  no  part  of  his  estate,  and, 
indeed,  cut  her  off  with  $  1 ,  and  directed  his  executors  to  devote, 
if  necessary,  the  rest  of  his  property  to  resisting  any  attempt 
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she  might  make  to  get  more.  Of  course,  if  his  language 
requires  an  out  and  out  convereion,  this  exclusion  of  the  widow 
is  of  no  moment,  but  it  is  of  some  aid  in  getting  at  liis  intent. 
We  are  of  opinion  that  as,  to  the  widow,  there  wasnoconver-* 
sion  of  the  realty,  and  that  her  rights  are  not  increased  by  the 
provisions  of  the  will  in  that  respect.  She  is  entitled  to  her 
dower  in  the  real  estate  of  which  the  testator  died  seized,  and 
if  he  died  intestate  as  to  any  portion  of  his  personal  estate, 
she  is  entitled  to  a  distributive  share  of  that  portion.  {Lefevre 
V.  Lefevre^  59  X.  Y.  434.)  She  neither  gains  nor  loses  through 
the  provisions  of  the  will.  Her  rights  are  independent  of 
them.  The  testator  devised  his  real  estate  to  his  half  brother 
and  half  sister.  The  will  contains  no  words  from  which  an 
intimation  can  be  gathered  that  he  intended  to  impress  a  new 
character  on  that  estate,  or  that  either  the  power  of  sale  or  its 
exercise  sliould  change  the  direction  of  this  bounty,  or  alter 
the  essential  nature  of  the  property  so  characterized.  Xo 
wish  of  the  testator  is  expressed  which  requires  a  sale  except 
for  some  purpose  of  the  will  itself.  If  not  required  for  that 
purpose  a  conversion  will  not  be  presumed.  {Chamherlain  v. 
Taylor,  105  IST.  Y.  185.)  If  Linden  had  left  no  will,  the 
widow's  rights  in  the  real  estate  would  have  been  limited  by 
her  dower  interest ;  and  there  is  nothing  in  that  instniment  or 
the  circumstances  of  the  case  which  can  increase  her  share. 
If  a  sale  is  necessary,  the  residue  of  the  proceeds  of  the  land 
will  belong  to  the  heirs.  If  unnecessary  for  any  purpose 
directed  by  the  M-ill,  they  are  entitled  to  it  in  its  present  form, 
and  a  sale  against  their  objection  should  not  bo  decreed. 
They  have  a  right  to  that,  and  "  the  notional  conversion  "  will 
subsist  only  until  the  cestui  que  trust,  who  is  competent  to 
elect,  intimates  his  intention  to  take  the  property  in  its  original 
character.     {SeeUy  v.  Jago,  1  P.  Wms.  389.) 

The  appeal  must  prevail  and  the  judgment  of  the  General 
and  Special  Tenns  be  reversed  and  new  trial  granted,  with 
costs  to  all  parties,  to  be  paid  out  of  the  fund. 

We  are  furnished  with  a  record  showing  a  separate  appeal 
by  Martha  Lythgoe  from  the  same  judgment,  but  difiering  in 
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no  other  respect  from  tlie  case  just  considered,  and  to  which, 
as  one  of  several  appellants,  she  was  a  pai*tj. 

Her  appeal  should  be  dismissed  as  unnecessary,  without 
costs  to  either  party. 

All  concur,  except  Eabl,  J.,  not  voting. 

Ordered  accordingly. 


Louis  Lbsebman,  as  Sole  Acting  Executor,  etc.,  Respondent  v, 
Isaac  Bebnheimeb  et  al.,  Appellants. 

Where  under  and  by  the  terms  of  a  copartnership  agreement  each  partner 
contributes  an  equal  portion  of  the  capital  and  is  to  share  equally  in  the 
profits  and  losses,  after  dissolution,  an  account  taken  and  a  settlement 
of  debts  and  liabilities,  a  partner  who  has  advanced  moneys  to  the  firm  is 
entitled  to  be  repaid  the  sum  advanced  out  of  the  remaining  assets  before 
distribution  is  made. 

In  case  a  partner  has  overdrawn,  his  share  of  the  residue  will  be  diminished 
by  the  amount  of  the  over-draft,  and  in  case  this  exceeds  the  share  coming 
to  him,  he  is  liable  to  the  other  partners  for  the  excess. 

In  an  action  for  an  accounting  between  partners,  it  appeared  that  no  time 
was  fixed  by  the  articles  of  copartnership  for  its  continuance  An- 
account  of  stock  was  taken  and'  balance*  struck  as  of  December  81,  1878, 
with  the  understanding  between  the  partners  that  the  partnership  was  to 
be  dissolved  and  the  business  wound  up;  it  was  not,  however,  formally 
dissolved  until  March  18,  1874,  when  an  agreement  of  dissolution  was 
entered  into  between  them,  by  which  defendant  B.  was  given  and  took 
charge  of  the  assets,  with  authority  to  collect  and  dispose  of  the  same 
and  to  pay  the  firm  debts,  and  he  alone  was  authorized  to  sign  in  liquida- 
tion. Prior  to  December  81,  1878,  $8,000  had  been  paid  out  of  the 
copartnership  funds  on  account  of  defendant  G.,  but  had  not  been 
charged  in  account.  This  sum  was  on  that  day,  without  the  knowledge 
or  consent  of  plaintiff,  charged  to  the  account  of  G.  and  then  was  credited- 
to  that  account  and  charged  to  profit  and  loss,  thus  leaving  an  appa- 
rent balance  of  capital  due  to  G. ;  this  he  thereafter,  but  before  the  final 
dissolution,  drew  out.  In  the  accounting  the  referee  charged  this  sum 
to  B.  as  the  liquidating  partner.  Bdd,  error;  that  until  March  18,  1874, 
when  the  diasolution  agreement  was  executed  and  B.  took  exclusive 
charge,  he  had  no  mofe  authority  or  control  than  the  other  partners,  and 
so  could  not  be  ttiade  responsible  for  the  acts  of  G. 
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Also,  Tieldt  that  in  adjusting  the  capital  accounts  between  the  parties  it 
was  proper  to  allow  interest  upon  the  balances  standing  to  their  credit 
down  to  March  13,  1874. 

An  action  was  commenced  against  the  copartners  in  December,  1873,  for  an 
alleged  infringement  of  a  patent  by  the  firm,  and  counsel  were  employed 
by  it  to  defend.  The  action  was  continued  until  October,  1876,  when  it 
was  compromised  and  release  given  by  the  plaintiff  therein.  B.  paid  the 
expenses  and  disbursements  in  the  defense  of  the  action  after  the  dissolu- 
tion. It  appeared  that  after  L.  had  concluded  to  withdraw  from  the  business, 
B.  G.  and  one  S.  decided  to  organize  a  corporation  to  continue  it  On  March 
18, 1874,  B.,  as  liquidating  partner,  leased  to  S.  the  property  and  works  of 
the  firm  with  an  option  to  purchase  contained  in  the  lease.  This  was  with 
the  knowledge  and  approval  of  L.,  but  it  did  not  appear  that  he  knew 
of  the  intent  to  form  a  corporation  or  that  his  copartners  were  to  be 
members.  The  corporation  was  organized  and  B.  transferred  to  it  the 
bulk  of  the  stock  of  the  firm,  and  8.,  in  exercise  of  the  option,  purchased 
the  leased  property  for  the  benefit  of  the  corporation.  These  transactions 
were  set  up  in  the  pleadings,  upon  the  accounting  the  sums  paid 
for  these  transfers  were  stated  and  the  adjustment  was  made  on  the 
basis  of  the  prices  received,  without  objection  on  the  part  of  j)laintiflf » 
who  then  had  full  knowledge  of  all  the  facts.  The  referee  found  that 
the  said  release  and  settlement  of  the  suit  pending  was  brought  about  in 
part  by  the  agreement  of  B.  and  G.  not  to  carry  on  the  business  and  the 
transfer  of  the  stock  in  trade  of  the  corporation  to  another  corporation  for 
a  sum  paid  to  B.  and  G.,  and  for  this  reason  the  referee  refused  to  allow 
B.  for  such  expenses  and  disbursements.  Held,  error;  that  while  plaintiff, 
on  learning  the  fact  that  his  former  copartners  were  benefited  by  and 
interested  as  purchasers  in  the  sales,  might  have  rejected  the  adjustment 
of  accounts  on  the  basis  of  the  price  received,  and  either  have  sliared 
in  the  profits,  if  any  made  by  them,  or  repudiating  the  sales,  have  lield 
the  liquidating  partner  liable  for  the  value  of  the  property;  having,  after 
full  notice,  concluded  to  treat  the  sales  as  valid,  this  was  a  nttification 
thereof,  and  defendants  were  not  required  to  answer  concerning  the  dis- 
position of  the  property,  and  their  failure  to  do  so  was  no  reason  for 
disallowing  the  expenses ;  that  all  he  was  entitled  to  was  to  have  disallowed 
any  portion  of  the  expenses  which  were  made  for  the  exclusive  benefit 
of  the  new  corporation.  ^ 

B.  also  paid  G.  for  services  rendered  by  him  in  said  suit  after  the  dissolu> 
tion.    Held,  that  he  was  entitled  to  be  allowed  therefor. 

(Argued  January  21,  1889;  decided  March  5, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24:,  1887,  wliich  affirmed  a  judgment  entered  upon 
the  report  of  a  referee. 
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This  action  was  commenced  May  20, 1875,  by  Simon  Leser- 
man against  Isaac  Bemlieimer  and  .Jacob  Goldsmith  for  the 
settlement  of  accounts  Rowing  out  of  partnership  business 
theretofore  carried  on  by  plaintiff  and  defendants  under  the 
name  of  "  Oleophene  Oil  Company." 

During  the  pendency  of  the  action  the  plaintiff  died,  and  it 
was  continued  in  the  name  of  his  executrix,  Julia  Leserman, 
and  she  dying  it  was  revived  and  continued  in  the  name  of 
Louis  Leserman,  sole  acting  executor  of  Simon,  the  original 
plaintiff.  Both  defendants  appeared,  and  the  issues  made  by 
their  answers  were  tried  before  a  referee,  upon  whose  report 
judgment  was  rendered  in  favor  of  the  plaintiff  against  Beni- 
heimerfor  $47,183.91,  and  in  favor  of  the  plaintiff  against 
Goldsmith  for  $12,491.17,  and  in  favor  of  Bernheimer  against 
Goldsmith  for  $41,322.02. 

Further  facts  appear  in  the  opinion. 

William  G.  Choate  for  appellants.  While  loans  by  copart- 
ners to  the  firm  are  not  to  be  paid  out  of  the  assets  till  all  cred- 
itors of  the  firm  are  fully  discharged,  yet  when  that  has  been 
done,  such  loans  should  next  be  liquidated  out  of  any  remain- 
ing assets  before  there  is  anything  to  divide.  {Frlgei'is  v. 
Crottes,  20  La.  Ann.  351 ;  Legar  v.  Peacock,  109  111.  102 ; 
IfoweU  V.  Nowell,  L.  E.,  7  Eq.  Gas.  528 ;  ^yood  v.  Scoles^ 
L.  R.,  1  Ch.  App.  369, 377.)  If  a  partner  draws  on  his  capital, 
then  he,  in  theory  of  law,  at  once  makes  good  that  withdrawal 
by  a  repayment  to  the  firm.  Until  such  partner  makes  good 
that  withdrawal  by  such  repayment,  capital  account  has  a 
claim  against  that  partner  for  the  amount  of  that  witlidrawal, 
and  capital  account  should  be  credited  with  that  claim  against 
that  partner.  {Schvltz  v.  Anderson,  13  J.  &  S.  489.)  It  was 
error  not  to  allow  interest  on  the  balances  standing  to  the  credit 
of  the  partners,  Bernheimer  and  Leserman,  in  determining  the 
amount  which  should  be  paid  to  Bernheimer  out  of  the  remain- 
ing assets,  on  account  of  his  greater  interest  in  the  assets,  in 
order  to  equalize  their  capital  accounts  before  dividing  between 
them  any  surplus.  Interest  should,  at  any  rate,  have  been ' 
SicKELs— Vol.  LXVIIL    .6 
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allowed  down  to  March  13,  1874,  the  date  of  dissolution. 
{Johnson  v.  Hartshorn.  53  N.  Y.  177.) 

Robert  S.  Cheen  for  respondent.  If  any  partner  has 
made  advances  to  the  firm  and  others  have  received  advances 
from  it,  these  do  not  constitute  debts  strictly  operating  until 
the  concern  is  wound  up,  but  are  only  items  in  the  account 
between  the  partners.  (Story  on  Partnership,  348  a ;  Richard- 
son V.  Bh.  of  Eng.^  4  M,  &  C.  165,  172 ;  Buckingham  v. 
Ludlum^  2  Stew.  345.)  When  an  account  is  to  be  taken  each 
partner  is  entitled  to  be  allowed  against  the  other  everything 
he  has  advanced,  or  brought  in  as  a  partnership  transaction, 
and  to  charge  his  copartner  in  that  account  what  he  has  not 
brought  in,  and  with  what  he  has  taken  out  beyond  the  pro- 
portion to  which  he  was  entitled ;  and  nothing  is  to  be  con- 
sidered as  his  share  but  his  proportion  of  the  residue  in  the 
balance  of  the  account.  ( West  v.  Skip^  1  Ves.  Sr.  242 ; 
Price  V.  Jackson^  6  Mass.  243 ;  Butler  v.  Bullard^  11  J.  &  S. 
191 ;  Neudecker  v.  KoKUb&rg^  3  Daly,  407 ;  McCall  v. 
Moschcowitz^  10  Civ.  Pro.  Eep.  [Browne]  107,  140 ;  Jones 
V.  Butler^  23  Hun,  371.)  The  rule  as  to  the  interest  adopted 
by  the  referee  was  more  favorable  to  the  appellant  than  he 
was  entitled  to,  and  if  there  is  any  error,  it  is  in  appellant's 
favor.  {Johnson  v.  Hartshome^  52  N.  Y.  173,  177 ;  Watney 
V.  Wills,  L.  R,  Ch.  App.  250 ;  1  McCord,  213;  Stougkton  v. 
Lynch,  2  Johns.  Ch.  219 ;  Doughty  v.  Van  Nostrand,  Hoff. 
Ch.  68 ;  Andrews  v.  Andrews,  3  Bradf.  100 ;  Buckingham 
V.  Ludlum,  2  Stew.  351 ;  Washburn  v.  Goodman,  17  Pick. 
519;  Dexter  v.  Arnold,  3  Mass.  284;  Burdised  v.  Lough- 
borough,  L.  K.,  8  Ch.  1 ;  Ilonore  v.  Colmeswil^  7  Dana,  199, 
201.)  No  allowance  for  extra  services  is  to  be  made  without 
express  stipulation  between  the  partners.  {Franklin  v. 
Robinson,  1  Johns.  Ch.  159,  165;  Bradford  v.  Kimberly, 
3  id.  431,  434 ;  Caldwell  v.  Leiber,  7  Paige,  483  ;  Lyon  v. 
Snyder,  61  Barb.  172 ;  Johnson  v.  Hartshorns,  52  N.  Y. 
173.)  A  liquidating  partner  has  no  other  or  greater  power 
than  he  has  as  a  partner ;  the  only  peculiarity  is  that  the 
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Others  have  agreed  not  to  exercise  their  rights  of  acting. 
(Parsons  on  Part.  388 ;  JV^at.  £k.  v.  Norton,  1  Hill,  572.)  The 
payment  by  Bemheimer  of  $86,000  to  himself  reUeved  the 
firm  from  paying  interest  thereon.  (Johnson  v.  Hartshome, 
52  N.  Y.  177;  Watn&y  v.  Wills,  L.  K,*2  Ch.  App.  250.) 

Danforth,  J.  The  capital  of  the  firm  was  $225,000,  to 
which  each  partner  contributed  $75,000,  under  an  agreement 
that  each  partner  should  share  the  profits  and  bear  the  losses 
equally  with  the  others,  viz.,  one-third  each.  No  time  was  fixed 
for  its  continuance,  and  November  25,  1873,  Leserman  elected 
to  have  the  business  wound  up,  and  by  notice  to  his  partners 
required  that  an  account  should  be  taken  for  that  purpose.  This 
was  done.  An  account  of  stock  was  taken  and  balance  struck  as 
of  the  thirty-first  day  of  December  of  that  year,  at  which 
time,  the  referee  finds,  "  it  was  distinctly  known  and  under- 
stood by  all  the  parties  that  the  partnership  was  to  be  dis- 
solved and  wound  up  in  pursuance  of  the  notice  already  given 
by  Leserman/'  It  was  not,  however,  formally  dissolved  until 
March  13,  1874,  when  the  following  agreement  was  executed 
by  the  several  parties,  viz. : 

"Agreement  made  and  entered  into  this  13th  day  of  March, 
1874,  by  and  between  Isaac  Bemheimer,  party  of  the  first 
part,  Jacob  Goldsmith,  party  of  the  second  part,  and  Simon 
Leserman,  party  of  the  third  part,  witnesseth  : 

^^First.  That  it  is  hereby  mutually  agreed  that  the  copart- 
nership heretofore  existing  between  all  of  the  parties  hereto 
under  the  name  and  style  of  the  "  Oleophene  Oil  Co."  shall 
be  and  the  same  is  hereby  wholly  dissolved. 

"•^Second.  That  the  said  Isaac  Bemheimer  only  shall  have 
the  power  and  the  authority,  and  the  same  is  hereby  accorded 
and  granted  unto  him,  of  taking  charge  of  all  the  assets 
of  the  said  copartnership,  to  collect  and  dispose  of  the  same 
to  the  best  advantage,  to  compromise  and  settle  claims  of  the 
firm  and  to  pay  and  meet  all  the  obligations  and  debts  of  said 
copartnership  out  of  the  said  assets,  and  is  alone  authorized  to 
sign  in  liquidation. 
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"In  witness  whereof,  the  parties  to  these  presents  have 
hereto  set  their  hands  and  affixed  their  seals  the  day  and  the 
year  first  above  written. 

."ISAAC  BERNHEIMER  [l.  s.] 
"JACOB  GOLDSMITH,  [l.  s.] 
"SIMON  LESERMAN.       [l.  s.] 

"  Sealed  and  delivered  in  the  presence  of 

"Wm.  J.  Trimble." 

It  was  found  that  Leserman  had  drawn  out  of  his  original 
capital  $10,499.67;  that  Bernheimer's  had  increased  $56,621.39 ; 
while  Goldsmith  had  drawn  out  the  whole  of  his  and  also  owed 
the  firm  $897.99.  After  paying  all  the  liabilities  of  the  firm 
tliere  remained,  according  to  the  report,  $128,920  in  the  hands 
of  the  hquidating  partner.  This  sum  is  carried  to  the  capital 
account,  and  whether  its  disposition  by  the  referee  is  connect, 
presents  the  first  important  inquiry.  The  interest  of  each 
partner  in  the  partnership  property  is  his  share  in  the  surplus 
after  the  partnership  accounts  are  settled  and  all  just  claims 
satisfied.  In  this  case,  by  the  terms  of  the  partnership,  the 
partners  were  to  contributei  equally  and  divide  profits  and 
share  losses  equally  from  the  beginning  of  the  partnership  to 
its  dissolution.  There  is  no  evidence  which  requires  or  would 
permit  any  finding  that  this  arrangement  had  been  changed, 
nor  are  we  referred  to  such  finding.  It  would  seem  to  follow 
that  the  division  of  profits  and  charge  of  losses  should  be  in 
the  proportion  of  one-third  of  each  to  each  partner.  To  carry 
out  that  mode  of  adjustment  as  tlie  one  provided  by  the  agree- 
ment of  the  parties,  the  advances  made  by  either  partner 
beyond  the  capital  called  for  by  that  agreement  should  be 
treated  as  a  debt  due  from  the  firm  and  paid  out  of  the  surplus 
before  any  division  is  made  upon  the  partnership  capital. 

If  that  advance  was  not  in  strictness  to  be  regarded  as  a 
debt  during  the  existence  of  the  firm,  nor  until  the  debts  of 
the  firm  to  third  persons  were  satisfied,  it  came  into  that  rela- 
tion the  moment  those  debts  were  paid,  and  the  concern,  as 
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regards  its  business  and  its  outside  obligations,  wound  up. 
Tliis  is  an  equitable  disposition  of  the  matter,  for  otlienvdse 
the  larger  the  advance  made  for  the  firm  the  greater  would  be 
the  share  of  losses,  or  if  profits,  the  greater  the  share  of  profits 
accruing  to  the  partner  making  the  advance,  in  either  case 
a  result  entirely  opposed  to  the  actual  agreement  of  the  parties, 
which  'exacted  equality  in  both  respects.  Nor  is  the  rule 
opposed  to  the  authorities  cited  by  the  respondent. 

Story,  in  speaking  of  the  rights  of  partners  says  (Partner- 
ship, 348-348  a) :  "  In  taking  the  account  between  them  upon 
an  ordinary  dissolution,  each  becomes  chargeable  with  all  the 
debts  and  claims  which  he  owes  to  the  partnership,  and  if  any 
partner  has  made  advances  to  the  firm,  and  others  have 
received  advances  from  it,  these  do  not  constitute  debts  until 
the  concern  is  wound  up,"  and  IHchardson  v.  Bank  of  Eng- 
land (4  Myl.  &  Cr.  165),  is  to  the  same  effect.  That  was  a 
suit  by  the  representatives  of  one  partner,  deceased,  to  have  a 
general  account  taken  of  all  the  partnership  dealings  and  trans- 
actions and  to  have  its  affairs  finally  wound  up  and  closed. 
The  situation  of  the  various  partners  as  to  advances  and  over- 
drafts was  much  like  the  relative  position  of  the  partners  in 
the  case  before  us.  One  of  the  defendant's  copartners  had 
overdrawn,  and  upon  motion  that  he  be  required  to  pay  back 
the  sum  in  question  it  was  denied,  upon  the  ground  that  until 
the  accounts  of  the  firm  had  been  settled  and  the  joint  debts 
paid  what  may  have  been  advanced  by  one  partner  or  received 
by  another  can  only  constitute  items  in  the  account.  From 
both  authorities  it  is  clear  that,  after  the  amount  of  profit  and 
I068  had  been  ascertained,  the  partner  advancing  might  have 
his  remedy,  and  the  party  who  had  overdrawn  be  subject  to 
liability.  Before  dissolution  and  an  accounting,  the  one  who 
had  advanced  money  could  not  compel  payment  by  suit  against 
the  firm,  for  he  was  one  of  the  firm  wid  so  one  of  the  parties 
owing  the  money.  After  dissolution,  and  before  account 
taken  and  payment  of  debts  due  to  others,  he  could  not 
enforce  payment,  for  the  dissolution  worked  no  change  in  his 
position.    But  after  these  events  happened  he  became  entitled 
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to  be  paid  the  sum  advanced  before  the  moneys  contributed 
to  the  firm  were  returned  to  the  contributors. 

Bernheimer  was  a  contributor  to  capital ;  he  was  also  in 
advance  of  that  contribution,  and  the  sum  advanced  must  be 
repaid  before  the  surplus  can  be  ascertained ;  and  from  that 
surplus  alone  can  there  be  distribution  —  then  to  each  partner 
equally ;  and,  if  a  loss  is  incurred,  its  ratio  must  be  ascertained 
as  originally  agreed  by  the  parties.  The  learned  referee  has 
not  dealt  with  the  appellant  Bernheimer  in  accordance  with 
these  rules.  He  gives  him  one-third  only  of  the  surplus  by 
reason  of  his  original  capital,  and  in  accordance  with  the  same 
theory  the  learned  referee  gives  one  other  third  of  the  surplus 
to  Leserman,  and  the  remaining  third  to  Goldsmith.  This 
method  would  be  well  enough  if  the  surplus  were  sufficient  to 
pay  all.  But  it  is  not,  and,  moreover,  the  advance  made  by 
Bernheimer  is  left  entirely  unpaid.  To  cover  it,  therefore, 
the  sum  advanced  is  divided  into  three  parts,  and  Bernheimer 
is  given  a  judgment  against  Leserman  for  $18,873.72,  or  one- 
third  ;  a  judgment  against  Goldsmitli  for  a  like  amount,  or 
one-third,  leaving  him  to  bear  a  certain  loss  as  to  the  remain- 
ing one-third,  and  imposing  on  him  the  risks  of  collection  as 
against  Goldsmith.  "We  think  this  result  is  inequitable  and 
not  required  by  any  rule  or  principle  of  law. 

The  sum  advanced  by  Bernheimer  over  his  $75,000  should 
be  first  paid  from  the  partnership  surplus,  and  the  residue 
divided  among  the  partners  according  to  the  partnership  agree- 
ment. Of  course.  Goldsmith,  having  drawn  out  his  whole 
capital,  could  be  entitled  to  no  part  of  the  surplus,  and  Leser- 
man's  share  would  be  diminished  by  reason  of  the  sum  already 
drawn  by  him.  The  losses  entailed  upon  the  firm  by  reason 
of  Goldsmith's  overdrafts  of  capital  or  otherwise,  must,  of 
course,  be  borne  equally. 

Second,  We  are  also  of  the  opinion  that  the  learned  ref- 
eree erred  in  charging  upon  Bernheimer,  as  liquidating  part- 
ner, the  amounts  credited  to  Goldsmith  between  the  first  of 
January  and  the  18th  of  March,  1874.  The  latter  date  was 
the  day  when,  by  deliberate  and  formal  act  in  writing,  the 
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dissolution  "was  agreed  upon  and  made  effective.  The  letters 
of  Leserman  and  the  negotiations  of  the  parties  concerning 
it  were  before  that  inconclusive.  It  was,  then,  only  that 
Bemheimer  was  empowered  to  act  as  liquidating  partner, 
and  at  that  time  he  "  took  exclusive  charge  "  in  that  capacity, 
and  continued  as  such  in  possession  and  control  of  the  effects 
of  the  firm.  Before  that  event  occurred  he  had  no  other 
authority  than  that  of  one  of  three  copartners,  and  it  did  not 
exceed  that  of  Goldsmith,  for  whose  acts  he  is  now  made 
responsible.  Each  partner  was  equally  competent.  Con- 
cerning it,  the  finding  of  the  referee  is :  "  That  on  the  thirty- 
first  day  of  December,  1873,  without  consultation  with  the 
plaintiff,  Simon  Leserman,  and  without  advising  him  thereof, 
but  after  consultation  with  Jacob  Goldsmith,  an  item  of 
$3,000,  which  amount  had  been  paid  out  of  the  moneys 
of  the  copartnership  in  May,  18f)9,  on  account  of  said  Jacob 
Goldsmith,  and  had  since  that  time  been  carried  as  a  cash 
item  on  a  loose  slip  of  paper  as  chargeable  to  Jacob  Gold- 
smith, was  by  direction  of  Isaac  Bemheimer  charged  to  the 
account  of  Jacob  Goldsmith,  and  then  by  the  direction  of 
Bemheimer  and  Goldsmith  was  credited  to  Goldsmith's 
account  and  charged  to  profit  and  loss.  That  by  this  credit 
of  $3,000  to  Jacob  Goldsmith  so  made  a  balance  in  favor 
of  Goldsmith  on  capital  account  was  forced,  amounting  to 
$2,102.01,  and  without  such  credit  he  would  appear  on 
December  81,  1883,  as  debtor  on  his  capital  account  to  the 
amount  of  $897.99.  That  all  this  was  done  without  the 
approval,  consent  or  knowledge  of  said  Simon  Leserman,  and 
against  the  balance  so  found  payments  have  been  made." 

It  is,  however,  apparent  that  the  thing  complained  of  was 
only  the  final  and  natural  act  of  a  series  which  originated  in 
1869,  when  confessedly  each  partner  had  equal  authority,  and 
of  which  act  each  partner,  by  virtue  of  his  relation  to  the 
others,  must  be  charged  with  knowledge.  But  the  objection 
to  the  item  and  the  finding  of  the  referee  stand  upon  the 
assumption  that  the  firm  was,  in  fact,  dissolved  when  the  item 
of  $3,000  went  upon  the  books  and  credit  was  given  to  Gold- 
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smith  on  account  of  it.  That  assumption,  we  think,  was 
erroneous.  He  was  still  a  member  of  the  firm  and,  as  such, 
competent  to  draw  the  check  on  which  the  money  was  paid. 

Third.  AVe  are  of  opinion  that,  in  adjusting  the  capital 
accounts  between  the  partners,  interest  should  have  been 
allowed  upon  the  balances  standing  to  their  credit  down  to  the 
13th  of  March,  1874,  which  we  are  constrained  to  find  was 
the  time  of  actual  dissolution  of  the  firm. 

Fourth.  The  remaining  questions  relate  to  the  disallowance 
of  expenses  growing  out  of  an  action  in  favor  of  '*  The 
Combined  Patent  Can  Company,"  and  payment  made  to 
Goldsmith  for  services  in  defense  of  that  action.  The  defense 
was  commenced  on  the  11th  of  December,  1873,  by  the 
employment  by  the  firm  of  counsel,  and  it  continued,  as  the 
referee  finds,  until  October,  1876,  when  the  cause  of  action 
was  settled  by  compromise,  although  it  appears  that  counsel 
in  the  case  were  dispensed  with  and  discontinuance  of  the 
suit  directed  as  early  as  June  10,  1875.  (1.)  As  to  the 
expenses :  The  suit  was  in  equity  in  the  Circuit  Court  of 
the  United  States,  and  the  bill  of  complaint  charged  that 
Bernlieimer,  Leserman  and  Goldsmith  were  copartners,  and  as 
such  transacted  business  under  the  firm  name  of  "The 
Oleophene  Oil  Company,"  and  in  the  coui-se  of  that  business 
infringed  certain  patents  owned  or  controlled  by  the  plaintiffs 
therein.  An  injunction  was  asked  for,  and  damages.  The 
evidence  shows  that  tlie  case  was  of  importance,  and  the 
counsel  employed  therein  testified  to  its  gravity.  As  to  that 
and  the  apprehended  results,  no  question  is  made.  On  the 
6th  of  October,  1876,  "  The  Oleophene  Oil  Company,"  a 
corporation  which  by  purchase  had  succeeded  the  firm,  turned 
over  or  sold  its  works  to  "  The  Combined  Patents  Can  Com- 
pany," and  the  latter  executed  a  paper  reciting  that  "  in  con- 
sideration of  the  payment  to  it  of  one  dollar  by  said  Isaac 
Bemheimer,  Jacob  Goldsmith  and  Simon  Lesennan,  the 
receipt  of  which  '  was  acknowledged,'  and  for  other  good 
and  valuable  considerations,"  we  do  hereby  release  and  forever 
discharge  the  said  Isaac  Bemheimer,  Jacob  Goldsmith  and 
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Simon  Leserman,  of  and  from  all  actions,  causes  of  actions, 
suits,  controversies,  claims  and  demands  whatsoever,  for  or  by 
reason  of  any  matter,  cause  or  thing  in  said  bill  of  complaint 
set  forth  or  claimed." 

It  is  apparent  that  the  suit  grew  out  of  tlie  conduct  of  the 
firm  in  its  proper  business.  A  recovery  would  have  involved 
the  defendants  in  their  partnership  character,  and  in  the 
absence  of  any  special  agreement  to  the  contrary,  we  are 
unable  to  see  why  the  items  disbursed  by  either  member  of 
the  firm  in  that  litigation  and  for  its  benefit  should  not  have 
entered  into  the  partnership  accounts,  to  be  settled  in  the 
usual  way. 

The  learned  referee  finds,  in  regard  to  this  matter,  that  the 
release  and  settlement  of  the  action  was  brought  about  in  part 
by  the  agreement  of  Isaac  Bemheimer  and  Jacob  Goldsmith, 
not  to  carry  on  the  oil  business  for  twenty  years,  and  the 
transfer  of  the  stock  in  trade  and  the  personal  property  of 
"  The  Oleophene  Oil  Company,"  incorporated,  to  "  The  Devoe 
Manufacturing  Company,"  for  $155,000,  paid  to  Bemheimer 
and  Goldsmith,  no  part  of  which  is  brought  into  this  account- 
ing. For  that  reason  he  disallowed  the  expenses  of  the  suit. 
In  view  of  other  facts  found  and  the  uncontradicted  evidence, 
this  reason  seems  to  us  insufficient  It  appears  that  after 
Leserman  decided  to  retire  from  business,  Bemheimer  and 
Goldsmith  and  one  Simon  Bemheimer  concluded  to  form  a 
company,  under  the  laws  of  the  state,  to  carry  on  the  same 
business  as  that  of  "  The  Oleophene  Oil  Company."  They 
intended  to  alter  and  make  additions  to  the  works  at  the 
manufactory,  with  a  view  to  the  more  rapid  production  of  oil 
and  the  making  of  cans  for  its  reception,  and  began  to  carry 
out  this  purpose  by  contracts  in  their  own  name  as  early 
as  December,  1873.  On  the  13th  of  March,  1874,  Bemheimer, 
the  Uquidating  partner,  leased  to  Simon  Bemheimer  the  prop- 
erty and  works  of  the  firm  at  an  annual  rent  of  $15,750,  with 
an  option  to  Simon  to  purchase  that  and  other  propeity  within 
a  certain  time  at  the  price  of  $225,000.  This  was  with  the 
SiCKELS  — YoL.  LX VIII.     7 
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knowledge  and  by  the  approval  of  Simon  Leserman,  but  tliere 
is  no  evidence  that  he  knew,  as  the  fact  was,  that  the  lease  and 
agreement  were  really  for  the  company  intended  to  be  incor- 
porated, nor  that  Bemheimer  and  Goldsmitli  were  to  be  mem- 
bers thereof. 

That  corporation  was  formed  and  the  bulk  of  the  stock  in 
trade  of  the  late  firm  was  on  the  6th  of  April,  1874,  trans- 
ferred by  Isaac  Bemheimer  to  that  corporation  for  the  sum  of 
$68,000.  The  option  given  Simon  Bemheimer  was  exercised 
and  the  purchase  completed  by  paying  the  sum  of  $225,000, 
partly  in  cash,  partly  by  bond  and  mortgage,  and  the  balance 
by  assuming  a  mortgage,  and  the  conveyance  to  him  was  for 
the  benefit  of  the  corporation.  These  sales  and  transfers  were 
all  set  up  by  answer  of  the  defendants  in  this  action,  and  upon 
the  accounting  the  various  sums  mentioned  are  fully  stated. 
No  exception  was  taken  to  them.  The  property  sold  was  the 
property  of  the  firm  and  sold  as  such ;  it  was  accounted  for  as 
such  and  the  plaintiflE  had  the  benefit  of  his  share  of  it.  If  at 
the  time  he  approved  of  those  sales  he  was  in  ignorance  that 
his  former  copartners  were  benefited  by  and  interested  in  them, 
he  was  not  kept  in  ignorance,  but  during  the  process  of 
accounting  the  fact  was  disclosed,  and  he  might  then  have 
rejected  the  adjustment  of  the  accounts  upon  the  basis  of  the 
price  received  and  shared  with  his  former  associates  the  profit, 
if  any,  made  by  them,  or  repudiating  the  sale  altogether,  held 
the  liquidating  partner  responsible  for  the  value  of  the  prop- 
erty as  it  might  be  proven.  He  did  neither.  Indeed,  the 
conduct  of  his  copartners  cannot  be  considered  as  in  any 
respect  to  his  prejudice.  He  did  not  intend  to  go  on  in  business 
there  or  elsewhere.  He  was  intending  to  retire  absolutely. 
The  property  was  to  be  sold,  and  unless  an  advantage  was 
taken  by  the  otlier  parties  and  for  their  benefit,  by  reason  of 
their  situation,  there  was  no  ground  for  complaint. 

It  does  not  seem  to  have  been  so  intended.  But  however 
that  may  be,  he  had  in  due  season  full  knowledge  of  the  whole 
matter.  He  had  personally  approved  of  the  sales  without 
knowing,  indeed,  of  the  interest  of  his  former  partners ;  he 
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knew  of  the  sum  realized,  and,  before  accepting  his  share  of 
it,  was  informed  that  both  Bernheimer  and  Goldsmith  occu- 
pied in  part  the  position  of  purchasers — were  members  of  the 
company.  Having,  after  this  notice,  concluded  to  treat  those 
sales  as  valid,  his  ratiiication  relates  back  to  the  time  of  their 
original  making  and  validates  them  from  that  time.  They 
were  all  consummated  before  1875,  and  the  defendants  were 
under  no  obligation  to  answer  concerning  the  disposition  of 
the  same  property  made  in  1876.  Neither  the  avails  nor  bene- 
fits of  it  could,  in  any  reasonable  view,  be  required  from  the 
defendants.  Their  failure  to  bring  them  in,  therefore,  furnishes 
no  reason  for  disallowing  the  expenses  of  the  suit  for  which  it 
is  plain  the  copartners  were,  to  some  extent,  liable.  But  if, 
upon  a  rehearing,  it  should  appear  that  any  portion  of  these 
expenses  were  made  for  the  exclusive  benefit  of  the  new  firm 
or  organization,  that  portion  would  be  properly  disallowed  to 
Bernheimer.  (2.)  And  so  in  regard  to  payments  made  to  Gold- 
smith for  services  in  the  canning  suit  after  dissolution.  It  is 
conceded  by  the  learned  counsel  for  the  respondent  '*  that 
Bernheimer  in  settling  a  claim  would  have  a  perfect  right  to 
make  a  binding  bargain  with  a  stranger,"  but  he  denies  that 
lie  could  do  so  with  Goldsmith,  who  occupied  the  relation  of 
partner.  By  the  articles  of  dissolution  Bernheimer  was 
expressly  authorized  to  act  for  and  in  the  place  of  the  firm, 
and  given  authority  to  take  charge  of  all  the  assets  and  collect 
and  dispose  of  the  same  to  the  best  advantage;  to  com- 
promise and  settle  claims  of  the  firm,  and  to  pay  and  "  meet 
all  the  obligations  and  debts  of  the  copartnership  and  of  the 
said  assets."  He  of  all  the  partners  alone  had  this  power.  It 
was  his  duty  to  protect  the  property  against  diminution  by 
unjust  judgments,  and  we  think  the  authority  given  him,  if 
followed  in  good  faith,  was  sufficient  to  justify  an  arrange- 
ment with  Goldsmith  to  attend  to  the  litigation  so  far  as  it 
affected  the  late  firm,  and  his  compensation  for  such  services 
should,  in  the  same  proportion  with  the  other  expenses  of  the 
litigation,  be  allowed  Bernheimer. 

For  the  errors    adverted  to,  and  to  enable  the    views 
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above  expressed  to  be  carried  out,  the  judgment  of  the  court 
below,  and  that  entered  against  Bemheimer  upon  the  report 
of  the  referee,  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Earl  and  Peokham,  JJ.,  who  agree, 
except  as  to  power  of  liquidating  partner  to  employ  Goldsmith 
for  a  compensation  to  be  paid  to  him. 

Judgment  reversed. 
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Erskine,  Respondent. 

Where,  upon  appeal  in  an  action  tried  by  the  court,  the  (general  Term 
reverses  the  Judgment  and  it  appears  by  its  order  that  the  reversal  was 
upon  questions,  both  of  law  and  fact,  it  will  be  deemed  to  have  based 
its  decision  upon  errors  of  fact,  if  that  be  necessary  to  sustain  such 
decision. 

It  seems  that  to  justify  a  reversal  upon  the  facts  by  the  General  Term,  it 
must  appear  that  the  findings  were  against  the  weight  of  e%idence,  or 
that  the  proofs  so  clearly  preponderated  in  favor  of  a  contrary  result 
that  it  can  be  said  with  a  reasonable  degree  of  certainty  that  the  trial 
court  erred  in  its  conclusions. 

Where  securities  for  loans  are  taken  by  one  pereon  in  the  name  of  another, 
the  presumption  is  that  they  are  the  property  of  the  latter,  and  the 
possession  of  the  sectiritics  by  the  f OTmer,  where  it  appears  that  he  was 
the  agent  of  the  latter,  will  be  deemed  to  be  that  of  his  principal. 

J.,  plaintiflFs  testator,  loaned  certain  moneys  to  various  parties,  taking 
bonds  and  mortgages  and  a  promissory  note,  all  payable  to  defendant, 
all  of  which  were  in  J. 's  possession  at  the  time  of  his  death.  In  an  action 
to  recover  possession  of  said  securities,  which  plaintiffs  alleged  to  have 
been  the  property  of  the  testator,  and  to  have  been  unlawfully  taken  by 
defendant  from  them,  it  appeared  that  J,  had  moneys  in  his  hands 
belonging  to  defendant,  who  was  his  niece;  that  he  stated  to  the  borrowers 
and  to  others  that  the  moneys  loaned  belonged  to  defendant;  that  at  his 
request  defendant  had  executed  to  him  a  power  of  attorney,  among 
other  things,  "to  govern  and  control  all  bonds  and  mortgages,  to  sell  and 
transfer  the  same,  *  *  *  to  take  charge  of  all  personal  property 
*  *  *  that  he  may  now  have  in  his  possession."  The  only  explana- 
tion on  the  part  of  plaintiffs  was  a  declaration  contained  in  a  paper 
alleged  to  have  been  delivered  by  the  testator  to  one  of  the  plaintiffs 
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prior  to  his  death,  wherein  he  expressed  his  wishes  with  reference  to  the 
disposition  of  these  securities  after  his  death,  and  stated  that  he  had 
taken  the  mortgages  in  the  name  of  his  niece  to  avoid  being  taxed  for 
the  same.  Hdd,  that  such  declaration  was  incompetent  to  defeat  the 
defendant's  title;  and  that  a  finding  of  the  trial  court  that  plaintiffs  were 
entitled  to  the  securities  was  not  justified  by  the  evidence  and  was 
properij  reversed  by  the  General  Term. 

(Argued  January  18,1889;  decided  March  12,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  9, 1887,  which  reversed  in  part  upon  questions 
of  fact,  as  well  as  law,  and  aflSrmed  in  part  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

M.  H.  Hirschberg  for  appellants.  There  was  no  executed 
gift  of  the  securities  to  the  defendant  during  her  uncle's  life- 
time, and  no  trust  created  with  respect  to  them.  {Hunter  v. 
Hunter,  19  Barb.  631 ;  FuUon  v.  FulUm,  48  id.  581 ;  May- 
nard  V.  Maynard,  10  Mass.  456 ;  Stilwdl  v.  Hubbard,  20 
Wend.  44;  HedeU  v.  CarU,  33  N.  Y.  581 ;  Fisher  v.  HaU, 
41  id.  416 ;  Curry  v.  Powers,  70  id.  212 ;  Young  v.  Toung, 
80  id.  422 ;  Jaekeon  v.  Twenty-third  St.  E.  H.  Co.,  88  id.  520 ; 
Stokes  V.  Pea^,  19  Week.  Dig.  310;  Matter  of  O'Gara,  15 
X  Y.  S.  R.  737 ;  ShurOeleffy.  Francis,  118  Mass.  154 ;  Basket 
V.  HasseU,  107  U.  S.  602 ;  Pope  v..  Savvngs  Bk.  56  Vt.  284 ; 
Taylor  v.  Henry,  48  Me.  550  ;  Ja>ckson  v.  Phipps,  12  Johns. 
418 ;  Jackson  v.  Bodle,  20  id.  184 ;  Elsey  v.  Metcalf,  1  Den. 
323 ;  Church  v.  GUma/n,  15  Wend.  656 ;  Wilsey  v.  Dennis, 
44  Barb.  354 ;  Day  v.  Mooney,  6  T.  &  C.  382 ;  Best  v. 
Brown,  25  Hun,  223;  KnoUs  v.  Ba/mhart,  71  K  Y.  474; 
Gifford  V.  Corrigan,  105  id.  223 ;  Shutd&worth  v.  Wint&r,  55 
id.  625.)  The  testator  did  not  manifest  an  intention  to  give 
the  securities  to  defendant.  {Doty  v.  WUson,  47  N.  Y.  580.) 
The  instrument  executed  by  the  testator  August  22,  1885,  is 
void  as  a  testamentary  disposition.     {In  re  Diez,  50  N.  Y.  93 ; 
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6  Dem.  179.)  The  statute  against  resnltiug  trusts  has  no 
application.  (  Van  Rensselaer  v.  Sheriffs  1  Cow.  501-509 ; 
lioVbins  V.  Robbiiis^  89  N.  Y.  25 1.)  The  title  to  the  securities 
has  not  been  affected  by  the  transaction  between  Mrs.  Sears 
and  the  defendant  since  the  testator's  death.  (Pollock  on 
Prin.  of  Contracts,  161 ;  Crodn/  v.  Woody  6  N.  Y.  369.) 

E.  A.  Brewster  for  respondent.  The  testator  made  a  valid 
gift  to  the  defendant  of  whatever  money  of  his  own  was 
invested  in  the  securities  in  question.  {Martin  v.  Funk,  75 
N.  Y.  134  ;  WiUis  v.  Smyth,  91  id.  297 ;  Francis  v.  N.  Y. 
(&  B.  B.  Co.,  108  id.  94 ;  Wilsey  v.  Dennis,  44  Barb.  354; 
Grangiac  v.  Arden,  10  Johns.  293;  Sanford  v.  Sanford, 
45  N.  Y.  725 ;  58  id.  69;  Jackson  v.  FeOer,  2  Wend.  465 ; 
Benfrew  v.  McDonald,  11  Hun,  254.) 

RuoER,  Ch.  J.  The  appeal  in  this  case  requires  us  to  exam- 
ine and  determine  the  questions  of  fact  involved  in  the  issues 
tried.  The  action  was  brought  by  the  executors  of  John 
Erskine  to  recover  from  the  defendant  three  several  choses  in 
action,  alleged  to  have  been  the  property  of  their  testator,  and 
to  have  been  unlawfully  taken  by  her,  from  the  executors. 
The  answer  denied  that  such  securities  were  the  property  of 
John  Erskine,  and  alleged  the  title  thereto  to  be  in  the  defend- 
ant. The  trial  court,  after  a  hearing,  rendered  judgment 
for  the  plaintiffs  for  two  of  the  items  specified,  and  for 
the  defendant  upon  the  remaining  claim.  The  defendant 
appealed  to  the  General  Term  upon  exceptions  to  the  findings, 
from  the  whole  and  every  part  of  such  judgment ;  and  tlie 
plaintiffs  from  that  part  which  favored  the  defendant.  The 
General  Term,  upon  questions  both  of  law  and  fact,  reversed 
so  much  of  the  judgment  as  was  in  favor  of  the  plaintiffis  and 
ordered  a  new  trial  thereof,  and  affirmed  so  much  as  favored 
the  defendant.  From  this  judgment  the  plaintiffs  appealed 
to  this  court  upon  a  stipulation  for  judgment  absolute  in  case 
of  affirmance. 

The  General  Term  having  authority  to  hear  appeals,  both 
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upon  the  law  and  the  facts,  mnst  be  deemed  to  have  determ- 
ined them  upon  errors  of  fact,  if  that  be  necessary  to  sustain 
tlieir  judgment.     (Code  of  Civ.  Pro.  §  1338,  subd.  1,  §  1346 ; 
VerpUmck  v.  Member,  74  N.  Y.  620.) 

The  most  important  issue  of  fact  made  by  the  pleadings  and 
tried  by  the  court  was,  whether  the  moneys,  for  which  the 
securities  in  dispute  were  given  —  belonged  to  the  testator  or  to 
the  defendant.  The  trial  court  found  that  they  were  the  prop- 
erty of  the  testator,  but  ordered  judgment  for  the  defendant 
for  one  of  the  securities  in  dispute,  upon  the  ground  that  a  valid 
transfer  thereof  had  been  made  to  her,  by  the  executors  after 
the  testator's  death.  The  finding  that  the  moneys  loaned 
were  the  property  of  Jolin  Erskine  was  excepted  to  by  the 
defendant,  and  it  must  now  be  deemed  to  have  been  reversed 
by  the  General  Term  upon  her  appeal. 

The  important  question  before  us  is,  therefore,  whetlier 
this  reversal  was  authorized  by  the  evidence.  If  it  was,  the 
same  consideration  controls  the  disposition  of  the  order  of 
affirmance,  since  the  evidence  upon  the  disputed  question  of 
fact  applies  with  equal  force  to  each  of  the  securities  in 
question. 

The  rule  governing  appellate  tribunals  in  reviewing 
questions  of  fact  is  stated  in  Baird  v.  Mayor,  etc.  (96  K.  Y. 
677),  to  be  "to  justify  a  reversal  it  must  appear  tliat  such 
findings  were  against  the  weight  of  evidence,  or  that  the 
proofs  so  clearly  preponderated  in  favor  of  a  contrary  result 
that  it  can  be  said  with  a  reasonable  degree  of  certainty 
that  the  trial  court  erred  in  its  conclusions."  {Crane  v. 
Baudouine,  55  JST.  Y.  256 ;  Weaterlo  v.  De  Witt,  36  id.  344.) 
Having  this  rule  in  view,  we  proceed  to  an  examination  of 
the  evidence.  The  proof  showed  that  the  testator  was  a 
clergyman  residing  in  a  village  in  Orange  county,  N.  Y., 
and  in  1871  visited  his  brother,  the  defendant's  father,  in 
Ireland.  Upon  his  return  to  this  country  he  brought  back 
the  defendant,  then  a  young  girl  of  about  sixteen  years  of  age. 
Between  that  time  and  the  dtjatli  of  her  uncle,  in  1885,  she 
resided  most  of  the  time  with  her  brother  at  St.  Louis  and 
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elsewhere,  at  a  distance  from  the  testator.  After  the  death  of 
her  uncle  she,  upon  request,  visited  Mrs.  Sears,  one  of  the 
executors,  with  whom  and  her  mother  the  testator  resided  at 
the  time  of  his  death,  and  was  then  shown  the  securities  in 
question,  with  some  others,  and  also  a  paper  purporting 
to  be  signed  and  sealed  by  the  testator,  containing  a  declara- 
tion of  his  wishes  in  regard  to  the  disposition  of  tlie  securities 
exhibited.  The  securities,  here  in  dispute,  consisted  of,  first, 
a  bond  and  mortgage  for  $2,500,  executed  by  Joseph  Clineman 
to  Sarah  Erskine,  dated  March  1,  1882,  and  recorded  May  17, 
1882 ;  second,  a  bond  and  mortgage  executed  by  Ann  E.  Con- 
stable and  others  to  Sarah  Erskine,  dated  December  28,  1883, 
and  recorded  February  6,  1884;  third,  a  promissory  note 
made  by  one  Jameson,  dated  February  1,  1884,  payable  to 
Sarah  Erskine  for  $100.  The  plaintiff  Sears  testifies  that 
the  declaration  of  testator's  intentions,  together  with  the 
Schoonmaker  mortgages,  referred  to  in  such  declaration,  were 
given  to  her  August  22,  1885,  and  that  she  retained  them  in 
her  possession  until  testator's  death,  September  26, 1885 ;  that 
the  other  securities  were  placed  in  a  safe  of  wliich  she  had 
the  key,  and  remained  there  until  after  the  testator's  death, 
when  she  took  them  into  her  possession.  There  was  an  inside 
safe  where  the  testator  kept  his  private  papers  and  of  which 
he  kept  the  key.  It  also  appeared  that  each  of  these  securities 
was  given  at  the  time  they  respectively  bear  date,  in  considera- 
tion of  loans  of  money  negotiated  by  the  testator,  and  that 
such  moneys  were  paid  to  the  respective  borrowers  by  him. 
It  also  appeared  that  Erskine  stated  to  Clineman  and  Jameson, 
two  of  the  borrowers,  at  the  time  of  their  respective  loans, 
that  the  money  loaned  belonged  to  or  was  the  money  of  his 
niece,  the  defendant,  and  to  another  witness  "that  he  had 
taken  a  mortgage  of  $1,000  on  Mrs.  Constable's  farm  and  had 
the  papers  made  out  in  Sarah  Erskine's  name.  *  *  *  I  have 
given  it  to  her  and  I  expect  to  do  more  for  her  than  that.'* 
It  also  appeared  that  the  defendant's  father,  at  the  time  she 
left  Ireland,  delivered  to  the  testator  a  sum  of  money,  which 
he  described  to  be  the  defendant's  portion  of  his  property. 
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The  defendant  was  never  informed  of  the  amount  by  either 
Ler  father  or  uncle,  and  it  did  not  appear  affirmatively  in  tlie 
case  what  the  amount  was. 

The  testator  never  rendered  any  statement  to  the  defendant 
of  his  transactions  in  her  name,  and  she  was  ignorant  of  their 
extent,  or  even  of  their  existence,  until  after  his  death.  Two 
witnesses  testified  to  declarations  made  to  them  by  the  testator 
about  the  time  he  returned  from  Ireland,  and  at  other  times, 
that  defendant's  father  had  given  him  money  in  trust  for 
Sarah.  Two  of  the  plaintiffs  testified  to  declarations  made 
to  them  by  their  testator,  one  upon  an  application  by  him  to 
borrow  money,  that  "  he  had  some  money  he  was  putting 
out  of  Sarah  Erskine,  his  niece ; "  and  the  other,  that  he  told 
him  "  the  amount  of  the  mortgages  belonging  to  Miss  Ers- 
kine," and  that  "  the  mortgages  that  were  in  Miss  Erskine's 
name  he  meant  them  for  her ; "  that  he  didn't  want  them  taken 
off  of  record.  To  another  person,  a  brother  clergyman,  he 
said,  a  year  or  so  before  his  death,  ^^  that  he  had  made  pro- 
vision for  his  niece  in  St.  Louis ;  he  had  given  her,  or  had  a 
bond  and  mortgage  in  her  name  to  the  amount  of  —  I  am  not 
positive,  but  I  think  $3,000.  That  he  had  put  it  in  this  way 
in  order  that,  at  his  death,  it  might  be  hers,  so  she  could 
receive  it  without  going  through  the  hands  of  executors  or 
the  uncertainties  of  a  will."  To  another  witness,  who  bor- 
rowed of  him  $800,  in  1882,  he  stated  that  the  money  loaned 
'*  was  Sarah  Erskine's  money."  It  also  appeared  that  none 
of  these  securities  standing  in  the  name  of  Sarah  Erskine 
were  appraised  or  inventoried  by  the  executors,  although  they 
were  then  in  their  possession ;  and  upon  the  trial  each  of  the 
executors  denied  giving  authority  for  the  commencement  of 
this  action.  In  1882,  the  testator  wrote  to  the  defendant  at 
St.  Louis  several  times,  urging  her  to  send  him  a  power  of 
attorney  authorizing  him  to  transact  business  in  her  name, 
which  she  then  declined  to  give.  In  1883,  however,  upon  a 
visit  to  him  in  Orange  county,  she  was  persuaded  to  execute 
a  power  of  attorney  to  the  testator,  appointing  him  "  my  true 
Sickels  —Vol.  LXYIIL    8 
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and  lawful  attorney  for  me  and  in  my  name,  place  and  stead, 
and  to  my  use  to  exercise  the  general  control  and  supervision 
over  all  my  lands,  tenements,  that  I  now  own,  to  grant, 
bargain  and  sell  any  of  my  real  estate,  to  govern  and  control 
all  bonds  and  mortgages,  to  sell  the  same  and  transfer  tlie 
same  as  he  may  deem  just  and  proper,  to  take  charge  of  all 
personal  property,  bank  account  and  other  personal  property 
that  he  may  now  have  in  his  possession." 

The  inference  to  be  drawn  from  the  declarations  referred  to, 
that  the  moneys  loaned  by  the  testator  in  making  these  invest- 
ments, either  originally  belonged  to  defendant  or  had  become 
hers  by  some  valid  transfer,  seems  irresistible.  {Trow  v.  Shan- 
non, 78  N.  T.  448.)  While  some  of  them  are  consistent  with 
a  future  intention  to  make  gifts  of  some  kind  to  his  niece, 
none  of  them  conflict  with  the  express  statements  that  the 
specific  property  which  he  described  as  being  hers  was  so  in 
fact  at  the  time  of  his  declaration. 

In  the  consideration  of  this  evidence  we  undoubtedly  start 
with  the  presumption  that  the  securities  taken  in  her  name 
trere  the  property  of  the  defendant.  In  the  absence  of  any 
explanation  or  contradictory  evidence,  the  legal  title  of  choses 
in  action  must  be  deemed  to  be  in  the  person  to  whom  they  are 
payable,  and  by  whom  alone  they  can  be  enforced.  {San/brd 
V.  Sanford,  45  N.  Y.  723 ;  S.  C,  58  id.  69 ;  HoUiday  v.  Leum, 
14  Hun,  478 ;  Central  Bank  of  Brooklyn  v.  Hammett,  50 
N.  Y.  159.)  This  presumption  would  be  much  strengthened 
where  the  securities  are  found  in  the  possession  of  an  agent  of 
tlie  payee,  whose  possession  would,  in  such  case,  be  deemed 
that  of  his  principal.  {Ra/wley  v.  Brown,  71  N.  Y.  85.) 
This  is  doubtless  a  presumption  which  may  be  overcome 
by  proof ;  but,  in  the  absence  of  proof,  it  requires  a  find- 
ing that  the  defendant  was  entitled  to  the  possession  of  the 
securities.  The  act  of  the  testator  in  procuring  a  power 
of  attorney  to  manage  and  control  the  defendant's  property  in 
his  possession  furnishes  a  strong  presumption  that  he  was  then 
possessed  of  such  property,  and  is  manifestly  inconsistent  with 
the  idea  that  he  obtained  it  for  the  purpose  of  transacting  his 
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own  bnsiness  for  his  own  benefit.  The  evidence  referred  to 
would  certainly  authorize  a  finding  that  the  money  invested 
in  the  securities,  taken  in  the  name  of  the  defendant,  belonged 
to  her  (Trow  v.  Shannon,  Y8  N.  Y.  448 ;  Hunter  v.  Hunter, 
supra  ;  HoUiday  v.  Lewis,  supra  ;  Tucker  v.  Bradley,  33 
Yt.  327) ;  and,  if  necessary,  that  he  held  such  securities  in 
trust  for  her.     {Day  v.  Roth,  18  N.  Y.  448.) 

We  are  of  the  opinion  that  the  case  made  by  the  defendant 
was  not  sufficiently  answered  by  the  plaintifEs.  The  only 
explanation  suggested  for  the  oft -repeated  and  explicit 
declarations  of  the  testator,  that  the  money  invested  by  him 
belonged  to  the  defendant,  was  that  they  were  untrue  and 
were  made,  and  the  securities  taken  in  defendant's  name 
for  the  purpose  of  evading  taxation.  The  lack  of  integrity 
which  this  explanation  imputes  to  the  testator  might  well 
cause  his  executors  to  deny  connection  with  a  prosecution 
which  revealed  it,  and  should  have  great  weight  in  consider- 
ing the  evidence  ^)earing  on  the  question.  The  maxim, 
"  AUegans  suam  turpitudinem  non  est  audiendus^'*  applies 
in  this  connection  as  well  to  personal  representatives  as  to  the 
testator  himself.  If  considered  at  all,  the  proof  to  establish 
it  should  be  at  least  competent,  clear  and  expUcit.  We  find 
no  such  proof  in  the  case.  No  direct  evidence  was  given  by 
the  plaintiffs  as  to  the  ownership  by  the  testator  of  the  moneys 
invested  in  these  securities,  except  that  arising  from  the 
presumption  growing  out  of  their  possession.  He  being  the 
agent  of  the  defendant,  that  possession  was  equally  consistent 
with  their  ownership  by  the  defendant  as  with  that  of  the 
testator.  {Rawley  v.  Brovm,  71  N.  Y.  85.)  It  was  said  in 
that  case :  "  If  the  custody  and  possession  is  shown  to  l)e 
equally  consistent  with  an  outstanding  ownership  in  a  third 
person  as  with  a  title  in  the  one  having  possession,  no  pre- 
sumption of  ownership  arises  solely  from  such  possession." 
It  was,  perhaps,  impossible  to  produce  direct  evidence,  after 
the  death  of  the  testator,  of  his  title  to  the  securities,  but  the 
plaintiffs  might  have  shown  by  the  evidence  of  testator's 
brother,  which  was  obtainable,  the  amount  of  money  which 
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he  intrusted  to  flie  testator  for  the  defendant  in  1871.  It 
was  quite  as  incumbent  upon  them  to  produce  this  evidence 
as  it  was  for  the  defendant  to  do  so. 

We  think  that  the  trial  court  placed  undue  weight  upon 
the  fact  that  defendant  did  not  produce  this  evidence, 
and  drew  the  inference  from  this,  and  other  circumstances, 
that  the  amount  of  money  received  by  the  testator  from 
defendant's  father  was  inconsiderable.  We  think  this  infer- 
ence was  unwarrantable.  The  sum  seemed  sufficiently 
large  to  cause  the  testator  to  mention  it  to  several  persons 
immediately  upon  his  return  from  Ireland,  when  he  would 
seem  to  have  had  no  motive  to  create  false  impressions  as  to 
the  fact.  He  also  referred  to  it  at  other  times.  We  attach 
little  weight  to  the  declarations  of  the  defendant  in  respect 
to  these  transactions.  She  was  confessedly  ignorant  of  their 
nature  and  extent,  and  statements  made  by  her,  in  ignorance 
of  the  truth,  cannot  be  regarded  as  evidence  to  disprove  the 
evidence  upon  which  her  claims  are  now  predicated.  The 
entries  in  the  testator's  diary  bearing  upon  the  question  of 
the  ownership  of  the  moneys  invested  by  him,  were  incompe- 
tent. Such  entries  were  admitted  for  the  sole  purpose  of 
affording  a  standard  for  the  comparison  of  handwriting,  and 
were  not  competent  for  any  other  purpose. 

The  principal  evidence,  therefore,  produced  by  the 
plaintiffs  bearing  upon  this  question,  is  the  testator's  declara- 
tion contained  in  the  paper  wherein  he  expressed  his  wishes 
with  reference  to  the  disposition  of  these  securities  after  his 
death.  In  that  he  says, "  I  have  taken  three  mortgages  in  my 
niece  Sarah  Erskine's  name  to  avoid  being  taxed  for  same." 
This  evidence  was  not  objected  to  by  defendant,  and  could  not 
have  been  excluded  if  it  had  been,  as  it  was  competent,  in 
view  of  its  connection  with  the  transaction  through  which  the 
defendant  obtained  possession  of  the  securities.  This  paper 
had  no  effect  as  a  testamentary  disposition  of  property,  and 
was,  therefore,  a  mere  declaration  in  his  own  favor  by  the 
testator  tending  to  invalidate  title  to  the  securities  which  he 
had  previously  taken  for  the  defendant.      It  was  clearly 
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incompetent  as  evidence  to  defeat  the  defendant's  title. 
{Tomley  v.  Barry,  16  N.  Y.  501 ;  Woodruff  v.  Cooh,  25 
Barb.  505^;  Br<mn  v.  MaiUer,  12  N.  T.  118.) 

Other  considerations  bear  upon  the  weight  which  could  prop- 
erly be  given  to  this  declaration.  The  body  of  the  instrument 
was  in  the  handwriting  of  the  plaintiflE  Mary  Ann  Sears,  who 
was  the  residuary  legatee  of  the  testator,  and  was  made  about  a 
month  previous  to  his  death  when  he  was  too  feeble  to  write 
it  himself.  The  genuineness  of  the  testator's  signature  was  a 
contested  fact  in  the  case.  The  statement  made  therein  was 
inconsistent  with  the  uniform  and  repeated  declarations  of  the 
testator  during  his  lifetime  to  numerous  persons  of  the  most 
unimpeachable  character.  Other  circumstances  of  minor 
importance  have  been  referred  to  as  bearing  upon  the  issue, 
but  none  of  sufficient  weight  to  overcome  the  conclusions 
reached  by  the  General  Term  upon  the  facts,  and  we  are, 
therefore,  of  the  opinion  that  the  reversal  of  the  findings  of 
the  trial  court  was  justified  upon  the  evidence.  An  able 
discussion  of  the  questions  relating  to  the  sufficiency  of  the 
evidence  to  establish  a  valid  gift  inter  vivos,  or  an  enforceable 
trust  as  to  the  property  in  dispute  was  made  by  the  appellants' 
counsel,  but  the  contention  in  respect  thereto  was  based  upon 
the  assumption  that  the  moneys  invested  belonged  to  the 
testator.  The  finding  of  fact  to  that  eflEect  -having  been 
reversed,  the  argument  founded  upon  it  necessarily  falls. 

We  have  also  thought  it  unnecessary  to  consider  the  effect 
which  the  recording  of  the  mortgages  by  the  testator,  and 
his  position  as  defendant's  agent,  had  upon  the  question  of  a 
delivery  of  them  to  the  defendant.  {Munoz  v.  ^yihon,  111 
H".  Y.  295.)  He  was  undoubtedly  an  agent  for  the  purpose 
of  managing  and  controlling  securities  for  her,  and  his  posses- 
sion of  such  securities  might  be  deemed  the  possession  of  the 
principal  in  such  a  sense  as  to  effect  a  valid  delivery  to  her 
{Central  Bank  v.  Hammetty  supra;  Tucker  v.  Bradley, 
supra;  Rowley  v.  Brovm,  supra),  bat  we  do  not  now  desire 
to  pass  upon  this  question. 

The  views  expressed  lead  to  an  affirmance  of  the  order  of 
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the  General  Term  and  an  order  for  judgment  absolute  in  favor 
of  the  defendant,  with  costs  to  be  paid  from  the  estate.    ' 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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In  the  Matter  of  the  Probate  of  the  Last  "Will  and  Testament 
of  Henky  p.  Eysaman,  Deceased. 

Where,  upon  the  trial  of  an  issue  of  fact  by  a  surrogate,  the  evidence  on 
eacli  side  is  so  nearly  balanced  tliat  a  determination  cither  way  would 
not  be  reversed  upon  appeal,  it  may  not  be  said  that  the  losing  party  is 
not  prejudiced  by  material  testimony  of  an  incompetent  witness,  given 
under  objection  and  exception,  and  the  admission  of  such  testimony  is 
error  requiring  a  reversal. 

Where  the  probate  of  a  will  is  contested  on  the  ground  of  want  of  testa- 
mentary capacity  on  the  part  of  the  testator,  and  that  the  will  was  not 
duly  executed,  a  legatee  or  devisee,  who  is  not  a  subscribing  witness,  is 
not  competent,  under  the  Code  of  Civil  Procedure  (§  829),  to  testify  to 
personal  transactions  or  communications  with  the  decedent,  preceding, 
attending  or  succeeding  the  execution  of  the  will. 

This  rule  excludes  not  only  testimony  of  transactions  directly  between  the 
witness  and  the  deceased  and  communications  made  by  the  latter  to  the 
former,  but  of  any  transaction  between  the  deceased  and  others,  in  any 
portion  of  which  the  witness  participated,  or  any  conversation  in  his 
hearing,  although  not  with  or  addressed  to  him;  also,  any  testimony  as 
to  the  acts  and  conduct  of  the  testator  observed  by  the  witness  tending 
to  show  mental  capacity. 

Cary  v.  White  (59  N.  Y.  886)  distinguished  and  questioned. 

The  provision  of  said  Code  (§  2544),  providing  that  *' a  person  is  not  dis- 
qualified or  excused  from  testifying  respecting  the  execution  of  a  will 
by  a  provision  therein  whether  it  is  beneficial  to  him  or  otherwise,"  refers 
only  to  the  subscribing  witnesses  to  a  will ;  it  does  not  operate  as  a 
repeal  by  implication,  so  far  as  it  relates  to  testimony  as  to  the  execution 
of  a  will  of  the  prohibitory  clause  above  referred  to;  nor  does  it  authorize 
or  permit  a  beneficiary  under  the  will  to  testify  where,  under  the  former 
clause,  his  testimony  would  be  excluded. 

(Argued  January  25, 1889;  decided  March  12,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  July  1,  1886,  which  affirmed  a  decree  of  the  Burrogate 
of  the  county  of  Herkimer,  admitting  to  probate  the  will  of 
Edward  P.  Eysaman,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

George  TT.  Smith  for  appellants.  The  execution  of  the 
will  is  not  proven  by  two  witnesses.  {Mitchell  v.  Mitchell^ 
16  Ilun,  97 ;  77  K  T.  596 ;  SisUrs  of  Charity  v.  EeUy,  67 
id.  409;  Heath  v.  Cole^  15  Hun,  100;  Howland  v.  Taylor^ 
53  N.  Y.  627;  Reynolds  v.  Boot,  62  Barb.  250;  Wiais  v. 
MoU,  36  N.  Y.  486;  110  id.  596;  Nmgevvt  v.  Neugent, 
2  Redf.  369 ;  Chaffee^.  B.  Miss.  Con.,  10  Paige,  91 ;  Bemsen 
V.  Brinckerhoff,  25  W.  E.  331 ;  Butherford  v.  Butherford, 

1  Den.  33  ;  Belding  v.  leichhardt,  56  N.  Y.  680 ;  Lewis  v. 
Letois,  11  id.  225 ;  In  re  PhiUips,  98  id.  267 ;  Baskin  v. 
BasUn,  36  id.  416 ;  Wooley  v.  Wboley,  95  id.  235.)  Inability 
to  remember  an  essential  testamentary  declaration  in  the  case 
of  a  will  lately  executed  is  fatal,  and  the  inability  cannot  be 
supplied  by  a  false  attestation  clause.     {WHson  v.  Hetterick, 

2  Bradf.  427;  Butherford  v.  Butherford,  1  Den.  33;  Sey- 
mour  V.  Van  Wyck,  6  N.  Y.  120  ;  Scribner  v.  Cram^,  2  Paige, 
147.)  The  change  eflEecred  by  the  will  from  gi^Hing  a  deed^of 
one  hundred  acres  of  land  for  a  discharge  of  the  claims 
amounted  to  near  $24,000,  and  was  so  radical  and  sweeping 
that  it  cannot  be  credited.  {McLaughlin  v.  McDavitt,  63 
N.  Y.  212 ;  Children's  Aid  Soc.  v.  Loveridge,  70  id.  402 ; 
Ddafidd  v.  Parish,  25  id.  35 ;  Marsh  v.  Tyred,  2  Hagg.  87, 
110 ;  Blewitt  v.  BUwitt,  4  id.  463 ;  Van  Ouysling  v.  Van 
Keuren,  35  N.  Y.  70.)  The  fact  that  the  draughtsmen  of  the 
will  was  the  attending  physician  calls  for  close  scrutiny. 
{McGuire  v.  Eerr,  2  Bradf.  245 ;  Movrry  v.  SeU>er,  2  id.  133 ; 
Tyler  v.  Gardiner,  35  N.  Y.  559,  591 ;  Lake  v.  Bamsey,  33 
Barb.  49;  Nexson  v.  Ifexson,  2  Keyes,  229;  CrispdL  v. 
Dubois,  4  Barb.  393  ;  In  re  Smith,  95  N.  Y  516.)  The  tes- 
timony given  by  Ware  of  a  conversation  between  deceased 
and  himself  was  incompetent  under  section  829  of  the  Code. 
{Holcomh  V.  Hdoomb,  95  JN".  Y.  316 ;  Lam  v.  Lane,  Id.  494 ; 
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Hatter  v.  Smithy  Id.  516  ;  Schoonmaker  v.  Wo^-^ord^  20  Hun, 
166  ;  Cadmus  v.  OaUej/y  3  Den.  324.) 

J.  D.  Henderson  for  executors,  respondents.  The  legal 
presumption  is  in  favor  of  competency.  Every  man  is  supposed 
to  be  sane  until  he  is  proved  otherwise.  {Colt  v.  Patchen^  77 
N.  Y.  553 ;  Ddafidd  v.  Parish^  25  id.  9 ;  Van  Guysling  v. 
Van  Keuren,  35  id.  70.)  The  will  was  properly  executed. 
{Baskin  v.  Baskin^  36  N.  Y.  416  ;  Jackson  v.  Jackson^  39  id. 
153.)  If  Barse,  one  of  the  witnesses,  forgot  some  of  the  things 
which  occurred  at  the  time  the  will  was  executed,  his  failure  to 
recollect  will  not  defeat  the  probate.  {Rugg  v.  Buggy  83  N.  Y. 
592 ;  Matter  of  KeUwm^  52  id.  517 ;  Matter  of  HigginSj  94  id. 
554  ;  Brown  v.  Clark,  77  id.  369 ;  Ma;tter  of  Cottrdl,  95  id. 
330.)  If,  on  a  review  of  the  several  exceptions  taken  by  the 
contestants,  this  court  should  think  that  some  of  them  were 
well  taken,  still  tlie  decree  of  the  surrogate  should  not  be 
reversed.  (Code  Civil  Pro.  §  2535  ;  Brick  v.  Brick,  66  N.  Y. 
144  ;  In  re  Smith,  95  id.  527.)  It  was  proper  to  call  James 
Ware,  although  a  legatee  under  the  will,  to  give  his  version 
of  the  transaction  testified  to  by  the  contestant's  witness, 
Horace  Eysaman,  and  he  was  competent  under  section  829  of 
the  Code.  {Marsh  v.  Brown,  18  Him,  319,  323;  Smith  v. 
Cristopher,  3  Hun,  586 ;  Code,  §  2544 ;  Pinney  v.  OHh,  88 
N.  Y.  451 ;  Simnums  v.  Sisson,  26  id.  277 ;  HUdehrandt  v. 
Crawford,  65  id.  107 ;  Cai-y  v.  White,  59  id.  336 ;  Holcomb 
V.  Holcornb,  95  id.  325.)  The  allowance  of  costs  and  dis- 
bursements and  the  judgment  of  $650.50  against  the  contest- 
ants, was  a  question  entirely  within  the  discretion  of  the 
surrogate.     (Code,  §  2558.) 

C  J.  Palmer  for  James  Ware,  respondent.  The  execution 
of  the  will  was  proven  to  be  in  accordance  with  the  statute. 
{Lewis  V.  Lewis,  11  N.  Y.  224 ;  In  re  Cottrell,  95  id.  335 ; 
Orser  v.  Orser,  24  id.  55 ;  Blake  v.  Knight,  3  Curt.  547.) 
Even  if  Barse  had  forgotten,  or  from  perversity  had  denied, 
the  execution,  still  the  question  of  execution  would  be  a  f a^t, 
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and  the  decision  of  the  surrogate  final  upon  the  fact.  {In  re 
CoUreU,  95  N.  Y,  329, 338 ;  In  rs  Higgins,  94  id.  557 ;  Code, 
§  2620;  Brown  v.  Clark^  Y7  N.  T.  369 ;  Rugg  v.  Rugg,  88 
id.  592  ;  21  Hun,  383 ;  Lewis  v.  Lewis,  1 1 K  Y.  220 ;  Trustees 
V.  Cahoon,  24  id.  425.)  The  issues  having  been  all  decided 
in  favor  of  the  proponents,  if  there  is  any  evidence  to 
support  the  findings  the  appellate  court  will  not  reverse. 
{In  re  CoUrdl,  95  N.  Y.  325  ;  Gilbert  v.  Luce,  11  Barb.  91 ; 
Roosa  V.  Smith,  17  Hun,  138 ;  HewleU  Case,  103  N.  Y.  156.) 
Upon  the  issue  o£  undue  influence  the  burden  is  upon  the 
party  alleging  it.  {In  re  Martin,  98  N.  Y.  193;  Tyler  v. 
Gardner,  35  id.  559 ;  Delafield  v.  Parish,  25  id.  35  ;  Coit  v. 
Patchen,  77  id.  539,  541 ;  Cow^  v.  ComeU,  75  id.  101 ;  Car- 
penter V.  Sovle,  88  id.  257 ;  Gorham  v.  Price,  25  Hun,  11.) 
Both  Sharer  and  Barse  being  disinterested,  unimpeached  and 
uncontradicted  as  to  what  took  place  at  the  execution,  their 
uncontradicted  testimony  must  be  followed.  {Koehler  v. 
Adler,  78  N.  Y.  287;  Robinson  v.  McMamAis,  4  Lans. 
380,  387;  Newton  v.  Pope,  1  Cow.  109;  Elwood  v. 
Telegraph  Co,,  45  N.  Y.  553;  Hildebrandt  v.  Crawford, 
65  id.  107;  52  How.  Pr.  460.)  Ware's  contradiction  of 
Horace  Eysaman  was  not  objected  to  under  section  829  of 
the  Code;  the  objection  being  general  cannot  avail  here. 
{Stevens  v.  Brennun,  79  N.  Y.  254;  14  Wkly  Dig.  154; 
In  re  Morgan,  104  K.  Y.  75 ;  Code,  §  2554 ;  In  re  Totes,  99 
N.  Y.  101;  Vamcov/ver  v.  Bliss,  11  Ves.  458;  Thrall  v. 
Chittenden,  31  Vt.  183 ;  Sanders  v.  Frost,  5  Pick.  [Mass.] 
260 ;  Spencer  Y.  Spencer,  11  Paige,  299  ;  Bundle  v.  Allison,  34 
N.  Y.  180.)  It  was  proper  for  Dr.  Sharer  to  steady  Eysaman's 
band  at  his  request,  or  to  write  the  subcription.  {Camfipbell 
V.  Logan,  2  Brad.  95  ;  Redfield  on  Sur.  159 ;  Revised  Statutes 
[7th  ed.]  2286.)  The  testimony  not  only  shows  the  writing 
by  deceased,  but  an  acknowledgment  that  the  subscription  is 
his.  The  acknowledgment  alone  is  suflicient  if  it  appears  he 
saw  and  knew  it  {Hoysradt  v.  Kingman,  22  N.  Y.  372; 
Baskin  v.  BasMn,  36  id.  416.)  As  Ware  did  not  engage  in 
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the  conversation  at  the  declaration  of  the  will,  but  testified  to 
what  lie  heard  under  objection,  he  was  competent  to  speak. 
{Hildebrandt  v.  Crawfordy  65  K  T.  107 ;  6  Lans.  502 ;  PaUer- 
son  V.  Copeland^  54  How.  Pr.  460;  Code,  §§  2513,  2545, 
2559  ;  In  re  Brown,  65  How.  Pr.  464.) 

RuoEE,  Ch.  J.  The  probate  of  the  will  of  Henry  p. 
Eysaman  was  contested  before  the  surrogate  by  some  of  his 
heirs  and  next  of  kin,  upon  the  ground  of  undue  influence, 
the  want  of  a  sound  disposing  mind  and  memory,  and  the 
Absence  of  sufficient  proof  of  due  execution  by  the  testator. 
The  main  question  now  presented  is,  whetljer  James  Ware, 
the  principal  legatee,  was  competent  to  testify  to  the  transac- 
tions preceding,  attending  and  succeeding  the  execution  of 
the  will,  and,  if  not,  whether  his  evidence  on  those  subjects 
necessarily  prejudiced  the  contestants  in  the  controversy 
before  the  surrogate.  The  allegation  of  undue  influence  was 
not  supported  by  sufficient  evidence  to  authorize  us  to  review 
the  finding  of  the  surrogate  upon  that  question,  and  the 
inquiries  must  now  be  addressed  to  the  questions  of  due 
execution  and  the  existence  of  testamentary  capacity  at 
the  time  of  its  execution,  as  affectecj  by  the  evidence  of  Ware. 
The  decree  of  the  surrogate  admitted  the  will  to  probate,  and 
his  decision  was  affirmed,  on  appeal,  by  a  divided  court.  The 
will  purported  to  have  been  executed  on  Sunday,  April  27, 
18S4,  and  the  testator  died  on  Thursday,  four  days  thereafter, 
of  uraemia,  or  blood  poisoning,  at  the  age  of  seventy-eight 
years.  The  material  evidence,  bearing  upon  the  questions  of 
mental  and  physical  condition,  related  mainly  to  the  period 
of  one  week  preceding  the  testator's  death.  The  evidence 
showed  that  the  testator  was  afflicted  with  gravel  or  retention 
of  urine,  and  had  been  in  failing  health  for  about  two  months 
before  his  death,  being  much  of  the  time  confined  to  his  bed, 
and  during  the  last  week  of  his  life  wholly  so.  Up  to 
Saturday,  the  evidence  shows  that  he  was,  although  feeble, 
apparently  conscious,  talking  occasionally  with  visitors  and 
.attendants,  and  able  to  transact  some  business  and  to  give 
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orders  concerning  thQ  management  of  his  ordinary  affairs. 
On  Saturday,  after  engaging  in  two  transactions,  he  claimed  to 
be  too  much  exhausted  to  do  any  more  that  day.  Thereafter, 
he  undertook  no  business  transaction  except  that  of  the  execu- 
tion of  his  will,  and  his  physical  condition  seems  to  have 
become  weaker.  He  talked  but  little,  if  at  all,  and  gradually 
declined  until  he  died.  His  physician  testified  that,  on  Mon- 
day, he  observed  symptoms  of  the  suppression  of  urine, 
which  became  quite  pronounced  on  Tuesday,  and  were 
accompanied  by  drowsiness  and  coma,  which  generally  prove 
fatal  in  from  two  to  five  days  after  such  symptoms  appear. 
Others  testified  that  some  of  these  symptoms  were  observable 
on 'Sunday.  No  witnesses,  except  Sharer  and  Ware,  testify 
that  after  Saturday  night  he  engaged  in  any  rational  conver- 
sation, beyond  occasional  calls  for  nourishment  or  attempts 
to  utter  some  name.  The  conversation  attending  the  pub- 
lication of  the  will  was  testified  to  by  Sharer  and  "Ware  alone, 
and  fheir  version  was  much  impaired,  if  not  contradicted,  by 
Barse,  the  only  other  person  who  was  present  at  the  time. 
Many  persons  saw  him  between  Saturday  and  the  day  of 
his  death,  but  none  of  them  testify  to  any  material  conversa- 
tion had  by  him,  except  Sharer  and  Ware,  although  other 
persons  were  present  a#  most  of  the  occasions  described  by 
them. 

The  conversation  taking  place  at  the  time  of  the  execution 
of  the  will,  as  testified  to  by  Sharer,  who  drew  it,  consisted 
almost  wholly  of  alleged  answers  made  to  questions  put  to 
him  by  Sharer,  and  was  substantially  as  follows :  "  I  handed 
the  will  to  him  on  Sunday  morning  and  left  the  room ;  he  soon 
sent  for  me  and  handed  me  the  will  and  said  '  it  is  all  right ; ' 
he  said  he  would  sign  it ;  he  was  in  bed  when  he  signed  it ; 
wrote  upon  a  book ;  Mr.  Barse  then  signed  as  one  of  the 
witnesses;  Mr.  Ware  and  myself  were  in  the  room  when 
Barse  came  in ;  he  said  good  morning  to  Mr.  Eysaman  and 
Mr.  Eysaman  said  good  morning '  Irve ; '  I  said  to  Mr.  Eysaman, 
is  this  your  last  will  and  testament,  and  he  said  it  was  '  his  last 
will  and  testament ; '  I  then  asked,  do  you  want  Mr.  Barse  and 
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myself  to  witness  the  will  in  yonr  presence  and  in  the  presence 
of  us,  and  he  said  he  did ;  I  told  Mr.  Barse  I  had  signed  my 
name  before  he  came;  Mr.  Barse  signed."  Repeating  the 
conversation,  he  further  testified,  "I  asked  if  he  wanted 
Mr.  Barse  to  witness  his  will,  he  said  he  did ;  then  I  asked 
him  if  that  was  his  last  will  and  testament,  and  he  said  it  was ; 
and  then  I  asked  him  if  it  was  his  signature,  and  he  said  it 
was,  or>if  he  wrote  it,  and  he  said  he  did ;  I  asked  him  if  he 
wanted  Mr.  Barse  and  me  to  witness  the  will  in  his  presence 
and  he  said  he  did.  *  *  *  When  the  old  gentleman  signed 
the  will  he  was  sitting  up  in  bed ;  he  asked  to  be  helped ; 
asked  Mr.  Ware ;  I  had  hold  of  his  hand  when  he  wrote ;  I 
guided  his  hand ;  he  was  trembling ;  my  fingers  were  on  his 
wrist ;  he  asked  me  to  do  it ;  the  will  was  read  to  him  fifteen 
or  twenty  minutes  before  the  signing ;  he  said  it  was  all  right ; 
he  said  he  was  glad  he  had  signed  it ;  he  was  glad  it  was  all  over 
now ;  *  *  *  Mr.  Ware  held  him  up ;  stood  by  the  side  of 
the  bed  with  his  arms  around  his  back ;  I  think  he  used  his 
left  arm ;  the  will  that  time  was  lying  on  a  book ;  I  held  the 
book  by  either  the  right  or  left  arm  5***1  had  hold 
of  his  wrist,  back  of  the  bone  of  his  thumb  •  T  steadied  his 
hand.'^ 

Mr.  Barse,  the  other  attesting  witnetes,  testified,  substantially, 
as  follows : 

"  Q.  Mr.  Eysaman  didn't  tell  you  this  was  his  last)  will  and 
testament  ?  A.  No,  sir.  Q.  And  he  didn't  ask  you  to  sign  it 
as  a  witness  ?  A.  Not  in  words.  Q.  Did  Mr.  Eysaman  ask 
you  to  sign  his  will  at  all,  as  a  witness,  in  words  ?  A.  No,  sir. 
Q.  Did  Mr.  Eysaman  say  to  you  at  all  that  he  had  signed  this 
will?  A.  No,  sir.  Q.  Did  he  acknowledge  to  you  in  words 
that  it  was  his  signature  to  the  will,  or  did  he  say  in  words  to 
you  that  it  was  his  signature  to  the  will?  A.  No,  sir.  Q. 
Did  you  hear  any  conversation  at  all  that  you  can  now  recol- 
lect —  any  conversation  or  words  used  by  Mr.  Eysaman  on  that 
occasion  that  you  can  now  recollect  ?  A.  No,  sir.  *  *  * 
Q.  Ton  saw  no  other  sign  of  attention  than  by  the  nodding  of 
the  head  ?    A.  No,  sir.     Q.  Did  he  nod  his  head  more  than 
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once  i  A.  I  don't  know.  Q.  Ton  have  no  impression  about 
any  nodding  of  the  head  more  than  once  ?  A.  No,  sir ;  I  think 
he  nodded  his  head ;  no  other  movement  that  I  recollect,  by 
turning  his  head  or  opening  his  eyes ;  I  think  he  did  utter  my 
name '  Irve ' ;  don't  recollect  any  other  words ;  when  Dr.  Sharer 
spoke  I  do  not  recollect  any  movement  of  the  face  or  head  ; 
I  think  he  made  movement  of  his  head  as  if  giving  attention ; 
nothing  more  than  nodding." 

Another  witness,  who  attended  the  testator  during  the  day 
and  night  of  Sunday,  states  that  he  entered  the  room  in  tlie 
morning  directly  after  Dr.  Shai;er  left,  and  that  he  asked 
the  testator  "  how  he  felt  this  morning,"  and  he  made  no  reply ; 
"  he  was  in  a  drowse  when  I  went  in,  lying  right  upon  his 
back ;  I  think  his  eyes  were  shut."  Sunday,  towards  evening, 
Dr.  Sharer  came  there  with  Mr.  Petrie ;  Dr.  Sharer  spoke  to 
the  old  gentleman;  he  asked  him  if  he  knew  Mr.  Petrie; 
Mr.  Eysaman  made  no  reply  to  it.  "  Q.  Anything  else  said  to 
him  during  that  afternoon  or  evening,  that  you  heard  or  saw  by 
anyone  ?  A.  I  don't  remember  anything ;  Mr.  Eysaman,  most 
of  that  afternoon,  was  in  a  drowse ;  he  would  wake  up  once  in  a 
while  from  his  sleep  and  go  right  in  a  drowse  again  ;  I  did  not 
hear  him  say  anything  at  all  that  day;  *  *  *  during  Sunday 
I  did  not  hear  him  say  anything  to  anybody  ;  I  don't  know 
whether  he  saw  anything  or  not,  of  course ;  he  did  not  move 
his  head  to  notice  anybody ;  there  was  a  person  come  up  to  the 
bed  and  he  took  no  notice  of  them.  I  think  he  did  not,  by  any 
actor  word,  indicate  that  he  realized  any  person  that  was  present. 
I  noticed  his  breathing  heavily  all  along  for  a  number  of 
days ;  from  the  time  I  was  there  with  him ;  Sunday  night  he 
did  not  say  a  word  or  make  a  motion  to  call  for  anything 
himself ;  his  condition,  Monday,  was  the  same,  except  he  was 
a  little  weaker ;  I  didn't  hear  him  talk  any  on  Monday ;  from 
that  time  to  the  time  he  died  he  made  no  reply  when  I  spoke 
to  him ;  more  than  a  mere  nod  of  the  head ;  what  I  asked  him 
was,  if  he  wanted  some  water  or  something  to  wet  his  mouth ; 
I  occasionally  asked  him  if  he  wanted  a  drink  or  something  of 
that  kind ;   I  got  no  reply,  not  a  word  from  that  time  on 
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Sunday ;  I  did  not  hear  him  say  anything  that  you  could 
understand ;  he  died  Thursday  at  three  o'clock ;  from  Sunday 
to  that  time  I  don't  remember  that  he  had  any  conversation." 
The  evidence  of  a  number  of  experts  was  given  on  the  part 
of  the  contestants,  to  the  effect  that  the  signature  of  the  will 
was  not  in  the  handwriting  of  the  testator,  but  was  apparently 
that  of  Sharer,  and  the  surrogate,  in  his  opinion,  states  that 
"  the  appearance  of  his  signature  to  the  alleged  will,  I  think 
indicates  that  he  was  aided  in  its  formation."  An  examination 
of  the  will  which  was  presented  to  the  court  on  the  argument, 
considered  in  connection  with  the  evidence  of  the  experts, 
shows  that  the  capital  letters  in  the  signature  bore  a  resem- 
blance  to  the  character  of  Sharer's  handwriting,  and  did  not 
conform  to  the  manner  in  which  the  testator  usually  formed 
such  letters.  Some  discrepancies  also  appeared  in  the  evidence 
of  Sharer,  and  several  witnesses  testified  to  declarations  made 
by  him  which  were  more  or  less  inconsistent  with  his  testimony 
on  the  trial.  It  seems  to  us,  upon  the  whole  evidence,  to  be 
'indisputable  that  the  testator  was,  at  the  time  of  the  execution 
of  the  will,  in  the  borderland  between  consciousness  and 
insensibihty.  Although  we  have  not  alluded  to  all  of  the 
circumstances  bearing  upon  the  issue  tried,  we  have  endeavored 
to  present  its  salient  features  witli  a  view  of -showing  the 
bearing  which  the  evidence  of  Ware  had  upon  the  question 
presented.  The  probate  of  the  \vill  was  affirmed  at  General 
Term  upon  the  ground,  among  others,  that  the  evidence  of . 
Ware,  even  if  erroneously  admitted,  did  not  necessarily 
prejudice  the  contestants.  We  are  unable  to  concui'  in  the 
opinion  of  the  majority  of  that  court  upon  this  qwestion,  and 
think  that  upon  the  evidence  a  serious  question  of  fact  was 
presented  to  the  surrogate,  as  to  the  existence  of  testamentary 
capacity  on  the  part  of  the  testator  on  Sunday  morning  when  the 
will  was  executed,  and  whether  there  was  a  conscious  and  intelli- 
gent understanding  by  him  of  the  circumstances  attending  its 
execution.  It  cannot  properly  be  said  that  material  evidence 
erroneously  admitted  upon  an  issue  is  harmless,  unless  the  testi- 
mony preponderates  so  greatly  in  favor  of  the  proposition  that 
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a  verdict  against  it  would  be  set  aside  by  the  court  as  contrary 
to  tlie  evidence.  When  the  evidence  on  each  side  is  so  nearly 
balanced  that  a  determination  either  way  would  not  be  reversed 
upon  appeal,  it  cannot  be  said  that  the  losing  party  is  not 
prejudiced  by  material  evidence  testified  to  by  an  incompetent 
witness  against  his  objection.  We  think  the  testimony  in  this 
case,  excluding  that  of  Ware,  was  so  nearly  balanced  that  a 
decree  in  favor  of  either  party  could  not  properly  have  been 
reversed  upon  the  facts  by  an  appellate  tribunal. 

Under  these  circumstances  Ware,  who  was  the  principal 
devisee  under  the  will  and  had  been  in  the  testator's  employ 
for  upwards  of  forty  years  and  his  constant  attendant  dur- 
ing his  last  sickness,  was  called  as  a  witness  in  support  of 
the  will.  He  was  permitted  to  testify  to  his  observations 
of  the  acts,  conduct  and  conversations  of  the  testator  dur- 
ing the  last  week  of  the  testator's  sickness.  This  evidence, 
was  uniformly  objected  to,  except  in  one  instance,  by  the 
contestants,  upon  the  specific  ground  that  Ware^  as  a 
legatee  under  the  will,  was  not  competent  to  testify  to 
personal  communications  and  transactions  with  the  testator, 
under  section  829  of  the  Code.  These  objections  were 
uniformly  overruled  by  the  surrogate,  and  Ware  gave 
abundant  evidence  upon  the  subject  of  the  testator's  mental 
and  physical  condition  during  the  last  week  of  his  life. 
Among  other  things,  he  was  permitted  to  testify,  under 
objection,  to  a  conversation  occurring  between  himself  and 
the  testator,  on  Saturday,  the  twenty-sixth  of  April,  in  rela- 
tion to  the  subject  of  an  offer  by  the  testator  to  execute  a 
deed  of  a  certain  one  hundred  acres  of  land  to  the  witness, 
which  was  declined  by  him.  The  conceded  error  in 
admitting  this  evidence  was  disregarded  by  the  General 
Term,  upon  the  ground  that  the  objection  thereto  was  not 
sufiiciently  specific.  The  objection  immediately  succeeded 
eight  previous  objections  to  similar  evidence,  made  upon  the 
ground  that  the  witness  was  not  competent  to  testify  to  such 
transactions  and  conversations,  and  that  it  was  "  mcompetent 
and  immaterial."     We  think  the  admission  of  this  evidence 
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was  error,  and  that  the  trial  court  was  sufficiently  apprised 
of  the  real  nature  of  the  objection  by  tlie  whole  course  of  the 
examination  of  the  witness.  {Church  v.  Howard^  79  N.  Y. 
415.)  This  witness  was  further  permitted  to  testify  to  his 
observations  of  the  testator's  acts,  conduct  and  conversations 
during  the  four  days  succeeding  the  Saturday  in  question. 
Excluding,  for  the  present,  lus  evidence  on  the  subject  of  the 
execution  of  the  will,  he  testified,  under  objection,  to  eleven 
different  conversations  had  by  the  testator  with  various  per- 
sons, indicating  capacity  to  converse  intelligently  and  under- 
standingly  upon  the  subject  introduced ;  a  recognition  of  the 
various  persons  who  visited  him ;  appreciation  and  intelligent 
answers  to  all  questions  put  to  him ;  a  consciousness  of  his 
physical  wants  and  the  ability,  in  language,  to  make  them 
known ;  and,  generally,  to  a  sufficient  degree  of  consciousness, 
intelligence  and  judgment  to  show  that  when  he  executed  his 
will  he  did  so  with  full  knowledge  and  appreciation  of  the 
nature  and  effect  of  the  transaction  in  which  he  was  engaged. 
It  is  quite  impossible  to  say  that  this  evidence  did  not  have 
a  powerful  effect  upon  the  determination  of  the  question  of 
testamentary  capacity  presented  to  the  surrogate  for  decision. 
This  evidence  Was  offered  and  received  as  bearing  upon  the 
condition  of  the  body  and  mind  of  the  testator,  without  refer- 
ence to  the  particular  signification  of  the  language  used  by 
him,  and  was  important  only  as  showing  the  mental  capacity 
of  the  testator  and  whether  he  had  an  intelligent  understand- 
ing and  apprecifition  of  what  took  place  within  his  sight  and 
hearing  at  the  time  of  the  execution  of  the  will.  The  issue 
in  the  case  was  whether  the  testator  was  conscious  and  of 
30und  disposing  mind  on  the  Sunday  in  question,  and  Ware's 
evidence  consisted  of  his  observations  of  the  acts,  conduct 
and  conversations  of  the  testator  as  exhibited  to  those  who 
were  attending  him.  Such  evidence  was  important  and 
material  upon  the  issue  tried  and  is  clearly  within  the  letter 
and  spirit  of  .those  transactions  to  which  the  Code  prohibits 
an  interested  witness  from  testifjnng.  It  was  of  the  same 
class  of  evidence  as  that  pronounced  by  this  court  to  be 
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incompetent  under  section  829  of  the  Code  in  Holcomh  v. 
Holcomb  (95  N.  Y.  316) ;  Lane  v.  Laiie  (Id.  494) ;  In  re 
Smith  (Id.  516). 

As  indicated  by  the  head-note  of  Holcomh  v.  Holcomb^  it 
was  there  held  that  "  the  policy  of  the  statute  excludes  testi- 
mony of  an  interested  witness  concerning  any  transaction 
with  the  deceased  in  which  the  witness  in  any  manner  partici- 
pated, or  of  any  communication  in  his  presence  or  hearing,  if 
he,  in  any  way  was  a  party  thereto,"  and  that  testimony  of 
interested  witnesses  was  improperly  received  "  as  to  conduct 
and  actions  of  the  deceased,  tending  to  show  his  enfeebled 
and  dependent  condition,  and  as  to  statements  made  by  him 
although  not  addressed  to  the  witness,  and  made  in  ignorance 
of  his  presence." 

The  case  of  Gary  v.  White  (59  JS".  Y.  336)  is  not  an  authority 
for  the  admission  of  this  evidence.  Several  grounds  for  the 
conclusion  reached  in  that  ca^  were  stated,  but  a  single  judge 
only  concurred  with  the  opinion ;  two  judges  concurred  in  the 
result  and  two  dissented,  the  remaining  judge  not  voting. 
One  of  the  grounds  suggested  in  that  case  was  that  the  party 
objecting  to  the  evidence  offered,  was  not  an  assignee  of  the 
deceased  person  Avithin  the  meaning  of  the  statute.  The  evi- 
dence there  sought  to  be  given  consisted  of  a  declaration  made 
by  the  deceased  person  to  his  own  attorney  in  the  presence  of 
the  plaintiff.  The  point  was  presented  upon  an  objection  to  the 
question  calling  for  the  evidence  which  was  sustained  by 
the  trial  court.  The  judge  who  wrote  in  this  court  was  of  the 
opinion  that  the  question  excluded  did  not  necessarily  relate 
to  a  personal  communication  or  transaction  between  the 
deceased  person  and  the  witness,  and  was,  therefore,  competent. 
The  case  cannot  be  considered  an  authority  upon  the  question 
here  presented. 

Ware  was  also  permitted  to  testify,  under  objection,  to  the 

conversation  taking  place  between  the  testator  and  Sharer 

and  Barse  attending  the  attestation  and  publication  of  the  will. 

His  evidence  tended,  in  every  material  respect,  to  corroborate 
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the  version  given  of  the  transaction  by  Sharer,  and  conflicted 
with  that  of  Barse.  At  the  time  this  evidence  was  admitted 
it  appeared  that  Ware  had  been  present  during  the  whole 
interview,  during  which  the  will  was  alleged  to  have  been 
executed,  and  had,  confessedly,  taken  a  part  in  its  subscription 
by  the  testator.  Ware  and  ^arer  were  the  only  persons  then 
present,  and  Ware  supported 'the  testator  upon  the  bed  in  his 
arms  by  the  testator's  express  request,  while  Sharer  guided  the 
hand,  upon  similar  request,  and  assisted  Eysaman  in  subscribing 
his  name  to  the  will.  It  cannot  be  doubted  that  the  request 
to  Ware,  and  acquiescence  and  participation  in  the  act  of  the 
testator  in  subscribing  the  will,  was  a  personal  transaction 
and  communication  between  liim  and  the  testator  witliin  the 
meaning  of  the  statute.  Such  must  have  been  the  under- 
standing of  the  proponents,  for  they  voluntarily  omitted  to 
examine  Ware  in  chief  as  to  the  signing  of  the  w411,  but  con- 
fined his  evidence  to  the  publication  and  attestation  which 
followed  the  testator's  subscription.  This  was  claimed  by  them 
to  be  competent  as  relating  to  another  transaction  in  which  he 
took  no  part. 

We  think  it  was  error  lo  admit  this  evidepce.  The  act  of 
executing  the  will,  although  consisting  of  several  incidents, 
constituted  but  one  transaction,  and  derived  its  efficacy  as  a 
valid  execution  from  the  performance  of  each  requirement  of 
the  statute.  The  transaction  was  continuing  and  related  to  but 
one  subject,  viz.,  the  execution  of  a  will.  A  participation  by 
a  person  in  any  of  the  material  acts  required  to  complete  its 
valid  execution  made  the  transaction  one  between  the  testator 
and  that  person.  Ware  was  present  from  the  subscription  to 
the  publication  and  attestation,  and  it  cannot  reasonably  be  held 
that  he  did  not  participate  in  the  execution  of  the  will. 

We  are  referred  by  the  respondents  to  section  2544  of  the 
Code  of  Civil  Procedure,  providing  that  "  a  person  is  not  dis- 
qualified or  excused  from  testifying  respecting  the  execution 
of  a  will  by  a  provision  therein,  whether  it  is  beneficial  to 
him  or  otherwise,"  as  bearing  upon  the  question  of  the  com- 
petency of  the  evidence  given  by  Ware.     Ko  argument  or 
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diecussion  accompanied  this  reference,  and  we  are  left  to  con- 
jecture what  bearing  it  is  supposed  to  have  upon  the  facts  of 
the  case.  We  infer  that  it  is  thought  to  have  effected,  to  some 
extent,  a  repeal  of  section  829  by  implication,  and  some  of  my 
brethren  are  of  the  opinion  that  the  point  is  sufficiently  grave 
to  require  serious  treatment.  The  section  occurs  in  that  part 
of  the  Code  relatftig  exclusively  to  proceedings  in  Surrogates' 
Courts,  and  states,  in  respect  to  a  single  subject,  that  a  person 
shall  not,  by  reason  of  an  interest  under  a  will,  whether  benefi- 
ical  or  otherwise,  be  disqualified  from  testifying  to  its  execution. 
We  think  this  section  was  intended  to  be  restricted  to  sub- 
scribing witnesses  alone. 

The  persons  whose  testimony  is  competent,  and,  by  statute, 
indispensable  to  the  probate  c»f  a  will,  are  its  subscribing  wit- 
nesses, and  they  are,  according  to  general  understanding,  the 
persons  who  are  known  as  witnesses  to  its  execution.  To 
hpld,  therefore,  that  the  section  refers  only  to  those  persons 
who  are  generally  understood  to  be  the  witnesses  to  a  will, 
would  accord  with  its  language,  and,  we  think,  also  with  its 
obvious  meaning  and  intent.  Repeals  by  implication  are  not 
favored  by  the  courts  and  will  not  be  allowed,  unless  there  is 
such  a  repugnance  between  two  statutes  that  they  cannot 
stand  together  and  one  necessarily  nullifies  the  other.  If 
such  a  construction,  however,  can  be  given  to  them  that  both 
may  stand  and  each  have  an  appropriate  office  to  perform,  then 
it  is  the  duty  of  the  court  to  so  interpret  them.  We  think 
that  section  2544  refers  to  subscribing  witnesses  alone,  and  was 
intended  to  make  all  such  witnesses  competent  to  testify  in  a 
probate  court  to  its  execution,  however  their  interest  might 
arise.  Although  the  express  words  do  not  so  confine  it,  we 
.think  such  a  purpose  can  fairly  be  implied  from  its  language 
and  that  of  statutes  in  pari  materia.  It  is  said  in  the  note 
to  the  section,  in  Throop's  edition  of  the  Code  of  Civil  Pro- 
cedure, that  it  was  substituted  for  section  6,  and  a  part  of  section 
50  of  part  2,  chapter  6,  title  1  of  the  Revised  Statutes.  Those 
sections  were,  substantially,  aa  follows :  Section  6  provided  that 
a  creditor  being  a  subscribing  witness  whose  debt  is  by  the  will 
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made  a  charge  upon  lands  devised,  should,  notwithstanding 
such  interest,  be  a  competent  witness  to  prove  the  will.  Section 
50  provided  that :  ^'  If  any  person  shall  be  a  subscribing  wit- 
ness to  the  execution  of  any  will,  wherein  any  beneficial 
devise,  legacy,  interest,  or  appointment  of  any  real  or  personal 
estate  shall  be  made  to  such  witness,  and  such  will  cannot 
be  proved  without  the  testimony  of  such*  witness,  the  said 
devise,  legacy,  interest  or  appointment  shall  be  void  so  far 
only  as  concerns  such  witness,  or  any  claiming  under  him ; 
and  such  person  shall  be  a  competent  witness,  and  compellable 
to  testify  respecting  the  execution  of  the  said  will  in  Uke 
manner  as  if  no  such  devise  or  bequest  had  been  made." 
Section  51,  referring  to  the  same  subject,  provided  that,  in 
case  such  witness  would  have  been  entitled,  ^  heir  or  next  of 
kin,  to  a  share  in  the  estate  of  such  testator  if  he  had  died 
intestate,  that  he  might  recover  from  the  devisees  and  lega- 
tees in  the  will,  if  established,  his  proportion  of  such  estate, 
not  exceeding,  however,  the  amount  devised  to  him  by  the  will. 
Section  6  of  the  Revised  Statutes  was  expressly  repealed 
by  chapter  245  of  the  Laws  of  1880,  and  th'ereby  rendered 
all  interested  witnesses,  save  those  mentioned  in  section  50, 
which  was  expressly  excepted  from  the  repeal,  incompetent  to 
testify  as  subscribing  witnesses.  Section  2544  was,  therefore, 
adopted  as  a  substitute  for  section  6,  and  was  intended  to 
enlarge  the  former  exception  and  embrace  u6t  only  the  special 
case  provided  for  by  the  repealed  section,  but  all  other  possible 
cases  where  an  interest  in  the  event  of  a  controversy  over  the 
probate  of  a  will,  might,  under  tlie  existing  statute,  disqualify  a 
subscribing  witness  from  testifying  to  its  execution.  Although 
it  may  not  be  easy  to  specify  such  cases  the  legislature,  probar 
bly  out  of  abundant  caution,  deemed  it  prudent  by  general 
words  to  embrace  all  subscribing  witnesses  by  a  comprehensive 
exception  from  disqualification  by  reason  of  interest.  The 
language  of  the  enactment  seems  to  support  this  view. 
The  evidence  authorized  to  be  given  by  section  2544  refers  to 
that  given  in  Surrogates'  Courts  alone,  and  relates  solely  to  the 
subject  of  the  execution  of  the  will.     It  was  clearly  intended 
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to  operate  as  a  substitute  for  prior  statutes  that  related  to 
subscribing  witnesses  alone,  and  there  was  no  reason  for 
including  other  persons  in  its  provisions.  The  reason  for 
exempting  such  witnesses  from  the  application  of  the  general 
rule  of  exclusion,  made  hj  section  829  is  ob^aous,  as  their 
testimony  is  made  indispensable,  if  obtainable,  to  the  probate 
of  a  will.  (§§  2618, 2619.)  Otherwise  numerous  wills  to  which 
legatees  and  others  interested,  who  had,  through  ignorance,  care- 
lessness or  inadvertence  become  attesting  witnesses,  would  fail 
in  their  probate  and  the  wishes  of  their  makers  in  respect  to  the 
disposition  of  their  property  be  altogether  defeated.  To  obviate 
these  consequences  the  provisions  of  the  various  statutes  referred 
to  were  adopted.  To  carry  the  effect  of  section  2544  beyond 
the  object  alluded  to  would  make  interested  witnesses  com- 
petent to  testify  to  facts  no  more  essential  to  the  establishment 
of  wills  than  many  other  transactions  respecting  which  they 
are  obviously,  under  section  829,  incompetent  now  to  testify. 
Such  witnesses  are  now  incompetent  to  speak  of  personal 
communications  and  transactions  with  a  testator,  showing 
undue  influence  or  testamentary  capacity,  and  why  should  it 
be  deemed  important  to  make  them  competent  to  prove  the 
execution  of  a  will,  which  is  generally  supposed  to  be 
effectively  taken  care  of  by  the  subscribing  witnesses,  and  yet 
deprive  them  of  competency  upon  other  equally  important 
facts  in  such  a  controversy.  It  might  also  be  asked  why 
legatees  who  are  subscribing  witnesses  should  be  compelled  to 
forfeit  their  legacies  if  called  to  prove  a  will,  and  that  those 
who  are  also  legatees  but  not  such  witnesses,  can  testify  to  the 
same  facts  with  perfect  immunity  from  loss  by  reason  thereof  ? 
And  it  may  further  be  asked  why  such  person  should  be  per- 
mitted to  testify  to  the  execution  of  wills  before  a  surrogate 
and  yet  be  precluded  from  doing  so  in  controversies  in  other 
courts  concerning  the  vahdity  of  testamentary  dispositions? 
It  is  quite  apparent  that  section  2544  has  not  been  sup- 
posed by  either  the  bench  or  the  bar  of  the  state,  to  have 
produced  any  change  in  section  829;  for  during  the  nine 
years  since  its  adoption,  it  has  not  been  cited  or  referred  to  in 
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any  case  that  we  have  discovered,  where  section  829  has  been 
the  subject  of  consideration.  In  the  meanwhile  numerous 
decisions  have  been  erroneously  made  in  the  courts  of  the 
state  if  section  2544  is  now  given  the  effect  claimed  for  it. 
We  refer  to  a  few  only  of  the  casefe  which  have  been  decided 
in  tliis  court. 

In  Lane  v.  Lane  (95  N.  Y.  494),  the  evidence  of  the  testator's 
wife,  who  was  a  legatee  under  the  will,  was  admitted  to  prove 
the  conversations  taking  place  at  its  preparation  and  execution. 
This  court  said,  "as  to  any  personal  transaction  or  conununi- 
cation  with  the  testator,  she  was,  of  course,  incompetent  to 
testify  under  section  829  of  the  Code,"  and  the  judgment  was 
reversed  for  error  in  the  admission  of  her  evidence. 

In  the  same  volume  (p.  516)  in  the  Matter  of  the  Probate 
of  the  Win  of  Smith,  a  legatee  and  executor  of  tlie  will  was 
permitted  to  testify  to  the  instructions  of  tiie  testator  and  the 
draft  and  execution  of  a  will  on  September  tenth,  with  a  view 
of  showing  that  a  subsequent  will,  executed  on  September 
thirteenth,  was  a  transcript  of  the  previous  will  and  in  all 
respects  the  same,  except  that  the  witness  was  a  subscribing 
witness  to  the  first  will  and  not  to  the  last.  It  was  held  that 
such  witness  was  not  competent  to  testify  under  section  829. 

In  the  Matter  (f  the  Will  of  Wilson  (103  N.  T.  374)  an 
executor  and  legatee  under  the  will  of  Wilson  was  allowed 
to  testify  to  facts  relating  to  the  preparation  and  execution  of 
the  will.  It  was  held  that  the  witness,  having  previously 
executed  a  release  of  his  legacy  to  the  executor,  was  thereby 
rendered  competent,  although,  otherwise,  he  would  have  been 
incompetent  under  section  829. 

In  Loder  v.  Whdpley  (111  K  Y.  239),  it  was  stated  thH, 
"  the  testimony  of  a  legatee  under  a  will,  so  far  as  it  relates  to 
communications  with  the  testator,  or  transactions  with  him, 
is  inadmissible  on  proceedings  taken  for  the  admission  of  the 
will  to  probate  under  Code  of  Civil  Procedure  (§  829)."  It 
may  ako  be  observed  that  Ware's  evidence  was  not  offered 
for  the  purpose  of  proving  the  execution  of  the  will,  for  the 
surrogate  had  already  ruled  that  the  formal  proofs  of  execu- 
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tion  were  suflScient  to  admit  the  will  to  probate,  and  it  \^a8, 
therefore,  received  upon  the  question  of  testamentary  capacity, 
and  was,  unquestionably,  important  evidence  upon  that  issue. 
As  we  have  seen,  his  evidence  upon  that  question,  if  derived 
from  personal  transactions  and  communications  with  the  testa- 
tor, was  incompetent,  and,  upon  such  an  issue,  it  was  none  the 
less  so  because  it  related  to  observations  mad^  during  the  pro- 
eeedibgs  for  the  publication  of  the  will. 

The  history  of  sections  828  and  829  shows  a  uniform,  con- 
sistent and  intelligent  purpose  on  the  part  of  the  legislature, 
while  abohshing  the  strict  rules  of  the  common  law  in  relation 
to  testimony  given  by  interested  persons,  to  so  limit  and 
restrict  such  evidence  as  not  to  permit  them  to  speak  of  per- 
sonal transactions  and  communications  had  with  a  deceased 
person  through  whom  the  respective  «parties  to  the  litigation 
derived  the  title  or  interest  which  was  its  subject.  The  gen- 
eral principle  that  interest  in  the  event  of  an  action  should 
not  disqualify  a  person  from  testifying  therein  was  incorpo- 
rated in  section  89S  of  the  original  Code  of  Procedure  adopted 
in  1848.  It  was  thereby  provided  that  "  no  person  offered  as 
a  witness  shall  be  excluded  by  reason  of  his  interest  in  the 
event  of  the  action."  By  section  399,  however,  it  was  pro- 
vided that  the  previous  section  should  not  apply  to  a  party  to 
the  action,  nor  to  any  person  for  whose  immediate  benefit  it 
should  be  prosecuted  or  defended ;  neithef  should  an  assignor 
of  a  thing  in  action  or  contract  be  examined  in  behalf  of  a 
person  deriving  title  through  or  from  him  against  an  assignee 
or  an  executor  or  administrator,  unless  the  other  party  to  such 
contract  or  thing  in  action  should  be  living. 

By  an  amendment  to  the  Code,  in  1857,  the  restriction  as 
to  parties  to  an  action  and  persons  for  whose  immediate  bene- 
fit it  was  prosecuted  or  defended  was  removed  in  cases  where 
the  adverse  party  was  living  and  was  capable  of  being  exam- 
ined as  to  the  same  transaction.  Under  these  provisions  it 
had  been  held  that  they  did  not  apply  to  special  proceedings 
or  probate  cases.  {In  re  Bdt^  1  Park.  Crim.  Rep.  169; 
Woodruff  V.  Cfeaj,  2  Brad.  Surrogate  Rep.  223.)     But  by 
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section  12,  chapter  459  of  the  Laws  of  1860,  it  was  provided 
that  sections  398  and  399  should  apply  to  Surrogates'  Courts, 
and  that  the  interested  parties  thereby  made'  competent 
should  not  testify  to  personal  transactions  had  with  a  deceased 
person  under  certain  circumstances  therein  specified.  By 
section  31,  chapter  460,  Laws  of  1862,  sections  398  and  399 
of  the  Code  of  Procedure  were  not  only  again  made  applica- 
ble to  Surrogates'  Courts,  but  such  parties  as  were  thereby 
made  competent  as  witnesses  were  proliibited  from  testifying 
to  personal  transactions  or  communications  with  a  deceased 
person  as  against  the  executors,  administrators,  heirs*at-law, 
next  of  kin  or  assignees  of  such  deceased  person.  Since 
1862,  therefore,  through  all  of  the  mutations  which  sections  398 
and  399  have  undergone,  until  they  became,  in  1877,  sections 
828  and  829  of  the  present  Code  of  Civil  Procedure,  the  pro- 
hibition upon  interested  parties,  in  actions  as  well  as  surro- 
gates' proceedings,  from  testifying  to  personal  communications 
and  transactions  with  a  testator,  have  been  carefully  re-en- 
acted and  preserved.  It  can  hardly  be  supposed  that  these 
sections  which  have  been  the  subject  of  frequent  considera- 
tion and  amendment  by  the  legislature,  and  of  the  fullest  and 
most  careful  scrutiny  and  consideration  by  the  courts,  should 
have  been  intended  to  be  amended  in  so  important  a  particu- 
lar as  that  contended  for,  without  any  reference  to  it  in  the 
section,  or  some  provision  making  it  applicable  to  other  than  \ 
probate  cases  involving  the  validity  of  wills,  and  where  the 
want  of  such  evidence  might  be  conclusive  of  the  contro- 
versy. Indeed,  we  do  not  see  why  the  same  rule  of  construc- 
tion would  not  require  us  to  hold  that  section  399  of  the 
original  Code  operated  to  repeal  section  50  of  the  Eevised 
Statutes,  for  certainly  that  section  prohibited  all  interested 
persons  from  testifying  to  personal  communications  and 
transactions  with  a  deceased  person ;  and  the  general  language 
of  that  section  would  apply  as  well  to  subscribing  witnesses  as 
to  persons  not  in  that  situation ;  yet  it  was  never,  we  think, 
supposed  to  have  that  effect,  and  section  50  still  remains  as  an 
existing  provision  of  law  prescribing  the  conditions  upon 
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which  legatees  and  others  who  are  attesting  witnesses,  shall 
testify  in  respect  to  the  execution  of  wills.  It  seems  to  us  it 
could  not  have  been  intended  that  these  legatees  should  be 
compelled  to  forfeit  their  legacies  to  render  them  competent 
to  testify  to  the  execution  of  a  will,  while  others  who  were 
equally  interested  could  testify  to  it  without  losing  their 
interests  thereunder. 

We  are,  for  the  reasons  stated,  of  the  opinion  that  the 
judgment  of  the  General  Term  and  decree  of  the  surrogate 
should  be  reversed,  and  tlie  proceedings  remanded  for  the 
further  action  of  the  surrogate  therein,  with  the  question  of 
costs  reserved  for  the  determination  of  the  court  below,  upon 
the  final  disposition  of  the  case. 

AH  concur  except  Eabl,  J.,  who  takes  no  part 

Judgment  accordingly. 


Akdbew  T.  HuYCK,  as  Administrator,  etc.,  Respondent,  n, 
Thomas  M.  Andrews,  Appellant. 

The  existence  of  an  easement  authorizing  another  to  dam  up  and  use  the 
waters  of  a  stream  upon  lands  conveyed,  is  a  breach  of  a  covenant  against 
incumbrances,  and  knowledge  on  the  part  of  the  grantee  at  the  time  of 
the  conveyance  or  notice  to  him  of  the  existence  of  the  easement  is  ho 
defense  to  an  action  for  the  breach. 

It  seems  that  any  easement,  except  that  of  a  public  highway,  is  a  breach  of 
such  a  covenant;  it  protects  the  grantee  against  every  other  adverse 
right,  interest  or  dominion  over  the  land,  and  he  may  rely  upon  it  for 
his  security. 

There  is  no  distinction  in  this  respect  between  incumbrances  which  affect 
the  title  and  those  simply  affecting  the  physical  condition  of  the  land. 

Eutz  V.  McChine  (22  Wis.  628);  MemmeH  v.  McKeen  (112  Penn.  815) 
disapproved. 

In  an  action  to  recover  damages  for  the  breacli  of  such  a  covenant,  it 
appeu^  that  B.  owned  an  easementin  a  stream  upon  the  land  conveyed, 
i.  e.,  the  right  to  erect  and  maintain  a  dam  across  it  and  to  use  all  of  its 
waters  and  to  extend  the  dam  then  existing.  At  the  time  of  the  convey- 
ance there  was  a  dam  across  the  stream  which  had  been  maintained  for 
many  years,  and  the  waters  were  used  to  furnish  power  to  a  mill  upon 
SioKBLs  -  Vol.  LXVIII.    1 1 
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B.'s  adjoining  land.  I£sid,  that  the  grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was  not  charged  with  knowledge  that  B. 
had  a  paramount  right  to  the  exclusive  use  of  the  waters  or  a  right  to 
extend  his  dam. 
Defendant  alleged  in  his  answer  a  mistake  and  asked  to  have  the  deed 
reformed  by  making  the  conveyance  subject  to  B/s  easement.  Held, 
that  evidence  of  the  value  of  the  dam  in  connection  with  the  mill  was 
incompetent,  either  upon  this  issue  or  the  question  of  damages;  that 
the  proper  measure  of  damages  was  the  difference  between  the  value  of 
the  land  without  and  with  the  easement. 

.(A^rgued  January  28,  1889-  decided  March  12,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  18S6,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

NdtJianid  <7.  Moah  for  appellant.  Facts  of  public  notoriety 
relating  to  the  subject  of  a  contract  must  be  presumed  to  have 
been  known  to  the  parties  at  the  time  of  the  making  of  the 
contract.  {Woodruff  v.  Woodruffs  52  N.  Y.  63 ;  Reynolds 
V.  (7.  Ins,  Co.^  4/1  id.  597 ;  Gallagher  v.  Boden^  4  East.  Eep. 
144,  147;  Memmert  v.  McKeen,  112  Penn.  St.  315,  316, 
.320 ;  Caihcart  v.  Bowman^  5  id.  317 ;  Funke  v.  Yoneida^ 
11  S.  &  E.  109;  Patterson  v.  Arthurs^  9  Watts,  162; 
Wilson  V.  Cochran^  48  Penn.  St.  107 ;  Kutz  v.  McCune^  22 
Wis.  628.)  An  easement  obviously  and  notoriously  affecting 
the  physical  condition  of  land  at  the  time  of  its  sale  is  not 
embraced  in  a  general  covenant  against  incumbrances.  {Kutz 
V.  McGune,  22  Wis.  628 ;  Smith  v.  Hughes,  50  id.  621 ;  Witr 
heck  V.  Corler,  15  Johns.  482;  Jackson  v.  Hathaway,  Id. 
447 ;  HaZdam  v.  Sweet,  55  Mich.  200.)  It  was  error  in  the 
court  to  strike  out  the  testimony  of  defendant's  witness,  Amos 
D.  Briggs,  that  the  value  of  this  dam  and  water  privilege,  in 
connection  with  his  mill,  was  $10,000.  {Scaitergood  v.  Wood^ 
79  N.  Y.  263;  Holten  v.  Holten,  5  W'kly.  Dig.  14;  Weiting 
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V.  Sckerer,  8  id.  392 ;  Wood  v.  Ins.  Co.,  6  Bos.  229 ;  Putzel 
V.  Van  Brunt,  40  Super.  Ct.  Eep,  501,  609 ;  Reynolds  v. 
Com.  Ins.  Co.,  47  N.  Y.  606 ;  Clark  v.  JV.  T.  L.  Ins.  Co.,  64 
id.  38,  39 ;  Hashrook  v.  Paddock,  1  Barb.  635 ;  Pitney  v. 
G.  F.  Ins.  Co.,  61  id.  340 ;  Springsteen  v.  Smnson,  32  N.  Y. 
TOT ;  SUphenKorst  v.  Wolf,  35  Super.  Ct.  25 ;  Knapp  v. 
Warner,  57  K  Y.  668 ;  Coyne  v.  TT^at;^;',  84  id.  386  ;  Briggs 
V.  Smith,  20  Barl:).  419 ;  Burns  v.  (7%  o/*  Schenectady,  24 
Hun,  10 ;  Merrit  v.  Seaman,  6  N.  Y.  168 ;  Fountain  v. 
P^«^,  38  id.  184;  WWiams  v.  Sargent,  46  id.  481 ;  Jft^ 
jt^^Wr  V.  Duffy,  6  Hun,  229 ;  Hubbard  v.  Russell,  24  Barb. 
409 ;  Jackson  v.  CadweU,  1  Cow.  622 ;  Cayuga  Co.  Bk.  v. 
Fbr^ie?i,  6  N.  Y.  745 ;  Jackson  v.  irc?%,  20  Johns.  363 ; 
Elwood  V.  Diefmdorf,  5  Barb.  398,  406 ;  Whiteside  v. 
Jackson,  1  Wend.  418.) 

Eugene  Burlingame  for  respondent.  "Physical  condi- 
tions," amounting  to  an  incumbrance  upon  real  estate,  or^ 
knowledge  on  the  part  of  the  purchaser  of  their  existence, 
will  not  defeat  a  right  of  action  on  covenants  against  them  in  a 
deed  conveying  the  property.  (Rawle  on  Covenants  [5th  ed.] 
102,  §  82 ;  KeUogg  v.  In^ersoll,  2  Mass.  101 ;  2  Greenl.  on 
Ev.  §  242 ;  Schriver  v.  Smith,  100  K  Y.  471 ;  Shattuck  v. 
Lamh,  65  id.  500 ;  Mohr  v.  Parmalee,  43  Super.  Ct.  [J.  &  S.] 
320 ;  Giles  v.  Dugro,  1  Duer,  331 ;  Jerald  v.  EUy,  51  Iowa, 
321;  Beach  v.  Miller,  51  111.  202;  Barlow  v.  McKinley, 
24  Iowa,  70 ;  Kostendader  v.  Pierce,  37  id.  645 ;  Jerald  v. 
EUey,  45  id.  322 ;  Butt  v.  ^^Jf^,  78  Ky.  352 ;  ^w/-*<g  v.  Hill,  48 
Ind.  52  ;  Kellogg  v.  JfoZm,  50  Mo.  496 ;  62  id.  429  ;  Prescott  v. 
Truman,  4  id.  627;  Huhhard  v.  Norton,  10  Conn.  422; 
Haynes  v.  yi?w7i^,  36  Me.  561 ;  Lamh  v.  Danforth,  59  id. 
324;  Pritchard  v.  Atkinson,  3  N.  H.  335;  Her  rick  v. 
J/oi?/'^,  19  Me.  313 ;  5t^^r  v.  (?a^e,  27  Vt..  739 ;  Parish 
V.  Whitney,  3  Gray,  516 ;  Harlow  v.  Thoinas,  15  Pick.  66 ; 
(riZe«  V.  Dugro,  1  Duer,  331 ;  Morgan  v.  Smith,  11  111.  194, 
199;  G^m/i  v.  Hancock,  31  Me.  42;  Michel  v.  Trarw<?r, 
6  Conn.  497 ;  67ZarA  v.   Conroe,  38  Yt.  469 ;  2  Devlin  on 
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Deeds,   §  910;    Dart's   Law   of    Vendors    and    Purchasers 
[6th  ed.]  886.) 

Eabl,  J.  In  March,  1880,  the  defendant  conveyed  to  Maria 
W.  Huyck,  plaintifPs-  intestate,  by  what  is  commonly  known 
as  a  full  covenant  deed,  certain  land  situate  in  the  town  of 
Coeymans,  in  the  county  of  Albany,  which,  as  described  in  the 
deed,  contained  the  whole  of  Hawneycroix  creek  witliin  its 
boundaries.  Prior  thereto  Amos  Briggs  had  received  a  deed 
of  adjoining  land  on  the  east  side  of  the  creek,  which  con- 
veyed to  him  with  the  land  an  easement,  as  follows :  "  The 
right  to  the  use  of  the  whole  of  the  water  of  the  said  Hawney- 
croix kill  or  creek ;  also  the  right  to  erect  and  maintain  a  dam 
across  said  creek,  and  to  connect  same  to  the  opposite  bank 
thereof,  at  such  place  as  the  dam  now  is,  and  to  extend  the 
same,  by  an  embankment  or  otherwise,  from  the  bank  at  the 
water's  edge  to  the  high  bank  or  liill  west  thereof,  and  the  right 
^  also,  from  time  to  time,  to  go  on  to  and  upon  the  land  on  the 
opposite  side  of  said  creek,  for  the  purpose  of  erecting  and 
maintaining  said  dam  or  dams,  and  of  using  thereof  the  land 
for  that  purpose." 

Upon  the  land  thus  conveyed  to  Briggs  there  was  a  paper 
mill,  and  there  had  been  erected  a  dam  across  the  creeic  to  the 
westerly  side  thereof  ;  and  he  and  those  under  whom  he  held 
had  used  the  waters  of  the  creek  for  the  purposes  of  that 
mill  for  many  years.  Subsequently  to  the  conveyance  to 
Mrs.  Iluyck,  Briggs  entered  upon  the  land  and  built  an 
embankment  westerly  from  the  edge  of  the  creek  to  the  high 
bank  upon  her  land.  Afterward  she  brous^ht  this  action  for 
the  breach  of  the  covenants  contained  in  her  deed  by  the 
existence  and  use  of  the  easement  which  Briggs  had  in  the  land 
conveyed  to  her.  She  recovered,  and  the  defendant  ha& 
appealed  to  reverse  her  judgment.  He  claims  that  the  ease- 
ment o\7ned  by  Briggs  was  open,  visible  and  well-known  to 
Mrs.  Huyck  at  the  time  she  took  her  deed,  and  that,  theref  ore, 
the  covenants  in  the  deed  do  not  protect  her  against  it.  It  is 
true  that  she  knew  that  the  paper  mill  and  dam  across  the 
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creek  were  there,  and  that  the  waters  of  the  creek  had  been 
used  for  many  years  for  the  purposes  of  the  mill.  But  it  does 
not  appear  that  she  knew  the  full  extent  of  Briggs'  easement, 
or  that  she  had  any  knowledge  whajfcever  that  he  had  any 
paramount  right  to  the  exclusive  use  of  the  waters  of  the 
creek  or  to  maintain  his  dam  where  it  was  located  as  high  m 
he  wished.  But  even  if  she  had  suyh  knowledge,  tliat  fact 
faruished  no  defense  to  this  action. 

The  deed  entitled  her  to  a  perfect  title  to  all  the  land  which 
it  purported  to  convey,  free  from  any  incumbrance  thereon, 
aud  it  is  no  defense  to  her  action  that  at  the  time  she  took  it 
she  knew  of  some  incumbrance  or  some  defect  in  the  title. 
Proof  of  such  knowledge  would  be  quite  important  in  an 
action  brought  by  her  grantor  to  reform  the  deed,  but  as  a 
defense  to  an  action  upon  the  covenants  contained  in  the  deed, 
it  is  of  no  importance  whatever.  That  the  covenant  against 
incumbrances  is  broken  by  an  outstanding  easement  of  any 
kind  is  perfectly  well  established  by  the  authorities  in  this 
state,  and  there  is  no  hint  in  any  of  them  that  knowledge  by 
the  grantee  of  the  existence  of  the  easement  at  the  time  of 
the  conveyance  makes  any  difference.  An  easement  is  an 
interest  in  land  created  by  grant  or  agreement,  express  or 
implied,  which  confers  a  right  upon  the  owner  thereof  to  some 
profit,  benefit,  dominion  or  lawful  use  out  of  or  over  the 
estate  of  another.  An  incumbrance,  witliin  the  terms  .of  the 
covenant  against  incumbrances,  is  said  to  be  "  every  right  to 
or  interest  in  the  land,  to  the  diminution  of  the  value  of 
the  land,  but  consistent  with  the  passage  of  the  fee  by  the 
conveyance"  {Prescott  v.  Trueman^  4  Mass.  627);  and  the 
breach  of  such  a  covenant  takes  place  at  the  instant  the  con- 
veyance is  made. 

There  is  in  this  state  one  exception  to  the  rule  that  the 
existence  of  an  easement  constitutes  a  breach  of  the  covenant 
against  incumbrances,  and  that  is  in  the  case  of  a  highway. 
It  was  held  in  Whithech  v.  Cooh  (15  Johns.  483),  that  it  is  not 
a  breach  bf  the  covenants  that  the  grantor  was  lawful  owner  of 
the  land,  was  weU  seized,  and  had  full  power  to  convey  that 
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part  of  the  land  was  a  public  liighway,  and  was  used  as  Buch ; 
and  that  decision  has  ever  since  been  regarded  as  the  law  in 
this  state.  It  was  based  upon  the  peculiar  nature  of  highway 
easements  and  the  general  understanding  with  reference  to 
them.  Spencer,  J.,  writing  the  opinion,  said :  "  It  must  strike 
the  mind  with  surprise  that  a  person  who  purchases  a  farm, 
through  which  a  publi(j  road  runs  at  die  time  of  purchase, 
and  had  so  run  long  before,  who  must  be  presumed  to  have 
known  of  the  existence  of  the  road,  and  who  chooses  to 
have  it  included  in  his  purchase,  shall  turn  around  on  his 
grantor  and  complain  that  the  general  covenants  in  the  deed 
have  been  broken,  by  the  existence  of  what  he  saw  when 
he  purchased,  and  what  must  have  enlianced  the  value  of  the 
farm.  It  is  hazarding  little  to  say  that  such  an  attempt  is 
unjust  and  inequitable  and  contrary  to  the  universal  understand- 
ing of  both  vendors  and  purchasers.  If  it  could  succeed,  a 
flood-gate  of  litigation  would  be  opened  and  for  many  years 
to  come  this  kind  of  action  would  abound.  These  are  serious 
considerations,  and  this  court  ought,  if  it  can  consistently  with 
law,  to  check  the  attempt  in  the  bud.^'  These  reasons  are  not 
applicable  to  other  easements,  and  the  rule  of  that  case  has 
not  been  applied  to  any  other.  While  there  was  not  in  the 
deed  there  under  consideration  any  covenant  against  incum- 
brances, yet  tlie  ratio  decidendi  is  equally  applicable  to  such 
a  covenant ;  and  since  that  decision  it  has  always  been  under- 
stood in  this  state  tliat  such  a  covenant  is  not  broken  by  the 
existence  of  a  highway. 

In  McMvUin  v.  WoolZey  (2  Lans.  394),  it  was  held  that 
the  right  to  take  water  by  means  of  a  pipe  laid  beneath  the 
ground  from  a  spring  on  the  premises  conveyed,  constituted 
a  breach  of  the  covenant  against  incumbrances.  In  Roberta 
V.  Le&xj  (3  Abb.  Pr.  [N.  S.]  311),  it  was  held  that  a  cove- 
nant entered  into  between  owners  of  adjoining  city  lots,  for 
themselves  and  all  claiming  under  them,  to  the  effect  that  all 
buildings  erected  upon  the  lots  should  be  set  back  a  specified 
distance  from  the  street  on  which  the  lots  fronted,  constituted 
an  incumbrance  upon  the  lots  to  which  it  applied ;  and  if  sub- 
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sequeiitly  conveyed  by  deed  containing  the  usnal  covenant 
against  incombrances,  a  breach  of  the  latter  covenant  arises 
the  instant  the  deed  is  executed.  In  liea  v.  Minkler 
(5  Lans.  196),  it  was  held  that  the  existence  and  use  of  a 
private  right  of  way  over  the  granted  premises  was  a  breach 
of  warranty ;  and  Blake  v.  l^erett  (1  Allen,  248),  Ru%%  v. 
Sled  (10  Vt.  310)  and  Wetherlee  v.  BmneU  (2  Allen,  428) 
are  to  the  same  effect.  In  Scriver  v.  Smith  (100  N.  Y.  471), 
wher^  the  owner  of  land  upon  a  stream  conveyed  the  same 
with  a  covenant  of  quiet  enjoyment,  and  subsequently  an 
owner  below,  under  and  by  virtue  of  a  paramount  right, 
raised  the  height  of  a  dam  upon  his  land  and  thereby  flooded 
the  land  conveyed,  it  was  held  that  there  was  substantially  an 
eviction  and  a  breach  of  the  covenant.  In  Mitchell  v.  Warner 
(5  Conn.  497),  it  was  held  that  a  pre-existing  right  in  a  third 
person  to  take  water  from  the  land  conveyed  is  a  breach  of  a 
covenant  against  incumbrances.  In  Morgan  v.  Smith  (11 
IlL  194),  it  was  held  that  an  easement  authorizing  one  to 
dam  up  and  use  the  water  of  a  branch  running  over  the 
land  conveyed,  and  to  use  the  water  of  a  spring  upon 
it,  is  a  breach  of  the  covenant  against  incumbrances. 
In  Medler  v.  Hiatt  (8  Ind.  171)  there  was  a  conveyance  of 
land,  with  covenants  against  incumbrances,  through  which 
there  was  a  stream  of  water,  and  at  the  time  of  the  convey- 
ance there  was  across  the  creek,  a  short  distance  below  the  land 
conveyed,  a  dam  which  backed  the  stream  up  so  as  to  ovei-flow 
a  large  quantity  thereof.  The  action  was  brought  upon  prom- 
issory notes  given  for  the  purchase-price  of  the  land*  The 
defense  set  up  was  breach  of  covenant  against  incumbrances. 
To  this  defense  the  plaintiff  replied,  inter  alia^  that  the 
defendant,  when  he  purchased  the  land,  knew  of  the  existence 
of  the  dam  and  of  the  right  to  flow  back  the  water ;  and  to 
this  reply  the  defendant  demurred.  The  demurrer  was  over- 
ruled, and  upon  appeal  the  judgment  upon  the  demurrer  was 
reversed.  The  court  said :  "  It  is  conceded  that  the  action  of 
the  court  in  overruling  the  demurrer  raises  the  main  question 
in  the  case,  and  in  support  of  that  ruling  it  is  insisted  that,  as 
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the  appellant  received  a  deed  for  the  lands  with  full  notice 
of  the  dam,  and  the  right  to  continue  it,  the  law  presumes 
that  he  took  the  conveyance  subject  to  the  incumbranced  The 
rule  of  decision  on  this  subject,  as  evinced  by  various  author- 
ities, is,  to  some  extent,  unsettled.  .  None  of  the  autliorities, 
however,  sustain  the  position  that  mere  notice  to  the  vendee 
at  the  time  he  receives  his  deed,  of  an  existing  incumbrance, 
excludes  it  from  the  operation  of  an  express  covenant  against 
incumbrances.  *  *  *  The  plaintiffs  reply  contains  nothing 
from  which  a  contract  relative  to  the  easement  can  be  inferred. 
It  is  true  the  defendant  knew  of  the  incumbrance,  but  mere 
notice  of  it  does  not  indicate  even  an  intent  to  relinquish  any 
remedy  he  might  have  under  the  covenants  in  his  deed."  In 
Sbvey  V.  I^ewton  (7  Pick.  29),  the  action  was  covenant  upon 
a  lease  of  water- works  and  buildings,  witli  the  whole  control  of 
the  water  in  the  pond,  except  the  right  which  one  Bangs  had 
to  take  water  in  logs  to  his  garden,  and  a  similar  right  reserved 
to  the  lessor ;  and  the  court  held  that  parol  evidence  was  not 
admissible  to  prove  that,  in  the  intention  of  the  parties  to  the 
lease,  there  was  likewise  an  exception  of  the  right  which 
the  coimty  of  Worcester  liad  exercised  for  more  than  twenty 
years,  of  occasionally  diverting  part  of  the  water  for  the  pur- 
pose of  cleansing  the  county  gaol,  and  which  diversion 
was  well  known  to  the  parties  at  the  time  of  making  the 
lease.  In  Mohr  v.  Parmdee  (11  J.  &  S.  320),  a  party-wall 
was  wholly  on  one  of  two  contiguous  lots  of  land,  yet  sub- 
ject to  appropriation  and  use  for  all  the  purposes  of  a  party- 
wall  by  the  proprietor  of  the  other  by  reason  oi  a  prior 
grant,  and  it  was  held  tliat  it  constituted  an  incumbrance  upon 
the  land  on  which  it  stood ;  that  when  a  title  is  incumbered  by 
such  an  easement  a  right  of  action  immediately  accrues,  and 
that  whether  the  covenantee  had  or  had  not  knowledge  or 
notice  of  its  existence  is  immaterial,  both  as  regards  his  right 
of  action  and  the  question  of  damages.  In  2  Greenleaf  on 
Evidence  (§  242)  it  is  said:  "A  public  highway  over  the 
land,  a  claim  of  dower,  a  private  right  of  way,  a  lien  by  judg- 
jnent  or  by  mortgage  or  any  other  outstanding,  elder  and  better 


1889.]  HuYCK  V.  Andrews.  89 

Opinion  of  the  Court,  per  Earl,  J . 

title  is  an  incumbrance,  the  existence  of  wliich  is  a  breach  of 
this  covenant.  In  these  and  the  like  cases  it  is  the  existence 
of  the  incumbrance  which  constitutes  the  right  of  action, 
irrespective  of  any  knowledge  on  the  part  of  the  grantee  or 
of  any  eviction  of  him."  In  2  Dart  on  Vendors  and  'Pur- 
chasers  (6th  ed.  886),  the  following  language  is  used: 
"Although  the  fact  of  the  purchaser  having  notice  of  the 
defect  cannot  prevent  the  covenants  for  title  from  extending 
to  it,  since  extrinsic  evidence  is  inadmissible  for  the  purpose 
of  construing  a  deed,  yet  in  an  action  to  rectify  the  covenant 
that  fact  can  be  used  as  the  basis  of  an  inference  that  it  could 
not  have  been  the  intention  of  tlie  parties  that  the  covenant 
sliould  include  a  defect  of  which  both  parties  were  aware." 
To  the  same  effect  are  the  following  authorities :  Beach  v. 
Miller  (51  HI.  207) ;  Barlow  v.  McEinley  (24  Iowa,  70) ; 
Gerald  Y.  Elly  (^^^  id.  322);  Butt  v.  Biffe  (78  Ky.  352); 
Burk  V.  Hill  (48  Ind.  52);  KelZogg  v.  Malin  (50  Mo.  496). 

In  Mott  V.  Palmer  (1  N.  T.  564),  the  action  was  to  recover 
damages  for  breach  of  the  covenant  of  seisin  because  the 
grantor  did  not  at  the  time  of  the  conveyance  own  certain 
fence  rails  constituting  part  of  a  fence,  and  Bbonson,  J.,  writ- 
ing one  of  the  opinions,  said:  "That  parol  evidence  was 
inadmissible  to  control  the  legal  effect  and  operation  of  the 
deed  is  too  plain  a  proposition  to  be  disputed.  If  the  plaint- 
iff had  been  told  at  the  time  that  Brown  owned  the  rails, 
and  more,  if  the  rails  had  been  expressly  excepted  by  parol 
from  the  operation  of  the  grant  and  covenant,  it  would  have 
been  no  answer  to  the  action.  A  deed  cannot  be  contradicted 
in  its  legal  effect  any  more  than  it  can  in  its  terms." 

To  support  the  contention  of  the  appellant,  his  counsel  has 
placed  much  reliance  upon  the  cases  of  Kutz  v.  McCune  (22 
Wis.  628)  and  Memmert  v.  McKeen  (112  Penn.  St.  315). 
In  Kutz  V.  McCune  it  was  held  that  an  easement  obviously 
and  notoriously  affecting  the  physical  condition  of  the  land 
at  the  time  of  its  sale,  is  not  embraced  in  the  general  cove- 
uant  against  incumbrances.  In  Memmert  v.  McKeen  it  was 
SicKELs  —Vol.  LXVIII.     12 
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held  that  incumbrances  are  of  two  kinds  —  first,  such  as  affect 
the  title ;  and,  second,  such  as  affect  only  the  physical  condition 
of  the  property;  tliat  where  incumbrances  of  the  former 
class  exist,  the  covenant  is  broken  the  instant  it  is  made,  and 
it  is  of  no  importajice  that  tlie  grantee  had  notice  of  them 
when  he  took  the  title ;  tlj^t  where,  however,  there  is  a  servi- 
tude imposed  upon  the  land  which  is  visible  to  the  eye,  and 
which  affects,  not  the  title,  but  the  physical  condition  of  the 
property,  it  is  presumed  that  the  grantee  took  the  property 
in  contemplation  of  such  condition  and  with  reference  thereto. 
We  do  not  yield  assent  to  these  authorities.  They  have  no 
sanction  in  any  of  the  cases  decided  in  this  state,  and  have 
no  adequate  foundation  in  principle  or  reason.  They  open  to 
litigation,  upon  parol  evidence  in  every  action  for  the  breach 
of  the  covenant  against  incumbrances  caused  by  the  existence 
of  an  easement,  the  question  whether  the  grantee  knew  of  its 
existence ;  and  in  every  such  case  the  protection  of  written 
covenants  can  be  absolutely  taken  away  by  disputed  oral  evi- 
dence. We  think  the  safer  rule  is  to  hold  tliat  the  covenants 
in  a  deed  protect  the  grantee  against  every  adverse  right, 
interest  or  dominion  over  the  land,  and  that  he  may  rely 
upon  them  for  his  security.  If  open,  visible  and  notorious 
easements  are  to  be  excepted  from  the  operation  of  covenants, 
it  should  be  the  duty  of  the  grantor  to  except  them,  and  the 
burden  should  not  be  cast  upon  the  gi^antee  to  show  that  he 
was  not  aware  of  them.  The  security  of  titles  demands  that 
a  grant  made  without  fraud  or  mutual  mistake  shall  bind  the 
grantor  according  to  its  written  terms.  It  should  not  be 
incumbent  upon  the  grantee  to  take  special  and  particular 
covenants  against  visible  and  apparent  defects  in  the  title,  or 
incumbrances  upon  the  land;  but  it  should  be  incumbent 
upon  the  grantor,  if  ho  does  not  intend  to  covenant  against 
such  defects  and  incumbrances,  to  except  them  from  the  opera- 
tion of  his  covenants.  The  distinction  which  is  attempted  to 
be  made  between  incumbrances  which  affect  the  title  and 
those  which  affect  merely  the  physical  condition  of  the  land 
conveyed  is  quite  illusory  and  unsatisfactory.      Easements 


1889.]  HuYCK  V.  Andebws.  91 

Opinion  of  the  Court,  per  Earl,  J. 

not  only  affect  the  phyBical  condition  of  the  land,  but  tliey 
affect  and  impair  the  title.  The  owners  of  them  liave  an 
interest  in  and  dominion  over  the  servient  tenement,  which  fre- 
quently may  largely  impair  its  usefulness  and  value.  The 
rule  contended  for  would  operate  very  unjustly  and  would  be 
quite  diffiAdt  to  administer  in  many  cases.  In  this  case, 
while  the  grantee  kneVr  of  the  existence  of  the  dam  and  of 
some  use  of  the  water,  she  did  not  know  of  the  right  to 
extend  the  dam  from  the  edge  of  the  water  to  her  high  land 
on  the  west  side  of  the  creek,  nor  did  she  know  of  the  right 
Briggs  had  to  use  the  entire  water  of  the  stream. 

We  are,  therefore,  of  opinion  that  Mrs.  Huyck  was  entitled 
to  the  protection  of  the  covenant  against  incumbrances. 

The  defendant  alleged  in  his  answer  that  there  was  a 
mutual  mistake,  in  that  his  conveyance  was  not  made  sub- 
ject to  the  easement  owned  by  Briggs;  and,  by  way  of 
counter-claim,  he  prayed  relief  that  the  deed  be  reformed. 
The  issue  thus  tendered  was  tried  and  found  against  him. 
Upon  the  trial  he  called  Briggs  as  a  witness,  and  he  was 
asked  this  question :  "  What  is  the  fair  value  of  your  dam 
in  connection  with  your  mill?"  This  was  objected  to  by 
the  plaintiff  as  no  measure  of  damages  in  the  suit,  and 
the  objection  was  overruled.  The  witness  answered :  "  It  is 
worth  $10,000,  the  dam  and  water  privilege."  Then  plaintiff's 
counsel  moved  to  strike  out  the  answer  "  as  incompetent  and 
not  a  proper  basis  of  damages,"  and  the  motion  was  denied. 
Defendant's  counsel  then  stated  that  his  "  object  in  offering 
the  evidence  was  to  show  that  if  this  dam  and  stream  were 
worth  $10,000,  the  defendant  was  a  fool,  and  plaintiff  was  a 
knave  in  paying  $4,000  for  this  water  privilege,  together  with 
fifteen  acres  of  land."  The  judge  then  granted  the  motion, 
and  the  testimony  was  stricken  out,  and  defendant's  counsel 
excepted.  It  is  now  claimed  that  this  evidence  was  improperly 
stricken  out.  Both  parties  were  permitted  t  >  give  evidence  as  to 
the  value  of  the  easement  in  connection  with  the  land  conveyed, 
and  the  rule  for  estimating  plaintiff's  damages,  adopted  by 
both  parties,  was  the  difference   between  the  value  of  the 
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land  without  the  easement  and  its  value  with  the  easement 
as  an  incumbrance  thereon ,  and  there  was  but  little  variation 
in  the  estimates  of  the  witnesses.  It  was  shown  by  competent 
evidence  that  if  the  deed  to  Mrs.  Huyck  had  conveyed  a  per- 
fect tide  to  all  the  land  ^escribed,  without  the  easement,  it 
would  have  been  worth  $4,000,  and  with  the  easement,  $800 
less.  That  evidence  was  pertinent  both  on  the  question  of 
plaintiflPs  damages  and  upon  the  issue  for  the  reformation  of 
the  deed.  The  consideration  mentioned  in  the  deed  is  $4,000, 
and  hence  it  appeared  that  the  plaintiff  paid  for  the  premises 
what  they  were  worth,  free  from  the  incumbrance  of  the 
easement,  and  that  circumstance  was  entitled  to  some  weight 
upon  the  issue  for  the  reformation  of  the  deed.  But  what  the 
dam  and  the  water  might  be  worth  in  connection  with  an 
expensive  mill  on  the  other  side  of  the  creek  could  have 
no  bearing  upon  that  issue.  They  might  be  worth  $10,000  to 
Mr.  Briggs,  depending  upon  the  value  of  his  anill  and  the 
business  connected  therewith,  that  is,  rather  than  have  his  mill 
and  business  destroyed  he  might  be  willing  to  pay  that  sum ; 
but  what  he  might  be  willing  to  pay  under  such  circumstances 
would  be  no  criterion  of  the  real  value  of  the  easement.  So 
far  as  that  value  has  any  bearing  upon  that  issue  the  evidence 
stricken  out  would  have  been  delusive,  and  might  have  been 
misleading.     It  was  certainly  too  remote. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
aflSrmed,  with  costs. 

All  concur,  Except  Pbckham,  J.,  not  sitting. 
^  Judgment  affirmed. 
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John  Jacob  Astok  et  al.,  Eespondents,  v.  The  Arcade  Eail- 
WAY  Company,  Appellant. 

The  act  of  1868  (Chap.  842,  Laws  of  1868),  entitled  "An  act  to  provide  for 
the  transmission  of  letters,  packages  and  merchandise  in  the  cities  of 
New  York  and  Brooklyn  ♦  ♦  »  by  means  of  pneumatic  tubes  to  be 
constructed  beneath  the  surface/'  etc.,  is  not  violative  of  the  provision 
of  the  state  Constitution  (art.  3,  §  16),  prohibiting  the  passage  of  any 
local  or  private  bill  embracing  more  than  one  subject,  and  requiring  that 
to  be  expressed  in  the  title. 

The  provision  in  the  act  authorizing  the  formation  of  a  corporation  for  the 
Xnirpose  of  carrying  out  its  objects  and  purposes  in  the  manner  specified 
in  the  general  manufacturing  act,  clothing  it  with  the  powers  and  privi- 
leges conferred  and  subjecting  it  to  the  duties  and  obligations  imposed 
by  said  act,  so  far  as  not  inconsistent  with  the  provisions  of  said  act  of 
1868,  is  a  matter  fairly  embraced  within  the  title,  and  a  corporation  so 
formed  is  an  appropriate  instrumentality  to  accomplish  the  declared 
purposes. 

A  corporation  so  formed  is  a  manufacturing  corporation  with  powers 
limited  to  the  accomplishment  of  the  purposes  so  declared. 

The  words  "pneumatic  tubes,"  as  used  in  the  said  act,  njtean  simply  tubes 
for  the  transmission  of  parcels,  operated  by  atmospheric  pressure  applied 
within  the  tubes. 

Such  tubes  are  in  no  sense  railways,  and  the  act  confers  no  railroad  pow- 
ers upon  a  corporation  organized  as  provided  therein,  and  a  declaration 
of  the  object  of  the  incorporation,  contained  in  a  certificate  executed 
and  filed  for  the  purposes  of  such  an  organization,  could  give  to  the 
corporation  no  greater  powers  than  those  conferred  by  the  act  itself. 

The  act  of  1873  (Chap.  185,  Laws  of  1873),  declared  in  its  title  to  be  "  sup- 
plemental to  and  amendatory  of  "  said  act  of  1668,  the  title  to  which  is 
quoted,  with  the  addition  of  the  words  "  and  to  provide  for  the  transporta- 
tion of  passengers  in  said  tubes'*  is  violative  of  said  constitutional 
provision,  as  it  authorizes  the  construction  of  underground  railways  by 
the  corporation  organized  under  the  original  act,  with  authority,  upon 
obtaining  the  requisite  consents,  to  propel  its  cars  by  steam  or  any  other 
motive  power,  and  thus  to  transform  itself  into  a  railroad  corporation. 

To  comply  with  said  constitutional  requirement  the  title  must  be  such  at 
least  as  to  fairly  suggest  or  give  a  clue  to  the  subject  dealt  with  in  the  act. 

The  said  act  of  1878  being  thiis  unconstitutional  and  void,  all  subsequent 
legislation  based  upon  it,  i.e.,  the  acts  of  1874,  1881  and  1886  (Chap. 
608,  Laws  of  1874;  chap.  454,  Laws  of  1881;  chap.  812,  Laws  of  1886), 
fall  with  it. 

The  said  act  of  1886  is  also  -violative  of  the  constitutional  provision  (art.  3, 
%  18),  forbidding  the  x>&s8age  of  a  private  or  local  bill  granting  to  any 


113     93 

121    641 

113      08 

128      54 

120    832 

118     « 

180    HI 

\ 

118     92 

144    400 

118      98 

165    278 

94  AsTOE  et  al.  v.  Abcade  R.  Co.  [March, 


Statement  of  case. 


corporation  **the  right  to  lay  down  railroad  tracks."  except  upon  the 
conditions  specified,  or  granting  to  a  private  corporation  "any  exclusive 
privilege,  immunity  or  franchise  whatever." 

These  prohibitions  may  not  be  evaded  under  the  pretense  of  an  amendment 
of  the  charter  of  a  corporation  organized  before  the  adoption  of  said 
constitutional  provision,  or  a  regulation  of  the  exercise  of  powers  and 
franchises  possessed  by  it. 

In  re  G,  E,  R.  Co,  (70  N.  Y.  361)  distinguished. 

(Argued  February  6,  1889;  decided  March  12,  1880.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  May  18,  1888,  which  reversed  a 
judgment  of  Special  Term  sustaining  a  demurrer  to  the 
complaint  herein  and  dismissing  said  complaint,  and  which 
overruled  said  demurrer.     (Reported  below,  48  Hun,  562.) 

This  action  was  brought  by  plaintifEs,  who  are  the  owners 
of  property  fronting  upon  Broadway  and  Madison  avenue,  in 
the  city  of  New  York,  to  restrain  the  construction  by  defend- 
ant of  a  railway  under  the  surface  of  said  streets,  which  the 
complaint  alleged  defendant  was  about  to  attempt  to  do,  claim- 
ing authority  under  the  act  (Chap.  312,  Laws  of  1886),  which 
act  the  complaint  alloged  to  be  unconstitutional  and  voidi 

Edward  B.  Thomas  and  Ddos  Mc  Curdy  for  appellant.  The 
title  of  act  of  1868  (Chap.  842),  correctly  expresses  the  subject 
of  that  act.  ( People  v.  Lavrrence^  41 N.  T.  137 ;  State  v.  Town 
of  Union^  33  N.  J.  L.  350 ;  Hammond  v.  Lesseps^  31  La.  Ann. 
337 ;  Stewart  v.  Kinsella,  14  Minn.  524 ;  PeopU  v.  Brigga^  60 
K  Y.  553 ;  Sun.  Co.  v.  iV.  Y.,  8  id.  241 ;  PeopU  v.  HuXhert, 
24  Mich,  65 ;  Parlinson  v.  State^  14  Md.  184 ;  Brewster  v. 
Syracuse^  19  N.  Y.  116 ;  In  re  Orphan  Eome,  92  id.  116, 120.) 
The  title  of  the  act  of  1873  (chap.  185)  expressed  the  subject 
of  that  act.  {People  v.  N.  T.  C.  cfe  //.  P.  R.  i?.  Co,,  28 
Hun,  553 ;  In  re  Knaust,  101 N.  Y.  188 ;  Walker  \,  Caldwell, 
4  La.  Ann.  297 ;  Johnson  v.  Higgins,  J^  Mete.  [Ky.]  566 ; 
TutUe  V.  Strout^  7  Minn.  465 ;  Simpson  v.  Bailey,  3  Oreg. 
515  ;  Pelham  v.  Woolsey,  16  Fed.  Rep.  418 ;  In  re  New  York^ 
etc.,  Bridge,  72  N.  Y.  533 ;  People  v.  ^Vhiilock,  etc.,  92  id. 
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197;  People  v.  BriggB,  50  id.  562;  19  id.  116;  8  id.  252; 
50  id.  506,  507;  In  re  BepL  PtMic  Parks,  86  id.  440; 
Snipe  V.  ShritieTy  44  N.  J.  L.  208 ;  Pomeroy's  Note,  Sedg.  on 
Stat,  &  Const.  Law  [2d  ed.]  520 ;  People  v.  BrooJdyn,  etc., 
Co,,  89  N.  Y.  92 ;  In  re  Sackett,  etc.,  Streets,  74  id.  103 ;  In 
re  N.  7.  E.  E.  E.  Co.,  70  id.  338.)  The  acts  of  1873  and 
1874  conferred  an  immediate  franchise  to  transport  passengers 
and  property  by  means  of  a  railway,  and  although  the  defend- 
ant did  not  observe  the  terms  of  those  statutes  as  to  time, 
yet  the  Constitution  did  not  affect  the  statutes,  nor  the 
power  of  the  legislature  to  waive  the  default.  (Endlich  on 
Interpretation  of  Statutes,  §  178;  People  v.  Terry,  108 
N.  Y.  1 ;  Julius  v.  Bishop  of  Oxford,  5  App.  Cas.  223 ; 
Eogan  v.  Walker,  1  Wis.  562;  SchuUnherg  v.  Harri/man^ 
21  Wall.  60 ;  Leavenworth  v.  TI.  S.,  92  U.  S.  741 ;  Tayl(yr  v. 
Mason,  9  Wheat.  343 ;  Wood's  Kailway  Law,  25 ;  Conaughty 
V.  Saratoga  County  BamJc,  92  N.  Y.  401 ;  Uline  v.  N.  Y. 
C  db  H.  E.  E.  E.  Co.,  101  Id.  106;  Story  v.  iV^.  T.  El. 
E.  E.  Co.,  90  id.  123;  Shim  v.  Eoherts,  20  N.  J.  L.  444; 
FindZay  y.  King,  3  Peters,  375,  376,  377 ;  2  Atk.  18 ;  Cases 
T.  T.  164,  166 ;  2  P.  Wras.  626 ;  2  Pow.  on  Dev.  257 ;  1  Salk. 
170 ;  2  id.  570 ;  4  Mod.  68 ;  2 Black.  J 54 ;  Doe\.  Considine, 
6  Wall.  458,  472;  Livingstone  v.  Livingstone,  52  N.  Y. 
118 ;  Blanchard  v.  Morey,  56  Vt.  170 ;  Learner  v.  Gauss, 
62  Iowa,  314;  Craig  v.  WeUs,  11  K  Y.  320,  321 ;  McoU  v. 
A^.  r.,  etc.,  E.  E.  Co.,  12  N.  Y.  121 ;  C.  <&  C  E.  E.  Co. 
V.  White,  14  S.  C.  51-63 ;  Duryee  v.  Mayor,  etc.,  96  N.  Y. 
493 ;  Howa/rd  v.  Turner,  6  Greenl.  106 ;  i/i  r«  Kings  Co.  El. 
E.  E.  Co.^  105  K  Y.  97;  Morawetz  on  Corp.  §§  31,  1023; 
S.,  etc.,  Co.  V.  Thacher,  11  N.  Y.  107;  Minor  v.  Mechanics^ 
Bk.,  1  Pet.  46 ;  A^.  <j6  A.  U.  E.  Co.  v.  EzeLl,  14  S.  C.  281 ; 
Hammond  v.  Straus,  53  Md.  1 ;  Mitchell  v.  /?.  E.  E.  Co., 
17  Ga.  574.)  The  principles  underlying  the  relations  of  the 
corporation  to  the  state  preclude  a  grant  on  condition  preced- 
ent. {Stuyvesant  v.  Davis,  9  Paige,  431 ;  6  Bar.  &  Ores.  519 ; 
Parmalee  v,  Oswego  cfe  Syracuse  J^.  E.  Co.,  6  N.  Y.  80; 
Beach  V.  Nixon,  9  id.  35;  2  Black.  153;  C.  L.  Ins.  Co.  v. 
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Needier,  113  U.  S.  580;  2  Waterman  on  Corp.  820;  People 
V.  K,^  etc.,  Co.y  23  Wend.  205  ;  Schvleriberg  v.  Harrimam,^ 
21  Wall.  60 ;  United  States  v.  liepentigny,  5  id.  267 ;  Peddle 
V.  B,y  etc.,  Co.,  28  Wend.  234,  235 ;  Kvag  v.  Pasmore,  3  T.  R 
241;  MorawQtz  on  Corp.  §  1029.)  In  case  of  default  the 
state  may  exercise  the  reserved  power,  or  compel  an  observance 
of  the  terms  of  the  charter,  as  it  elects.  {Pratt  v.  iV^.  Y.,  etc., 
Co.,  56  N.  Y.  511 ;  Ludlow  v.  iT.  Y.,  etc.,  12  Barb.  440 ;  Clark 
V.  Jones,  1  Denio,  517;  Canfield  v.  Westcott,  6  Cow.  270; 
N.  Y.  dk  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  85 ;  Taylor 
on  Priv.  Corp.  [2d  ed.]  451 ;  People  v.  Albany  <&  Vt.  R.  R. 
Co.,  24  N.  Y.  261-269 ;  Hathaway  v.  Payn,  34  id.  109 ; 
Julius  V.  Bishop  of  Oxford,  5  App.  Cas.  223 ;  Endlich  on 
Inter.  Stat.  §  312 ;  Messenger,  etc.,  v.  P.  R.  R.  Co.,  36  K  J.  L. 
413 ;  Buncombe  Co.  Comrs.  v.  Tommey,  115  U.  S.  128 ; 
People  V.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  28  Hun,  549 ;  Sinking 
Fund  Cases,  99  U.  S.  721.)  As  the  acts  required  were  all  to 
be  done  subsequent  to  the  vesting  of  the  franchise,  their  non- 
performance could  only  be  enforced  by  the  state,  and  the 
defendant's  status  could  not  be  questioned  by  these  plaintiffs. 
{Nieoll  V.  N.  Y.  &  E.  R.  R.  Co.,  12  N.  Y.  121 ;  Schulenberg 
V.  Ha/rriman,  21  Wall.  60 ;  Buryee  v.  Mayor,  etc.,  96  N".  Y. 
493.)  The  legislature  could  waive  the  default  whether  the 
franchise  vested  or  was  contingent,  and  tlie  Constitution  had 
no  effect  upon  the  charter.  {People  v.  Brooklyn,  F.  &  C.  L 
R.  Co.,  89  N.  Y.  85 ;  In  re  GiXbert  El.  R.  Co.,  70  id.  361 : 
Trustees  v.  Woodward,  4  Wheat.  692.)  A  general  law  may 
not  limit,  extend  or  vary  the  provisions  of  a  special  act,  unless 
such  intent  is  clearly  manifest.  {Matter  of  President,  etc.,  of 
Dd.  &  Hud.  C.  Co.,  69  K  Y.  209 ;  Matter  of  Comrs.  of 
Central  Park,  50  id.  493 ;  Bennett,  eto.y  v.  Peck,  28  Hun, 
447 ;  ViUage  of  GloversviUe  v.  HoweU,  70  N.  Y.  287 ;  People 
V.  Quigg,  59  id.  83 ;  Baird  v.  Mayor,  etc.,  96  id.  567 ;  State  v. 
StoU,  17  Wall.  436 ;  Endlich  on  Inter.  Stat.  §§  200,  209.)  The 
law  abhors  a  forfeiture.  {People  v.  President,  etc.,  9  Wend. 
380.)  It  should,  therefore,  be  avoided  if  possible,  and  as  the 
various  consequences  attending  the  duties  prescribed  by  the 
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statutes  discnssed  are  penalties,  they  should  not  be  enlarged  by 
construction,  {State  v.  Baltimore,  etc.,  3  How.  [U.  S.]  545, 546 ; 
Strong  v.  Stebbins,  5  Cow.  210 ;  Myers  v.  Foster^  6  id,  569.) 

Charles  P.  Daly  for  appellant  The  corporate  franchise 
was  not  lost  by  the  failure  of  the  company  to  begin  and 
complete  the  road  within  the  time  limited.  (Angel  &  Ames 
on  Corp.  §  774 ;  Taylor's  Law  of  Priv.  Corp,  457 ;  Potter's 
Law  of  Corp,  704 ;  Morawetz  on  Priv.  Corp.  §  1004 ;  Green's 
Brice's  Ultni  Vires,  C,  5 ;  People  v.  Mankaitan  Co.,  9  Wend. 
382;  King  v,  Amuyryy  2  Term  Bep.  566,  667;  Mickels  v. 
Rochester  City  Bk.,  11  Paige,  118 ;  To^joer  v.  HaUy  46  Barb. 
365  ;  Adam  v.  Beach,  6  Hill,  373;  Davis  v.  Gray,  16  Wall. 
[U.  S.]  220,  222,  223 ;  SchuLenberg  v,  Harriman,  21  U.  S. 
64,  65  ;  B.  S.  T.  Co.  v.  City  of  Brooklyn,  78  N.  Y.  25, 624; 
In  re  B.  W.  cfe  C.  R.  R.  Co,,  75  id.  335  ;  72  id.  246  ;  Fams- 
worth  V.  Minn,  cfe  Co.  R.  R.  Co.,  92  U.  S.  %^,  67 ;  United 
States  Y.  Repentigney,  5  Wall  [U.  S.]  211 ;  Finch  v.  Risley, 
Popham's  Rep.  53.)  The  legislature,  where  a  franchise  is 
subject  to  forfeiture  may  waive  it,  and  it  does  so  by  enlarging 
the  time  within  which  the  condition  may  be  performed,  or  by 
subsequent  legislative  acts  recognizing  the  continued  exist- 
ence of  the  corporation.  {People  v.  Manhattan  Co,,  9  Wend. 
351 ;  PeopU  v.  F.  P.  R,  Co.,  27  Barb,  451,  452 ;  Tay- 
lor's Law  of  Priv.  Corp.  §  460 ;  Morawetz  on  Priv.  Corp. 
§  655.)  The  act  extending  the  time  for  the  completion  of 
the  road  is  not  within  the  meaning  of  the  provisions  of  the 
amended  Constitution,  a  private  or  local  bill  granting  the  right 
to  lay  down  railroad  tracks,  or  authorizing  the  construction  or 
operation  of  a  street  railroad.  {In  re  If.  Y,  E.  R,  R.  Co.,  70 
N.  T.  388;  /n  />?  GiUbert  Et  R.  R.  Co,,  Id.  368;  9  Hun, 
303  ;  People  v.  Petrea,  92  N.  T.  140.)  In  respect  to  consti- 
tutional law,  a  doubtful  construction  is  not  sufficient,  every 
presumption  is  in  favor  of  constitutionality,  and  it  is  only  in 
cases  of  dear  departure  from  the  fundamental  law  that  any 
act  of  the  legislature  can  be  held  to  be  unconstitutional. 
SicKELs  —Vol.  LXVIII.     13 
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Needles^  113  U.  S.  580;  2  Waterman  on  Corp.  820;  People 
V.  K.^  etc.,  Co.,  23  Wend.  206  ;  Schvlenberg  v.  Ha/rrimwn. 
21  Wall.  60 ;  United  States  v.  ReperUigny,  5  id.  267 ;  Peaph 
V.  B.,  etc.,  Co,,  23  Wend.  234,  235 ;  King  v.  Paamore,  3  T.  E 
241;  MorawQtz  on  Corp.  §  1029.)    In  case  of  default  th 
state  may  exercise  the  reserved  power,  or  compel  an  observanr 
of  the  terms  of  the  charter,  as  it  elects.     {Pratt  v.  If.  IT.^  et* 
Co.,  65  K  Y.  511 ;  Ludimjo  v.  N.  Y.,  etc.,  12  Barb.  440 ;  O/^ 
V.  Jones,  1  Denio,  617;  Canfield  v.  Westcott,  6  Cow.  27 
N.  Y.  cfe  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  86 ;  Tay 
on  Priv.  Corp.  [2d  ed.]  461 ;  People  v.  Albany  ib  Vt.  li. 
Co.,  24  N.  Y.  261-269 ;   Hathaway  v.  Payn,  34  id.  1< 
JvliuB  V.  Bishop  of  Oxford,  5  App.  Cas.  223 ;  Endlich 
Inter.  Stat.  §  312 ;  Messenger,  etc.,  v.  P.  R.  R.  Co.,  36  N.  J 
413 ;  Buncombe   Co.   Comrs.  v.   Tommey,  116  U.   S.   3 
People  Y.  N.  Y.  C.  dk  H.  R.  R.  R.  Co.,  28  Hnn,  549 ;  Si/n 
Fund  Cases,  99  U.  S.  721.)    As  the  acts  required  were  f 
be  done  subsequent  to  the  vesting  of  the  franchise,  their 
performance  could  only  be  enforced  by  the  state,  anc 
defendant's  status  could  not  be  questioned  by  these  plai 
{Nicoll  Y.  JSr.  Y.  &  E.  R.  R.  Co.,  12  N.  Y.  121 ;  Schuh 
Y.  Harriman,  21  Wall.  60 ;  Duryee  v.  Mayor,  etc.,  96 
493.)     The  legislature  could  waive  the  default  wheth 
franchise  vested  or  was  contingent,  and  the  Constitutii 
no  effect  upon  the  charter.     {People  v.  Brooklyn,  F.  t 
R.  Co.,  89  N.  Y.  86 ;  In  re  Gilbert  El.  R.  Co.,  70  ic 
Trustees  v.  Woodward,  4  Wheat.  692.)     A  general  L 
not  limit,  extend  or  vary  the  provisions  of  a  special  ac 
such  intent  is  clearly  manifest.    {Matter  of  President 
Bel.  <&  Hud.  C.  Co.,  69  K  Y.  209 ;  Matter  of  C 
CerUral  ParJc.^  60  id.  493 ;  Bermett,  etc.^  v.  Pech, 
447 ;  ViUage  of  OloversviUe  v.  Howdl,  70  N.  Y.  287 
V.  Quigg,  59  id.  83 ;  Baird  v.  Mayor,  etc.,  96  id.  667 
StoU.  17  Wall.  436 ;  Endlich  on  Inter.  Stat.  §§  200,  i 
law  abhors  a  forfeiture.    {People  v.  President,  etc. 
380.)    It  should,  therefore,  be  avoided  if  possible, 
various  consequences  attending  the  duties  prescri^ 
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{Warner  v.  BeerSy  23  Wend.  166;  People  v.  Alberaon^  55 
K  T.  54,  65 ;  In  re  G.  <&'El.  R.  B.  Co.,  70  id.  367,  368 ; 
People  V.  Supervisor  of  Orange^  17  id.  241.) 

James  C.  Carter  for  appellant.  Every  presumption  is  in 
favor  of  the  constitutionality  of  legislative  acts.  (JnreN,  Y, 
El.  R.  R.  Co.y  70  N.  Y.  327.)  Conditions,  whether  prece- 
dent or  subsequent,  should  attach  to  the  estate  granted, 
and  to  the  wliole  of  that  estate.  (I  Greenl.  Cruise  on  Condi- 
tions, 469 ;  People  ex  rel,  Crirrmiins  v.  McManus,  34  Barb. 
620;  Foot  v.  Stiles^  57  N.  Y.  399.)  Conditions  are  not 
favored  by  the  law,  and  hence  they  must  be  clearly  expressed. 
(firaig  v.  WeOs,  11  N.  Y.  315,  320.)  So  far  as  the  legislative 
requirements  are  conditions,  they  are  conditions  subsequent, 
and  breaches  of  them  have  no  direct  eflPect  to  destroy  the  estate 
or  right  dependent  upon  them,  although  such  breaches  may  be 
made  the  subject  of  an  action  to  annul  the  franchise.  {In  re 
N,  Y.EL  R.  R,  Co.,  70  N.  Y.  327.) 

If'oah  Da/vis  and  Henry  II,  Man  for  respondents.  The  act 
■of  1866  was  both  private  and  local.  {People  v.  O^Brien,  38 
N.  Y.  103 ;  People  v.  Suprs.,  43  id.  10 ;  People  v.  McConvUley 
35  id.  449, 451 ;  Mayor,  etc.,  v.  Colgate,  2  Kern.  146 ;  People  v. 
Hill,  35  N.  Y.  452 ;  C.(&A.  R.  R.  Co.  v.  M.  L.,  etc.,  Co.,  At. 
Rep.  523.)  The  act  of  1868  creajbed  a  corporation  within  the 
definition  of  the  Constitution  (§  3  of  art.  8),  and  of  the 
Eevised  Statutes  (2  E.  S.  [Banks'  7th  ed.]  153).  {Thomas  v. 
Dakin,  22  Wend.  9 ;  Warner  v.  Beers,  23  id.  103 ;  Curtis 
V.  Leamitt,  15  N.  Y.  1-55.)  It  was  necessary  that  the  corpora- 
tion should  duly  organize  and  commence  business  within  one 
year  after  the  passage  of  the  act,  no  other  time  being  pre- 
scribed by  the  act.  (2  R.  S.  [Banks'  7th  od.]  153,  §  7; 
8  Barb.  Ch.  237;  30  Barb.  26  ;  44  id.  631 ;  In  re  B.  W.  dk 
M.  R.  Co.,  72  N.  Y.  245  ;  78  id.  524;  79  id.  454.)  All  the 
legislation  which  treats  the  organization  under  the  sixth  sec- 
tion of  the  act  of  1868  as  valid,  and  builds  the  subsequent 
railroad  schemes  upon  it,  must  fall  with  that  unconstitutional 
provision.     {In  re  B.  W.,  etc.,  R.  R.  Co.,  75  N.  Y.  335,  339.) 
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The  legislatm-e,  under  the  Reserved  right  of  the  Constitution 
to  alter,  amend  or  repeal  the  charters  of  corporations,  has  no 
power  to  compel  corporations  created  for  one  purpose  to 
become  corporations  for  a  different  purpose  under  pain  of  for- 
feiture of  their  charters.  (Pierce  on  E.  E.  Corp.  459 ;  White 
V.  S.  (&  U.  R.  R.  Co.,  14  Barb.  559,  560 ;  Shield  v.  Ohio,  95 
U.  S.  319,  324 ;  N.  Y,  G.  Co.  v.  Mayor,  etc.,  104  N.  Y.  1,  38.) 
A  statute  declaring  that  a  railroad  corporation  and  its  func- 
tions shall  cease  by  failure  to  comply  with  some  requirements, 
executes  itself,  and  there  is  no  need  of  any  action  of  state 
authorities.  {In  re  B.  W.  <&  N.  R.  R.  Co.,  75  N.  Y. 
335 ;  72  id.  245 ;  B.  S.  T.  Co.  v.  Brooklyn,  78  id.  624.) 
When  a  legislature  proffers  new  powers  to  an  existing  cor- 
poration having  well  defined  powers,  even  though  they  be  in 
the  line  of  its  original  authority,  unless  the  act  be  so  framed 
as  to  make  itself  a  part  of  the  charter  or  to  impose  the  powers 
as  imperative  obligations,  the  option  of  the  corporation  may 
be  exercised  to  accept  or  reject  them,  and  this  is  done  by  com- 
plying or  neglecting  to  comply  with  the  conditions  precedent, 
if  any  are  contained  in  the  act.  {Johnson  v.  H.  R,  R.  R.  Co., 
49  N.  Y.  455 ;  Clarkson  v.  H.  R.  R.  R.  Co.,  12  id.  304 ; 
P.  &  G.  F.  P.  Co.,  102  Penn.  St.  128 ;  1  Wood's  Eailway 
Law,  87,  88,  102  and  note  1.)  The  act  of  1881  was  nothing 
more  nor  less  than  an  attempt  to  grant  new  powers  by  reviving 
dead  powers,  or  powers  which  could  not  under  any  then  exist- 
ing law  be  exercised  or  used,  and  was,  therefore,  equivalent 
to,  and  was,  creating  such  powers  by  new  enactment.  {In  re 
B.,  W^cS:  K  R.  R.  Co.,  75  N.  Y.  335 ;  72  id.  245 ;  78  id.  524, 
531 ;  Crocker  v.  Crane,  21  Wend.  211 ;  Gray  v.  Parwell, 
81  K  Y.  GOO.)  The  act  of  1886  is  a  private  and  local  bill  and 
is  wholly  void,  under  the  provisions  of  the  State  Constitution. 
(Const,  art.  3,  §  18 ;  People  v.  O'Brien,  38  N.  Y.  193 ;  People 
V.  Suj^B.,  43  id.  10;  In  re  El.  R.  R.  Co.,  70  id.  327,  349, 
350  ;  MaUer  of  B.,  W.  <&  K  R.  R.  Co.,  72  id.  335  ;  75  id.  335, 
339 ;  Matter  of  B.  S.  T.  Co.,  78  id.  524.)  For  the  purpose 
of  availing  themselves  of  the  constitutional  question  above 
considered,  it  is  not  essential  that  the  plaintiffs  shall  own  a  fee 
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in  Broadway  and  Madison  ayenue,  or  in  their  vaults.  It  is 
enough  that  they  are  owners  of  property  bounded  on  the 
public  streets.  (Const,  art.  3,  §  18.)  Plaintifb  are  not  obliged 
to  stand  alone  on  their  rights  as  abutting  property  owners. 
They  have  vested  rights  of  property  in  the  street,  and  in  the 
vaults  in  front  of  their  respective  lots,  which  they  may 
possess  and  defend  against  all  comers  until  lawfully  taken  by 
constitutional  enactments  and  proceedings.  {Lahr  v.  Met. 
El  R.  Co.,  104  N.  T.  268,  290;  St/yry  v.  N.  F.  El.  R,  Co., 
90  id.  122 ;  In  re  El.  R.  Co.,  70  id.  327;  In  re  Gilbert  El. 
R.  Co.,  Id.  Sei;  In  re  El.  R.  Co.,  38  Hun,  438, 460 ;  MUhau 
V.  Sharp,  27  N.  Y.  611,  624;  Story  Case,  90  id.  161 ;  Good- 
title  V.  Alker,  1  Burroughs,  143;  McCarthy  v.  City  of 
Syracuse,  46  id.  199 ;  3  Kent's  Com.  [I2th  ed.]  573 ;  Robert  y. 
Sadler,  104:  N.  Y.  229;  My  v.  Campbdl,  33  How.  Pr.  277.) 

John  F.  DiUon  for  respondents.  Public  grants  of  fran- 
chises, and  especially  corporate  grants  of  this  character,  must 
be  construed  strictly ;  and  any  fair  doubt  upon  the  whole 
enactment,  as  to  the  nature  or  extent  of  the  grant,  is  to  be 
resolved  against  the  grantee  or  company.  {Charles  River 
Bridge  Case,  1 1  Pet.  420, 545 ;  Cayxtga  Bridge  Co.  v.  Magee^ 
2  Paige,  116 ;  6  Wend.  85 ;  Sharp  v.  Speir,  4  Hill,  76 ;  Mayor^ 
etc.,  V.  B.  &  S.  A.  R.  R.  Co.,  97  N.  Y.  275 ;  N.  T.  C.  Co.  \. 
Mayor,  etc.,  104  id.  1,  38.)  The  defendant  had  no  existence 
or  powers  as  a  railway  corporation  quoad  Broadway  and  Madi- 
son avenue  when  the  act  of  1866  was  passed ;  and  that  act 
being  a  local  and  private  act,  passed  after  and  subject  to  the 
constitutional  amendment,  "could  not  legislate  it  intoUfe'* 
or  confer  such  powers  upon  it.  (Jn  re  B.,  W.,  etc.,  R.  R.  Co., 
75  N.  Y.  335,  339.)  The  right  to  enter  upon  the  streets  of  a 
city  and  lay  down  railroad  tracks  is  also  a  francliise,  since  it 
can  only  come  from  legislative  grant,  and  is  entirely  distinct 
from  the  francliise  to  be  or  to  exist  as  a  corporation.  (iV^.  Y. 
D.  Co.  Case,  107  N.  Y.  54.)  The  statutory  requirements  are 
conditions  precedent  to  the  acquisition  by  the  defendant  of 
any  right  to  lay  down  railroad  tracks.     {Olney  v.  Pearcey 
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I  R.  L  292  ;  Hiddle  v.  Bedford  Co.,  7  S.  &  E.  [Pa.]  392  ; 
iV.  Y.  G.  Co.  Case,  104  N.  T.  1,  23.)  The  provisions  as  to 
capital  stock  are  conditions  precedent  to  acquiring  the  right 
to  lay  down  railroad  tracks.  (Morawetz  on  Corp.  §  781; 
Barry  v.  Morgan,  1  Sandf .  Ch.  305,  306  ;  Lindley  on  Partner- 
ship, 612,  626;  Crocker  v.  Crane,  21  Wend  211,  218;  Gray 
V.  FarweU,  81  K  Y.  600;  U.  Ins.  Co,  v.  Jloge,  21  How. 
[TJ.  S.]  35,  63;  Brice's  Ultra  Vires  [Am.  ed.]  153;  Minor  \. 
Blc  of  Alexandria,  1  Pet  46 ;  8.,  etc.,  P,  R.  Co.  v.  Thatcher, 

II  N.  T.  102 ;  El.  R.  Cases,  70  id.  327;  90  id.  122;  In  re 
Gilbert  El.  R.  Co.,  70  ii  861 ;  In  re  B.,  W.  cfe  If.  R.  Co., 
72  id.  245;  75  id.  335;  81  id.  69;  Trask  v.  McGuire,  18 
Wall.  391 ;  St.  Louis,  etc.,  Co.  v.  Berry,  114  II.  S.  465, 475  ; 
Memphis,  etc.,  Co.  v.  Comrs.,  112  id.  609  ;  In  re  B.,  etc.,  R. 
R.  Co.,  75  N.  Y.  335;   W.  Y,  Dist.  Ry.  Case,  107  id.  42.) 

Joseph  S.  Auerhach  for  respondents.  The  New  York 
Arcade  Eailway  Company,  if  it  ever  became  clothed  with 
railway  powers,  became  subject  to  the  duties  and  liabilities  of 
the  general  railroad  act  of  1850.  (Laws  of  1850,  chap.  140, 
§  47 ;  Laws  of  1867,  chap.  775  ;  Kerr  v.  Dougherty,  79  K  Y. 
327.)  Section  47  of  the  general  railroad  law,  as  amended,  is 
an  express  limitation  upon  original  grant  of  corporate  power, 
and  failure  to  comply  with  its  provisions  works  ipso  facto  an 
absolute  forfeiture.  {In  re  B.  (k  W.  R.  R.  Co.,  72  K  Y. 
245 ;  81  ii  76 ;  75  id.  335  ;  B.  T.  Co.  v.  City  of  Brooklyn, 
78  id.  524.)  The  provisions  of  section  47  of  the  general  rail- 
road act,  as  amended,  and  the  provisions  of  the  act  of  1874, 
must,  if  possible,  be  read  and  construed  together.  {B.  S.  T. 
Co.  V.  City  of  BrooUyn,  78  N.  Y.  531.)  Eepeal  of  any 
statute  by  implication  is  not  favored  by  our  courts.  {Si/ranor 
han  V.  S.  V.  R.  R.  Co.,  84  N.  Y.  812 ;  People  ex  rel.  Kings- 
land  V.  Palmer,  52  id.  83 ;  Dr.  Foster's  Case,  11  Co.  63 ; 
Weston's  Case,  Dyer,  347 ;  10  Mod.  118 ;  Bac.  Abr.  Statute 
[D],  Dwarris,  678-676 ;  Hayes  v.  Symonds,  9  Barb.  260 ; 
Marx  V.  New  York,  9  N.  Y.  574 ;  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  666 ;    Tenn.  R.  R.  Co.  v.  Canal  Comrs.,  21 
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Penn.  St.  22 ;  Langdon  v.  Mayor^  ete,y  93  IS.  Y.  129  ;  Mayor^ ' 
etc,,  V.  Broadway,  etc,^  JR.  E.  Co.j  97  id.  281 ;  Buggies  v. 
Illinoia^  108  U.  S.  526.)  The  conclusion  that  the  corporate 
existence  and  powers  of  this  defendant  have  ceased  are  in 
harmony  with  the  general  policy  of  the  law  and  with  the 
letter  and  spirit  of  the  Constitution.  {Matter  of  El.  E.  Co.^  70 
I^.  T.  349-350.)  Corporate  existence  and  rights  are  necessary 
to  justify  this  action,  and  any  owner  feeling  aggrieved  may 
deny  this  corporate  right.  {In  re  B.  W.  <&  N.  E.  Co.^  72 
K.  Y.  249 ;  B.  S.  T.  Co.  v.  City  of  Brooklyn,  78  id.  531.) 

Eael,  J.  The  sole  question  for  our  determination  is  whether 
the  defendant  has  legal  authority  to  construct  and  operate  a 
railway  under  Broadway  and  Madison  Avenue  in  the  city  of 
New  York.  The  defendant  traces  its  corporate  existence  to 
the  act  chapter  842  of  the  Laws  of  1868,  entitled  "  An  act  to 
provide  for  the  transmission  of  letters,  packages  and  merchan- 
dise in  the  cities  of  New  York  and  Brooklyn  and  across  the 
North  and  East  rivers  by  means  of  pneumatic  tubefe,  to  be  con- 
structed benea^th  the  surface  of  the  streets  and  public  places  in 
said  cities  and  under  the  waters  of  said  rivers."  The  first 
section  of  the  act  authorized  and  empowered  Alfred  E.  Beach 
and  other  persons  named,  and  their  assigns  "  to  lay  down,  con- 
struct and  maintain  one  or  more  pneumatic  tubes  in  the  soil 
beneath  the  surface,  squares,  avenues  and  public  places  in  the 
cities  of  New  York  and  Brooklyn  and  under  the  bed  of  tlie 
waters  of  the  East  river  between  the  said  cities,  and  also  under 
the  bed  of  the  waters  of  the  North  river  from  the  city  of  New 
York  to  the  shore  of  New  Jersey,  but  at  such  depth  as  not  to 
interfere  with  navigation ;  and  to  convey  letters,  parcels,  pack- 
ages, mails,  merchandise  and  property  in  and  through  said  tubes 
for  compensation,  by  means  of  vehicles  to  be  run  and  operated 
therein  by  the  pneumatic  system  of  propulsion ;  and  to  the  end 
that  the  public  convenience  may  be  promoted  in  the  operation 
of  the  said  vehicles,  the  said  persons  and  their  assigns  are  also 
hereby  authorized  and  required  to  erect  upon  the  sidewalks 
of  the  said  streets,  squares,  avenues  and  public  places  suitable 
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ornamental  lamp-posts,  boxes,  pillars  or  receptacles,  not  exceed- 
ing thirty  inches  in  diameter,  connected  with  said  pneumatic 
tubes  for  the  deposit  of  letters,  packages  and  property  to  be 
transmitted  therein. "  And  it  provided  that  the  tubes  should 
not  extend  through  any  vault,  nor  under  any  sidewalk  front- 
ing on  private  property,  without  the  consent  of  the  owners  of 
such  private  property,  and  compensation  to  them,  which  should 
be  ascertained  and  determined,  in  case  the  parties  could  not 
agree,  in  the  manner  provided  by  the  general  railroad  act  of 
1850.  Section  2  provided  that  the  pneumatic  tubes  should  be  so 
constructed  as  to  have  a  mean  interior  diameter  of  not  exceed- 
ing fifty-four  inches.  Section  5  authorized  the  persons  named 
in  the  act  to  hold  a  meeting  and  determine  the  terms  and  con- 
ditions upon  which  the  powers,  privileges  and  francliises  con- 
ferred by  the  act  might  be  transferred  to  a  corporation  to  be 
organized  as  provided  in  the  next  section ;  and  section  6  pro- 
vided that,  in  case  the  persons  attending  the  meeting  named 
in  the  prior  section  should  so  determine,  they  might  organize 
themselves  into  a  corporation  in  the  manner  specified  in  the 
general  manufacturing  act  of  1848,  and  the  acts  amendatory 
thereof,  "for  the  purpose  of  constructing  and  maintaining  the 
pneumatic  tubes  aforesaid  and  using  and  operating  the  same 
as  hereinbefore  authorized ; "  and  that  the  corporation  so  organ- 
ized shall  "  possess  all  the  powers  and  privileges  conferred  by 
said  acts  and  be  subject  to  all  the  duties  and  obligations 
imposed  therein,  not  inconsistent  with  the  provisions  of 
this  act." 

In  August,  1868,  in  pursuance  of  the  powers  conferred  by 
the  act,  the  persons  therein  named  organized  themselves  into 
a  corporation  by  the  name  of  "  The  Beach  Pneumatic  Transit 
Company;"  and  in  the  certificate  executed  and  filed  by 
them,  they  declared  that  the  object  of  the  corporation  was 
"  to  construct  and  operate  pneumatic  railroads  in  the  cities  of 
New  York  and  Brooklyn  and  under  the  waters  of  the  North 
and  East  rivers,  and  to  exercise  all  the  powers,  privileges  and 
franchises  conferred  upon  said  corporation  by  the  act "  of 
1868 ;  that  the  capital  stock  should  be  $5,000,000,  and  that 
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the  coi-poration  should  continue  in  existence  for  the  terra  of 
fifty  years.  The  certificate  could  give  the  corporation  no 
greater  powers  than  were  conferred  by  the  act  of  1868,  and 
to  that  act  we  must  look  for  the  scope  and  measure  of  its 
powers.  The  act  did  not  confer  railroad  powers  uppn 
the  corporation,  and  did  not  subject  it  to  any  of  the  railroad 
acts,  except  for  the  purpose  of  ascertaining  the  compensation 
to  be  paid  to  the  owners  of  property  interests  in  the  streets. 
It  authorized  the  formation  of  a  manufacturing  corporation, 
with  the  incidents,  powers  and  duties  of  such  a  corporation, 
so  far  as  they  were  consistent  with  the  purposes  of  the  act. 
The  corporation  formed  was,  in  fact,  a  manufacturing  cor- 
poration, not,  however,  with  the  general  power  to  engage  in 
any  manufacturing  business,  but  for  the  sole  purpose  of  con- 
structing, maintaining,  using  and  operating  the  pneumatic 
tubes.  The  formation  of  such  a  corporation  was  a  matter 
fairly  embraced  within  the  title  of  the  act.  It  was  an 
appropriate  instrumentality  to  accomplish  the  purposes  of 
the:  act,  and  in  no  sense  a  new  and  independent  subject. 
Tlie  legislature  having  authorized  the  construction  and 
operation  of  the  pneumatic  tubes,  could,  in  the  act  itself, 
have  created  the  corporation,  or  could  have  authorized  its 
organization  under  any  of  the  general  laws  of  the  state 
adapted  to  the  formation  of  any  business  corporation;  and 
the  formation  of  such  a  corporation  would  be  germane  to  the 
main  purpose  of  the  act  as  indicated  by  its  title.  Wliile 
the  general  manufacturing  laws  regulated  the  corporation 
as  to  its  mode  of  existence,  its  manner  of  action  and  its 
corporate  life  and  being  generally,  yet  all  its  powers  and 
duties  related  and  were  confined  to  the  construction,  main- 
tenance, use  and  operation  of  the  pneumatic  tubes;  and, 
therefore,  section  16  of  article  3  of  the  Constitution,  which 
provides  that  "  no  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title,"  was  not,  as  contended 
on  behalf  of  the  plaintiffs,  violated. 
What  do  the  words  pneumatic  tubes  mean  ?    They  convey 
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to  our  minds  no  other  meaning  than  that  of  tubes  for  the 
transmission  of  parcels  operated  by  atmospheric  pressure 
applied  within  the  tubes.  The  parcels  may  be  transmitted 
outside  the  tubes  upon  vehicles  attached  to  a  piston  operated 
within  the  tubes  by  atmospheric  pressure,  or  they  may  be 
transmitted  within  the  tubes  by  atmospheric  pressure  applied 
behind  them.  But  they  are  in  no  sense  railways.  Such  a 
tube  may  contain  vehicles  placed  upon  wheels,  and  the  wheels 
may  run  upon  rails  or  in  grooves,  and  yet  the  structure  could 
not,  according  to  the  popular  sense,  or  any  legal  sense,  be  what 
is  generally  known  as  a  railway.  The  tubes  may  be  so  con- 
structed that  in  a  technical  or  scientific  sense  the  structure 
might  be  called  a  railway ;  and  so,  too,  any  structure  upon 
which  vehicles  may  be  moved  upon  rails,  however  peculiar  or 
small,  may  in  some  limited  sense  be  tsalled  a  railway,  and  yet 
it  may  not  be  a  railway  within  the  meaning  of  the  Constitu- 
tion and  the  general  laws  of  the  state.  When  they  speak  of 
railways  they  always  mean  railways  either  for  the  general 
carriage  of  property,  or  of  passengers,  or  of  both ;  and  a  rail- 
way which  may  be  operated  in  small  pneumatic  tubes  by 
atmospheric  pressure  for  the  transmission  of  small  packages 
is  not  within  such  meaning. 

Such  was  the  character  and  status  of  the  corporation  organ- 
ized under  the  act  of  1868.  That  act  was  amended  by  the 
act,  chapter  512  of  the  Laws  of  1869,  entitled  "  An  act  sup- 
plementary to  chapter  842  of  the  Laws  of  1868,  in  relation 
to  carrying  letters,  packages  and  merchandise  by  means  of 
pneumatic  tubes  in  New  York  and  Brooklyn ; "  but  there  is 
nothing  in  that  act  pertinent  to  the  present  discussion. 

From  1868  to  the  commencement  of  this  action  in  1886,  so 
far  as  this  record  discloses,  nothing  whatever  was  done  by  the 
corporation  except  to  change  its  name  several  times  and  to 
procure  acts  of  the  legislature  purporting  to  enlarge  its  powers 
and  extend  its  corporate  life.  No  pneumatic  tubes  have  been 
constructed,  and  it  is  a  fair  inference,  from  the  admitted  facts, 
that  the  system  for  the  pneumatic  transmission  of  property 
SicKELs— Vol.  LXVIIL    14 
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l^as  before  the  year  1873  found  to  be  impracticable.  It  bad 
been  tried  in  various  parts  of  Europe,  but  liad  proved  a  failure, 
and  for  tbe  general  transmission  of  property  or  passengers 
was  in  the  year  1873  nowhere  in  use.  (Chambers'  Encyclo- 
pedia, titles,  "  Atmospheric  Railway "  and  "  Pneumatic  Dis- 
patch-;" Encyclopedia  Britannica,  title,  "Atmospheric  Rail- 
way;" Appleton's  Cyclopedia,  title,  "Atmospheric  Railway ; " 
Johnson's  Cyclopedia,  title,  "  Pneumatic  Transmission.") 

In  1873  the  persons  interested  in  the  corporation,  as  we 
may  infer,  being  aware  of  its  insufficiency  for  any  practical 
purpose,  concluded  to  procure  an  enlargement  of  its  powers, 
and  a  radical  change  in  its  character  and  purposes,  and,  there- 
fore, they  obtained  the  pajssage  of  the  act  (Chap.  185),  entitled 
"  An  act  supplemental  to  and  amendatory  of  chapter  842  of 
the  Laws  of  1868,  an  act  entitled  '  An  act  to  provide  for  the 
transmission  of  letters,  packages  and  merchandise  in  the  cities 
of  New  York  and  Brooklyn,  and  across  the  North  and  East 
rivers  by  means  of  pneumatic  tubes,  to  be  constructed  beneath 
the  surface  of  the  streets,  squares,  avenues  and  public  places 
in  said  cities,  and  under  the  waters  of  said  rivers,'  passed 
June  1,  1868 ;  and  of  chapter  512  of  the  Laws  of  1869,  enti- 
tled ^  An  act  supplementary  to  chapter  842  of  the  Laws  of 
1868,  in  relation  to  carrying  letters,  packages  and  merchandise 
by  means  of  pneumatic  tubes  in  New  York  and  Brooklyn, 
and  to  provide  for  the  transportation  of  passengers  in  said 
tubes.' "  The  last  phrase  of  this  title  "  and  to  provide  for  the 
transportation  of  passengers  in  said  tubes  "  did  not  appear  in 
the  title  of  the  act  of  1869,  and  yet  in  the  act  in  all  its  stages 
through  the  legislature,  as  approved  by  the  governor,  filed  in 
the  office  of  the  secretary  of  state  and  printed  in  the  Session 
Laws,  the  quotation  marks  are  so  placed  as  to  make  the  phrase 
appear  to  be  part  of  that  title.  The  title  of  the  act,  therefore, 
was  well  calculated  to  deceive  any  persons  to  whose  attention 
it  came  while  the  act  was  under  consideration  in  the  legisla- 
ture. But  we  will  assume  that  this  title  is  to  have  the  same 
force  and  effect  as  if  that  of  the  act  of  1869  had  been  properly 
quoted,  and  then  the  only  addition  to  the  titles  of  the  prior 
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acts  is  the  final  phrase  above  quoted,  and  the  only  subject 
expressed  in  the  title  is  the  transportation  of  property 
and  passengers  in  pneumatic  tubes.  This  title  is  assailed 
by  the  plaintiffs  as  not  in  compliance  with  section  16  of  arti- 
cle 3  of  the  Constitution  above  quoted.  A  particular  exam- 
ination of  the  provisions  of  the  act  is,  therefore,  necessarv'. 
The  first  section  provides  tliat  it  shall  be  lawful  for  the 
Beach  Pneumatic  Transit  Company  "  to  construct,  maintain 
and  operate  an  underground  railway  for  the  tmnsportation  of 
passengers  and  property,"  under  Broadway  and  Madison 
avenue,  "by  means  of  tubes  of  enlarged  interior  diameter 
Buflicient  for  the  construction  of  a  railway  or  railways  therein, 
and  for  the  running  of  cars  and  the  carrying  of  passengers 
therein ;  and  also  to  constnict,  in  connection  with  said  tubes, 
two  or  more  tracks  of  railway  with  the  necessary  turnouts  and 
stations  for  the  ingress  and  egress  and  accommodation  of 
passengers,  and  for  the  receipt  and  discharge  of  packages  and 
freight,  and  said  company  shall  have  the  right  and  privilege, 
subject  to  the  approval  of  the  board  of  engineer  commissioners 
hereinafter  provided  for,  to  make  connection  with  the  Harlem 
and  connecting  railroads  at  any  point  deemed  best,  at  or  above 
Forty-second  street,  and  also  to  make  connection  with  the 
Hudson  River  railroad  at  any  point  northerly  of  Fifty-ninth 
street."  Section  2  provides  that  the  passenger  tubes  shall,  as 
far  as  practicable,  follow  the  center  line  of  the  streets,  and 
.shall  not  occupy  in  the  aggregate  a  greater  space  than  thirty- 
one  feet  in  width  by  eighteen  feet  in  height,  exterior  measure- 
ment, and  that  they  shall  be  laid  and  constructed  under  the 
supervision  of  a  board  of  three  engineer  commissioners,  whose 
duty  it  is  to  see  that  the  "  passenger  tubes  and  railways  "  are 
constructed  in  a  thorough  and  workmanlike  manner  ;  and  that 
they  shall  constitute  a  board  of  commissioners,  a  majority  of 
whom  "shall  determine  whether  the  pneumatic  system  or 
other  motive  power  shall  be  adopted  by  said  corporation  for 
the  propulsion  of  the  cars  running  within  said  passenger  tubes." 
Section  4  authorizes  the  corporation  to  acquire  the  title  to  such 
real  estate  or  interest  therein  as  may  be  necessary  to  enable  it  to 
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construct,  operate  and  maintain  "  said  tubes  and  railways,"  and 
to  construct  and  maintain  the  proper  platforms,  stations  and 
buildings  at  such  points  along  the  route  of  its  tubes  as  may  be 
convenient  and  suitable  for  the  ingress  and  egress  of  its  passen- 
gers, and  for  the  receipt  and  discharge  of  freight  and  packages 
and  necessary  for  the  successful  operation  of  "said  tubes  and 
railway  and  for  the  proper  connections  between  said  tubes  and 
railway,  platform,  stations  and  buildings ; "  and  in  case  the 
corporation  is  unable  to  agree  with  the  owners  of  real  estate 
for  the  purchase  and  use  thereof,  it  is  autliorized  to  acquire 
the  title  to  the  same  in  the  manner  provided  in  the  general 
railroad  act  of  1850 ;  and  in  all  cases  the  use  of  the  streets, 
avenues,  squares,  grounds  and  public  places,  and  the  right  of 
way  under  the  same  for  the  purpose  of  "  said  tubes  and  rail- 
way or  railways  therein,"  shall  be  considered  and  is  declared  to 
be  a  public  use.  Section  5  provides  that  "  it  shall  be  lawful 
for  said  corporation  to  convey  passengers  on  said  railway  or 
railways  through  said  tubes  for  hire,"  and  regulates  the  rate 
of  fare  that  may  be  charged.  Section  6  provides  that  the 
corporation  shall  commence  active  operations  in  the  construc- 
tion of  its  works  within  six  months  after  the  passage  of  the 
act,  and  shall  complete  the  section  of  passenger  tubes  with  two 
railway  tracks  from  Bowling  Green  to  Fourteenth  street 
within  three  years,  and  shall  complete  the  remainder  of  the 
passenger  tubes  as  authorized  within  five  years  thereafter. 
Section  7  provides  that  the  corporation  shall  not  construct  any 
station,  depot  or  other  building,  or  work  above  the  surface  of 
any  land  belonging  to  the  city  of  New  York,  either  in  its  own 
right  or  as  trustee,  without  the  consent  of  the  mayor  and 
aldermen,  but  that  nothing  in  the  act  shall  be  construed  to 
authorize  the  mayor  and  aldermen  to  donate,  lease  or  sell  any 
portion  of  any  of  the  groimd  surface  of  any  public  park  in 
the  city  beyond  what  may  be  absolutely  necessary  for  the  exit 
from  and  entrance  to  the  railroad.  Section  9  provides  that 
the  corporation  shall  possess  "  all  the  powers  and  be  subject  to 
all  the  duties  and  liabilities  imposed  on  railroad  corporations 
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by  the  laws  of  this  state,  not  inconsistent  with  the  charter  of 
this  company  or  the  purposes  of  ^ts  incorporation." 

Here  we  read  nothing  of  pneumatic  tubes  or  of  propulsion 
by  atmospheric  pressure,  nor  even  of  pneumatic  railways. 
We  read  of  passenger  tubes ;  but  we  must  not  be  deceived  by 
the  juggle  of  words.  We  find  authorized  a  grand  under- 
ground railway  not  less  than  fifteen  miles  long,  with  two  or 
more  tracks,  turnouts,  platforms,  stations,  buildings  and  other 
appurtenances,  with  power  to  connect  with  surface  steam  rail 
roads,  to  be  operated  through  passage-ways  called  tubes, 
eighteen  feet  in  height  and  thirty-one  feet  in  width  exterior 
measurements ;  in  fact  tunnels  which  could  not  be  operated  by 
atmospheric  pressure.  What  was  before  a  manufacturing 
corporation  was  converted  into  a  railroad  corporation,  or,  at 
least,  had  superadded  the  powers,  privileges,  duties  and 
liabilities  of  railroad  corporations  under  the  general  laws  of 
the  stat6.  Math  authority,  by  the  consent  of  the  engineer  — 
commissioners,  to  use,  for  the  movement  of  its  cars,  horses, 
steam  or  any  other  motive  power.  The  construction  of  such 
a  railway  by  such  a  corporation  is  certainly  a  subject  not 
expressed  in  the  title  of  the  act.  The  only  subject  there 
indicated  is  the  transportation  of  passengers  and  property 
through  pneumatic  tubes  by  atmospheric  pressure.  A  title 
purporting  that  an  act  provides  for  pneumatic  transportation 
would  not  be  sufficient  for  an  act  authorizing  the  construction 
and  operation  of  a  horse  railway  or  a  steam  railway,  as  a  title 
purporting  that  an  act  authorizes  a  line  of  omnibuses  for  the 
transportation  of  passengers  would  not  be  sufficient  for  an  act 
authorizing  the  construction  of  a  railway  for  the  same  purpose. 

The  constitutional  provision  referred  to  lias  been  deemed  by 
statesmen  aud  jurists,  conditoreslegum^  of  so  much  importance 
that  it  is  found  in  the  fundamental  laws  of  most  of  the  states. 
Its  purpose  is  to  prevent  fraud  and  deception  by  conceal- 
ment, in  the  body  of  acts,  subjects  not  by  their  titles  disclosed 
to  the  general  public  and  to  legislators  who  may  rely  upon 
them  for  information  as  to  pending  legislatiftn.  When  the 
subject  is  expressed,  all  matters  fairly  and  reasonably  con- 
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nected  with  it,  and  all  measures  which  will  or  may  facilitate 
its  accomplishment,  are  proper  to  be  incorporated  in  the  act 
and  are  germane  to  the  title.  The  title  must  be  such,  at 
least,  as  fairly  to  suggest  or  give  a  clue  to  the  subject  dealt 
with  in  the  act,  and  unless  it  comes  up  to  this  standard  it  falls 
below  the  constitutional  requirement.  {Mayor,  etc.,  v.  Col- 
gate, 12  K  Y.  146 ;  People  v.  ffUls,  36  id.  449,  452 ;  Matter 
of  .New  YorJc^  etc,.  Bridge,  72  id.  627;  Matter  of  Applicor 
tion  of  Depa/rtment  of  Pvhlic  Parks,  86  id,  439 ;  People 
V.  WhiUooky  92  id.  191 ;  Matter  of  ITnaust,  101  id,  188 ; 
Cooley's  Constitutional  Limitations,  141.)  Here  the  only 
subject  suggested  by  the  title  is  the  transportation  of  passen- 
gers and  property  through  pneumatic  tubes,  by  atmospheric 
pressure,  and  everything  appropriate  and  germane  to  that 
subject  could  be  provided  for  in  the  act.  But  a  person  read- 
ing the  title  alone  would  have  no  clue  whatever  to  the  great 
railway  scheme  actually  authorized  by  the  act ;  and  so  the 
Qorporators  themselves  evidently  regarded  the  act,  for,  finding 
that  the  corporation  had  outgrown  its  name,  "  The  Beach 
Pneumatic  Transit  Company,"  they,  by  the  act  chapter  503  of 
the  Laws  of  1874,  had  it  changed  to  the  "  Broadway  Under- 
ground Railway  Company ; "  and  in  that  act  what  were 
before  called  "  tubes  "  are  called  "  tunnels ; "  and  ten  years 
later,  by  an  order  of  the  proper  court,  the  name  was 
again  changed  to  the  "New  York  Arcade  Railway  Com- 
pany." While  by  the  acts  of  1874,  chapter  454  of  1881  and 
chapter  312  of  1886,  the  charter  of  the  corporation  was 
amended  and  its  powers  greatly  enlarged,  pneumatic  tubes, 
propulsion  by  atmospheric  pressure  and  pneumatic  railways 
are  nowhere  mentioned,  and  all  that  is  left  as  a  result  of  all 
the  legislation  is  a  grand  scheme  for  underground  railways 
operated  by  any  motive  power  except  such  as  shall  emit 
"  smoke,  gas  or  cinders,"  which,  if  carried  into  effect,  would, 
doubtless,  be  one  of  the  marvels  of  the  world.  But  if  it  is  as 
desirable  and  safe  as  it  is  marvelous,  it  should  be  placed 
upon  a  constitutional  basis  and  make  an  undisguised  appeal 
upon  its  merits  for  the  public  sanction. 
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Oiir  conclusion,  therefore,  is  that  the  act  of  1873  for  the 
insufficiency  of  its  title  is  unconstitutional  and  void,  and  hence 
all  subsequent  legislation  based  upon  that  act  must  fall  with  it. 
When  the  act  of  1886  Was  passed,  under  which  the  defend- 
ant proposes  to  lay  down  its  tracks  and  to  construct  its  under- 
ground railways,  it  had  no  polv^er  to  construct  an  underground 
railway  for  the  transportation  of  passengers  and  general  freight 
through  tunnels,  and,  therefore,  that  8Wt  is  in  conflict  with 
section  18  of  article  3  of  the  Constitution,  which  forbids  the 
legislature  to  pass  a  private  or  local  bill  granting  to  any  cor- 
poration the  right  to  lay  down  railroad  tracks  or  to  construct 
a  street  railroad  except  upon  conditions  mentioned  in  that 
section.     {Matter  of  N,  Y.  District  E,  Co.,  107  N.  Y.  42.) 

We  need  go  no  further.  The  conclusion  already  reached 
renders  it  unnecessary  to  solve  the  various  other  questions 
argued  with  much  ability  and  learning  by  the  able  counsel  who 
appeared  before  us. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  J.  I  concur  with  Earl,  J.,  in  his  opinion  that 
the  act  of  1873  was  unconstitutional  and  void,  in  that  it 
failed  to  comply  with  section  16  of  article  3  of  the  Consti- 
tution. But  I  am  further  of  the  opinion,  assuming'  that 
the  act  of  1873  was  valid,  and  that  there  was  an  accept- 
ance of  and  a  valid  compliance  with  its  conditions,  and  that 
there  was  a  waiver  of  causes  of  forfeiture  by  the  passage 
of  the  act  of  1886,  that  the  latter  act  was  in  violation  of  the 
provisions  of  the  constitutional  amendment,  which  went  into 
eflEect  on  January  1, 1875.  By  that  amendment  the  legislature 
was  inhibited  from  passing  a  private  or  local  bill,  granting  to 
any  corporation  the  right  to  lay  down  railroad  tracks,  or  any 
exclusive  privilege,  immunity  or  franchise  whatever.  The  act 
of  1886,  under  which  the  appellant  claims  to  have  acquired  its 
present  rights,  cannot,  in  my  view  of  what  it  grants,  be  upheld 
as  legislation,  which  merely  regulates  the  exercise  of  powers 
formerly  granted  to  and  possessed  by  an  existing  corporation. 
It  went  far  beyond  that.    It  was,  in  fact,  a  new  grant  of  sub- 


112  AsTOB  et  aL  v.  Abcade  R.  Co.  [March, 

Opinion  per  Gray,  J. 

stantive  rights,  in  additioa  to  and  diflfering  from  what  might 
have  been  claimed  under  the  act  of  1873.  By  the  act  of  1873 
the  company  would  have  had  the  right  to  construct  a  railway 
in  tubes,  which  should  not  occupy  a  greater  space  than  thirty- 
one  feet  in  width,  by  eighteen  feet  in  height,  exterior  measure- 
ments. The  company  could  not  have  approached  within  two 
feet  of  the  curb  line,  nor  within  eighteen  feet  of  the  building 
line.  These  restrictions  must  be  deemed  to  be  important 
limitations  and  wholesome  provisions,  designed  for  the  pro- 
tection of  the  rights  of  the  abutting  property  owners  and  to 
secure  to  the  public  the  rightful  enjoyment  of  the  streets  as 
such.  By  the  act  of  1886  they  would  possess  the  right  to 
excavate  for  their  railways  a  space  of  forty-four  feet,  inside 
measurements,  in  width  and  without  any  limitation  as  to  depth. 
They  might  construct  railways,  without  the  use  of  tubes  or 
tunnels,  and  use  any  motive  power,  which  would  not  permit 
of  the  emission  of  smoke,  gas  or  cinders. 

I  think  we  have  here  a  pretty  wide  departure  from  the 
rights  and  powers  to.be  enjoyed  under  the  act  of  1873.  The 
pneumatic  tube,  of  a  diameter  of  fifty-four  inches,  for  the 
transportation  of  packages  and  merchandise,  authorized  under 
the  original  charter  of  1868,  and  which  was  transmuted  by 
the  act  of  1873  into  a  tubular  passenger  and  freight  railway, 
has  now  wholly  disappeared,  and  in  its  place  appears  a  scheme 
for  what  amounts  to  a  complete  occupation  of  the  street  for 
railway  purposes ;  except  so  far  as  it  leaves  a  roof  over  the 
excavation  to  take  the  place  of  the  street  surface.  This  grant 
of  a  right  to  excavate  the  street,  to  an  extent  practically 
unlimited,  and  the  permission  to  abandon  tubes  and  to  con- 
struct railways  in  the  excavation,  are  matters  of  grant  too 
serious  in  their  nature  and  consequences,  under  the  circum- 
stances of  the  case,  to  be  passed  over  as  in  mere  regulation  of 
an  existing  franchise.  To  allow  such  legislation  is,  in  piy 
opinion,  to  nullify  the  beneficial  and  protective  objects  aimed 
at  by  the  constitutional  amendment  of  1875. 

Under  the  guise  of  an  amendment,  there  was  a  legislative 
grant  to  this  company  of  franchises  and  privileges  beyond 
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any  naturally  following  upon,  or  flowing  from  those  granted 
under  the  act  of  1873 ;  not  in  harmony  with  the  spirit  of  that 
grant,  and,  of  necessity,  exclusive  in  their  nature.  It,  there- 
fore, fell  within  the  prohibition  of  the  constitutional  amend- 
ment. When  the  People  have,  by  amending  the  Constitution, 
restricted  the  powers  of  their  representatives  in  the  legislature 
to  pass  private  or  local  bills,  which  grant  the  right  to  lay  down 
railroad  tracks,  or  any  exclusive  privileges  or  franchises  to  a 
corporation,  the  courts  should  see  to  it  that  the  constitutional 
limitation  is  not  evaded,  under  the  pretense  of  an  amendment 
of  the  charter.  They  should  scrutinize  the  legislative  act 
complained  of ;  not  with  the  idea  of  seeking  the  way  to  a  con- 
struction adverse  to  its  constitutionality,  but  rather  to  uphold 
it,  if  possible.  But  if  the  scrutiny  reveals  a  real  and  serious 
violation  of  the  constitutional  provisions,  they  must  condemn 
the  act  as  invalid. 

It  is  said,  however,  that  a  scope  of  action  is  offered  for  the 
legislature,  with  respect  to  corporations  already  in  the  possession 
of  corporate  rights,  acquired  under  statutes  passed  before  the 
adoption  of  the  constitutional  amendment.  As  a  general  pro- 
position this  is  trua  Conceding  to  the  legislature  its  full  meas- 
ure of  authority  to  legislate,  under  the  general  grant  of  power 
by  the  Constitution  of  the  state,  we  hold  that  such  authority, 
when  now  exercised  by  a  private  bill  in  behalf  of  a  corporation, 
cannot,  under  the  guise  of  measures  for  the  regulation  of  the 
exercise  of  the  corporate  powers  and  franchises,  be  upheld  by 
the  court,  when,  by  a  practical  construction,  the  act  permits 
what  the  amendment  to  the  Constitution  prohibits.  A  regu- 
lation of  these  powers  and  franchises,  when  the  act  touches 
them  so  as  to  alter  th6m,  means  their  restriction,  rather  than 
their  enlargenient  If  enlargement  of  powers  may  be  some- 
times consistent  with  the  constitutional  limitations,  it  may  not 
go  to  the  extent  of  trenching  on  the  territory  of  private  and 
public  rights,  over  which  the  Constitution  was  plainly  intended 
to  operate  in  its  limitations.  When  enlargement  of  corporate 
powers  becomes  indistinguishable  from  a  grant  of  new  substan- 
SicKELs  — YoL.  LXVIIL     15 
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tive  rights,  within  the  j)m*view  of  the  section  in  question,  then 
the  mischief  is  accomplished,  to  prevent  which  the  constitu- 
tional amendment  was  designed. 

In  the  Matter  of  the  Gilbert  Elevated  Railway  Com- 
pany (70  N.  Y.  361),  Church,  Ch.  J.,  in  discussing  the 
changes  of  structure,  etc.,  made  by  the  commissioners  under 
the  provisions  of  the  Rapid  Transit  Act,  said  the  changes 
were  restrictive  in  their  character.  "  By  the  charter  the  whole 
street  was  to  be  covered  by  the  structure ;  by  the  conditions 
imposed  only  a  portion  of  some  streets  could  be  occupied." 
And  he  says,  in  that  connection :  "  I  cannot  accede  to  the 
proposition  that  any  change  in  the  structure  and  in  the  manner 
of  occupying  the  streets,  however  restrictive  upon  the  company, 
or  beneficial  to  the  public  in  the  use  of  the  streets,  constitutes  a 
fresh  grant  of  the  right  to  lay  down  railroad  tracks.  It  is  a 
misnomer  to  call  such  restrictions  grants  of  any  righi  whatever. 
As  well  might  the  cutting  down  of  a  fee  to  a  life  estate  be 
termed  a  grant  of  land."  Again  he  says :  "  No  exclusive  right 
or  franchise  was  granted  to  the  respondent  corporation  upon 
Any  construction  of  the  clause.  Every  substantial  right  existed 
before  the  passage  of  the  act,  and  the  conditions  imposed, 
vcmbracing  changes  of  structure  and  manner  of  occupying 
.streets,  should  be  regarded  as  restrictive  of  existing  rights,  and 
not  grants  of  rights  or  franchises  within  the  constitutional 
sense.  *  *  *  This  series  of  amendments  designed  to  restrict 
the  powers  of  the  legislature  in  matters  of  detail,  under 
general  phrases  and  undefined  words,  is  experimental  in  this 
state.  They  must  be  sustained  and  applied  by  a  rational  and 
practical  construction,  so  ba  to  subserve  the  purposes  intended, 
and  prevent  the  evils  designed  to  be  remedied ;  but  not,  by  an 
Artificial  and  technical  construction,  to  extend  their  application 
to  cases  never  contemplated." 

I  think  the  meaning  of  the  decision  is  clear.  If  the  legis- 
lative act  operates  upon  a  charter  in  the  direction  of  a  regula- 
tion, an  adjustment,  or  a  restriction  of  powers  possessed,  it 
could  not  be  objectionable.  Within  its  reserved  powers  the 
legislature  may,  at  all  times,  amend  or  alter  the  charter,  but  the 
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constitntional  amendment  will  not  permit  it  bj  a  private  bill 
to  make  any  new  grant  of  rights,  comprehended  within  those 
specified  by  the  amendment.  I  do  not  think  that  it  can  be 
said,  in  the  present  case,  that  every  substantial  right  given  by 
the  act  of  1886  existed  previously. 

For  the  reasons  I  have  briefly  given,  I  think  the  act  of  1 886 
practically  gave  to  this  corporation  a  right  to  lay  down  rail- 
road tracks,  which  it  could  not  have  exercised  under  the  act 
of  1873,  and,  also,  gave  what  are  practically  exclusive  privileges. 
I  think  it  contravened  the  Constitution,  in  the  letter  and  in 
the  spirit,  and  is,  therefore,  void. 

All  concur  with  Earl,  J. ;  Eugeb,  Ch.  J.,  Danforth  and 
Peckham,  J  J.,  concur  with  Gray,  J. 

Judgment  affirmed. 


John  H.  Eiker  et  al.,  Executors,  etc..  Respondents,  v.  John 
H.  CoRNWELL  et  al.,  Appellants, 

A  general  residuary  clause,  not  circumscribed  by  clear  expressions  in  other 
parts  of  a  will,  includes  any  property  or  interests  of  the  testator  which 
are  not  otherwise  perfectly  disposed  of,  and  all  that  for  any  reason 
eventually  fall  into  the  general  residue. 

The  will  of  B.,  after  various  gifts  to  charitable  societies  and  for  specified 
benevolent  purposes,  contained  a  provision,  by  the  terms  of  which,  in  H?  Jg|? 
case  of  a  misnomer  of  any  of  the  institutions  named,  or  of  their  inca-  .  ^^^3  ii^\ 
pacity  to  take,  she  gave  the  sum  constituting  such  ineflfectual  gift  to  her  73  AD'228l 
executors  "  to  be  applied  to  the  charitable  uses  ♦  ♦  ♦  indicated  in 
such  manner  as  they  shall  be  able,  giving  the  same,  however,  to  them, 
absolutely  relying  on  their  carrying  out  substantially  "  the  purposes  of 
the  testatrix.  By  the  next  clause  she  gave  "  all  the  rest,  residue  and 
remainder  "of  her  estate,  "  Including  all  void  and  lapsed  legacies,  if  any, 
not  carried  by  the  terms  of  the  preceding  clause"  to  six  charitable 
societies  named.  A  codicil,  after  various  other  bequests,  named  fourteen 
societies  in  addition  to  those  specified  in  the  residuary  clause,  which  the 
testatrix  directea  should  share  in  her  residuary  estate  "  remaining  after 
the  payment  of  all  the  legacies  and  carrying  out  all  of  the  trusts  and 
provisions"  equally  with  those  so  specified,  the  testatrix  declaring  it  to 
be  her  intention  that  the  twenty  societies  should  receive  in  equal  shares 
the  residue  of  her  "  personal  and  of  the  proceeds  of  her  real  estate." 
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Following  this  was  a  clause,  by  which,  if  any  of  the  gifts  in  the  codicil 
should  from  any  cause  fail,  the  testatrix  gave  the  amount  of  the  bequest 
so  failing  to  her  executors  ".as  joint  tenants,  absolutely  in  full  confidence, 
that  they  •  *  *  will  dispose  of  such  amounts"  as  the  testatrix 
would  have  desired  herself  to  do.  In  an  action  for  the  construction  of 
the  will,  held,  that  its  evident  purpose  was  to  leave  no  part  of  the  estate 
undisposed  of ;  that  in  no  contingency  could  the  next  of  kin  of  the 
testatrix  take  any  benefit  by  reason  of  a  legacy  failing  to  take  effect; 
that  if  the  executors  could  not  take  the  amount  of  any  void  or  lapsed 
legacies,  the  same  went  into  the  residuary  estate  and  passed  to  the 
legatees  named  in  the  residuary  provisions,  which  included  all  the 
property  the  testatrix  died  possessed  of  which  was  not  otherwise 
effectually  disposed  of. 
SpringeUy.  Jenni7igs(L,  R. ,  6  Ch.  App.  SZ3);  Kerry.  DauyheHyiin  N.  Y.  827) 
distinguished. 

(Argued  March  6,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  17,  1887,  which  affinned  a  judgment  entered  on  a 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiiBEs,  as  executors  of  the 
will  of  Sarah  Burr,  deceased,  to  obtain  a  judicial  construction 
of  said  will. 

The  material  portions  of  the  will  are  set  forth  in  the  opinion. 

Clifford  A.  H.  Bardett  for  appellants.  The  second  clause 
of  the  second  codicil  is  not  a  residuary  clause,  but  is  a  speci^c 
bequest  of  residue  to  particular  legatees ;  and  in  case  it  should 
be  held  that  the  specific  legacies  hereinafter  attacked  can- 
not take  effect  or  are  void,  they  would  not  fall  into  this  clause. 
(Springett  v.  Jennings,  L.  R.,  6  Ch.  App.  333,  336,  337; 
Wetrnore  v.  Parker,  52  N.  Y.  464 ;  Mayor  of  Lyons  v. 
Advocate-General  of  BengaZ,  Eng.  Law  E.,  1  App.  Cas.  116 ; 
Whyte  V.  Whyte,  Eng.  Law.  R.,  17  Eq.  Cas.  57,  59 ;  In  re 
Benson,  96  N.  T.  510 ;  Kerr  v.  Dougherty,  79  id.  346, 348,  349 ; 
Ommaney  v.  Butcher,  Turn.  &  Russ.  260 ;  Wetmore  v.  iV.  T 
Inst,  for  the  Blind,  4  N.  Y.  S.  K  740 ;  Tricy  v.  Tracy,  15 
Barb.  503 ;  ShuLter  v.  Johnson,  38  id.  80 ;  Rowan,  etc.,  v. 
Wachter,  42  id.  43,  50 ;  Goddard  v.  Pomeroy,  36  id.  556 ; 
Myers  v.  Eddy,  47  id.  263 ;  Reynolds  v.  Reynolds,  16  N.  Y- 
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257 ;  Eidney  v.  Cousamaker^  1  Vesey,  Sr.  446 ;  Mirehouse 
V.  Seaife^  4  Mylne  &  Cr.  706 ;  Cole  v.  Turner^  4  EusselPs 
CL  879;  Bench  v.  Biles,  4  Haddock's  Ch.  188;  ImpUm  v. 
LupUm^  2  Johns.  Cli.  623 ;  BeeJcman  v.  Borisor,  23  N".  Y. 
298,  312;  Skrymaher  v.  Narthcote,  1  Swanst.  570.)  The 
next  to  the  last  clause  of  the  first  codicil  is  a  residuary 
clause  into  which  the  legacies  attacked  would  fall  in  the  event 
of  its  being  held  that  they  could  not  take  effect  or  are  void, 
and  this  clause  is  void  as  an  attempt  to  create  a  trust  not 
authorized  by  law.  {Foose  v.  Whitmarey  82  N.  Y.  407,  403 ; 
Perry  on  Trusts,  §  114;  Lcuwrence  v.  Cooker  32  Hun,  133, 
137 ;  Leiijy  v.  Leny,  33  N.  Y.  97 ;  Baacom  v.  Alhertsariy  34  id. 
584 ;  Zefevre  v.  Lefe&re,  2  T.  &  0.  341 ;  Matter  of  Ahbott, 

3  Kedf.  803 ;  35  Hun,  403 ;  Wace  v.  Mailed,  21  Law  Jour. 
[Ch.]  K  S.  355;  GumiGk  v.  Tucker,  Eng.  Law  E.,  17  Eq. 
Cas.  320;  HaH  v.  Tribe^  18  Beav.  215;  In  re  O'Eara,  95 
N.  Y.  403 ;  Russell  v.  Jackson,  10  Hare,  204 ;  Jones  v.  Bod- 
ley,  L.  R,  3  Eq.  635 ;  Springett  v.  Jennings,  Id.,  10  Eq.  488 ; 
SchuUSs  Appeal,  80  Penn*  396 ;  Sedgwick  on  Stat  and  Const. 
Law,  682 ;  Holmes  v.  Mead,  62  J!f .  Y.  340 ;  White  v.  Howard, 
46  id.  162, 163;  Beehnumy.  Bonsor,  23  id.  311 ;  Fountain  v. 
Beoend,  17  How.  [U.  S.]  385, 386, 388 ;  Pritchard  v.  Thomp- 
son, 96  N.  Y.  81.)  The  law  of  New  York  is  to  govern  the 
validity  of  the  bequests.  {Bascom  v.  Albertson,  34  N".  Y. 
587 ;  Chamberlain  v.  Chamberlain,  43  id.  434 ;  Despard  v. 
CliurchiU,  53  id.  198 ;  Sherwood  v.  Am,  Bible  Soc,  4  Abb. 
Ct.  App.  Dec  232 ;  HoUis  v.  Drew  Theological  Sem.,  95 
K.  Y.  174-176.) 

John  E.  Parsons  for  the  executors,  respondents.  The 
appellants  have  no  standing  upon  which  to  appeal.  If  either 
of  the  contested  legacies  were  void,  the  amount  would  not  go 
to  the  appellants.  It  would  either  go  to  the  residuary  legatees 
or  pass  to  the  executors  under  the  personal  devise  to  them. 
(1  Jarman  on  Wills  [5th  Am.  ed.]  27  n ;  Sherer  v.  Bishop, 

4  Bro.  C.  C.  55 ;  In  re  Benson,  96  N.  Y.  499 ;  PhiUips  v. 
Dames,  92  id.  199;  Bliven  v.  Seymour,  88  id.  469.)     The 
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devise  to  the  executors  is  personal  If  it  is  necessary  to  rely 
upon  it  to  defeat  the  appellants,  it  of  itself  would  deprive 
them  of  any  interest  in  void  or  lapsed  legacies.  {In  re  G^Hara^ 
95  N.  Y.  403,  411,  421.)  Devises  to  executors  absolutely, 
not  coupled  with  a  condition  in  the  nature  of  a  trust  or  con- 
tract which  equity  can  enforce,  are  valid*  (1  Jarman  on  Wills 
[5th  Am,  ed.]  686 ;  Meredith  v.  Heiieagej  1  Sim.  642 ;  W  ood 
V.  Coxj  3  Mr.  &  Cr.  684 ;  Irvine  v.  StUlivaUy  L.  R,  8  Eq. 
673 ;  Webb  v.  Wody  2  Sim.  [K  S.]  267 ;  Foose  v.  Whitmorey 
82  K  Y.  405 ;  Colton  v.  Coltan,  127  U.  S.  300,  307, 311, 312, 
313 ;  Ses8  v.  Singler^  114  Mass.  56,  59.) 

Stephen  P.  JVash  for  respondents,  the  Trustees  of  Griswold 
College  et  al.  The  appellants,  as  next  of  kin  of  Sarah  Burr, 
deceased,  are  not  entitled  to  take  or  receive  any  benefit  or 
sum  of  money  by  reason  of  the  alleged  failure  or  incapacity 
of  any  persons,  corporations,  associations,  institutions  or  socie- 
ties to  take  or  hold  any  bequests  or  devises  made  by  her  said 
will  and  the  codicils  thereto.  {Kerr  v.  Dougherti/y  79  N.  Y. 
327,  346 ;  Foose  v.  Whitmore,  82  id.  465.) 

O.  E.  Tracy  for  respondent  the  American  Church  Mis- 
sionary Society.  There  was  a  clearly  expressed  intention  to 
dispose  of  the  entire  estate  to  charities,  and  in  ease  of  failure 
of  any  of  the  dispositions,  to  her  executors,  and  in  that  event 
absolutely  and  not  upon  any  trust.  Such  provisions  are  valid. 
{Bowker  v.  Watte,  2  How.  Pr.  [N.  S.]  150.)  The  gifts  to 
the  Ameiican  Church  Missionary  Society  do  not  create  a 
perpetuity  such  as  the  law  forbid*.  (  Wetmore  v.  Parker y  52 
N.  Y.  457,  458,  460.) 

Edward  W.  Sheldon  for  the  New  York  Society  for  the  Relief 
of  the  Ruptured  and  Crippled,  respondent.  If  the  residuary 
clause  is  not  suflScient  to  include  any  lapsed  or  void  legacies,  the 
gifts  to  the  executors  would  be  operative.  These  gifts  being 
absolute  are  valid.  (  WiUete  v.  WiUets,  20  Abb.  N.  0.  471.) 
The  language  of  the  residuary  clause  in  the  will  is,  however, 
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snflSciently  broad  to  include  all  lapsed  or  void  legacies.     {In 
re  Benson^  96  K  Y.  510;  Kerr  v.  Dougherty^  79  id  327.) 

M^M.  BvdLong  for  the  New  York  Bible  Society,  respondent. 
The  wishes  and  intentions  of  the  testatrix  are  the  supreme 
arbiters  in  the  matter,  unless  they  are  in  opposition  to  some 
rule  or  principle  of  law  or  prohibited  by  statutory  enactment. 
(2  Black.  Com.  379 ;  4  Kent's  Com.  534,  535.)  The  effect  of 
a  codicil  ratifying,  confirming  and  republishing  a  will  is  to 
give  the  same  force  to  the  will  as  if  it  had  been  written, 
executed  and  published  at  the  date  of  the  codicil.  (Redfield 
on  Law  of  Wills,  chap.  6,  §  23  a,  subd.  5 ;  Brimmer  v.  Johier^ 
1  Cnsh.  118.)  The  courts  are  decidedly  against  adopting  any 
construction  of  wills  which  would  result  in  partial  intestacy 
unless  absolutely  forced  upon  them.  (Redfield  on  WiUs, 
442,  chap.  13,  §  6  ;  King\.  WoodhuU,  3  Edw.  Ch.  87;  James 
V.  Jam£8y  4  Paige,  116 ;  KiTig  v.  Strong y  9  id.  97 ;  Bcmks  v. 
Phdarij  4  Barb.  90.)  Very  special  words  are  required  to  take 
a  bequest  of  the  residue  out  of  the  general  rule.  The  only 
exception  to  the  general  rule  (viz.,  that  void  and  lapsed  lega- 
cies fall  into  the  residuum)  is  when  the  words  used  in  the 
wiU  expressly  show  an  intention  on  the  part  of  the  testator  to 
exclude  such  portions  of  his  estate  as  are  mentioned  in  any  of 
the  previous  clauses  of  the  will  from  falling  into  the  general 
residue.  {Blcmd  v.  Zamh^  2  Jac.  &  Walk.  406  ;  Banks  v. 
Phdcm,  4  Barb.  80.)  The  general  rule  that  aU  void  and 
lapsed  legacies  in  a  will  of  personal  property  fall  into  the 
residuum,  and  go  to  the  residuary  legatees,  does  not  apply 
where  the  bequest  is  of  a  residue  of  a  residue — still,  it  is  a 
question  of  intention,  and  if  any  intimation  can  be  drawn 
from  the  will  and  codicils  as  to  the  testatrix's  wishes  in  the 
matter,  that  must  cpntrol.  (2  Jarman  on  WiUs,  368 ;  2  Eed- 
field  on  WiUs,  120 ;  Evans  v.  Fidd,  8  L.  J.  [K  S.]  264.) 

Sewdly  Pierce  <&  Shddon  for  the  American  Home  Mission- 
ary Society  et  aL,  respondents.  The  void  or  lapsed  legacies 
pass  under  the  residuary  clause  rather  than  to  the  next  of  kin, 
because  such  a  construction  will  prevent  intestacy  as  to  any 
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part  of  the  estate.  (2  Redf.  on  Wills,  116,  122 ;  Durour  v. 
MotteuXy  1  Ves.  320;  2  Jarman  on  Wills  [5th  Am.  ed.] 
231-235;  Cfreen  v.  Jacksim,  5  Russ.  35;  2  R.  &  My.  238; 
King  v.  Strong^  9  Paige,  93 ;  BeynoldsY.  Kortright^  18  Beav. 
417,  427;  James  v.  Jmnea^  4  Paige,  115 ;  KiTig  v.  WoodhuUj 
3  Edw.  Ch.  79 ;  Floyd  y.  Carow,  88  N.  Y.  560 ;  InreL'Hom^ 
medieuy  32  Hun,  10.)  So  far  as  any  intention  on  the  part  of 
the  testatrix  is  concerned,  the  particular  legatees,  who  are  in  no 
way  related  to  her,  might,  with  as  equal  propriety  as  her  next 
of  kin,  claim  a  share  in  these  void  legacies.  (1  Redf.  on  Wills, 
433, 442 ;  Hoxie  v.  Iloxie^  7  Paige,  192 ;  King  v.  WoodhuUj 
3  Edw.  Ch.  79 ;  Hoppock  v.  Tucker,  59  N.  Y.  208, 209 ;  Wms. 
on  Exrs.  971 ;  3  Pet.  346 ;  Given  v.  Hilton,  95  U.  S.  59.) 
The  construction  of  a  will  must  depend  upon  the  intention  of 
the  testator,  to  bo  ascertained  from  a  full  view  of  everything 
contained  in  the  four  comers  of  the  instrument.  (1  Redf.  on 
Wills,  433;  Hoxie  v.  Hoxie,  7  Paige,  192.)  In  case  one 
or  more  of  these  twenty  residuary  legatees  is  declared 
incapable  of  taking  under  the  will,  the  share  of  that  or  those 
legatees  will  pass  under  the  residuary  clause  to  tliose  remaining. 
{Attorney-General  v.  Johnstone,  Amb.  577 ;  2  Ross  on  Leg. 
1461 ;  Booth  V.  Booth,  4  Ves.  407 ;  Kingsland  v.  Bapdye, 
3  Edw.  1 ;  Ferry's  Appeal,  102  Penn.  St.  161 ;  2  Jarman  on 
Willfi,  368 ;  Gmen  v.  HUtcm,  95  IT.  S.  591 ;  St^hman  v.  Steh- 
man,  1  Watts  [Pa.]  466 ;  Coleman  v.  Jarrow,  35  L.  T.  [N.  S.] 
614;  Crecdius  v.  Horst,  78  Mo.  566;  9  Mo.  App.  51; 
Jackson  v.  Boberts,  14  Gray,  546 ;  MetcaZf\.  Framingham 
Parish,  128  Mass.  374;  2  Story's  Eq.  Jur.  [12th  ed.] 
§  1074,  notes  J,  e;  Page  v.  Gilbert,  32  Hun,  301 ;  Ferrer 
V.  Pyne,  81  N.  Y.  281,  284,  285;  Hoppock  v.  Tucker,  59 
id.  202;  4  Kent's  Com.  534;  Floyd  v.  Car(AD,  88  K  Y. 
360.)  A  direction  by  a  testator  to  sell  for  a  definite  purpose 
works  a  conversion.  (Pom.  Eq.  Jur.  §§  1159-1165 ;  Matter 
of  Woods,  35  Hun,  60 ;  Teed  v.  Morton,  60  K  Y.  506 ; 
Fisher  V.  Banta,  66  id.  468 ;  Dodge  v.  Pond,  23  id.  69 ; 
Given  V.  Hilton,  95  U.  S.  591.)  The  appellants  cannot  set  up 
a  part  of  the  will  for  one  purpose  and  deny  its  force  for 
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another,  and  that,  too,  its  main  purpose.  (2  Jarman  on  Wills, 
211,  221,  224 ;  Wriffht  v.  Trustees  M.  K  Ch.,  Hoffman,  202; 
SRedf.  on  Wills,  140,142;  Pom.  Eq.  Jnr.  §§  1169-1174; 
Sharpstein  v.  T%U,ou^  3  Cow.  651 ;  Jackson  v.  Jansen^  6  Johns. 
73 ;  Hcmley  v.  James^  5  Paige,  318 ;  BogertY,  IlertMy  4 Hill, 
492 ;  Gourley  v.  Campbell^  66  N.  Y.  169 ;  Bectwe  v.  Hodg- 
son, 10  H.  of  L.  Cas.  656.) 

H,  B.  Classen  for  Syrian,  etc..  College,  respondent.  If  the 
legacy  to  the  respondent  were  void,  and  it  should  lapse,  it 
would  go  not  to  the  next  of  kin,  but  to  the  twenty  legatees 
of  the  residuary  estate,  specifically  defined  in  the  wiU  as 
"  including  void  and  lapsed  legacies."  {Hoppock  v.  Tucker, 
59  K  Y.  202 ;  Page  v.  GiUbeH,  32  Hun,  301 ;  Bettsy.  Betts, 
4  Abb.  if.  C.  317,  421.) 

Gray,  J.  The  appellants  ask  us  to  reverse  the  judgments 
below,  for  errors  in  the  construction  by  the  court  of  the  will  of 
Sarah  Burr,  deceased.  Their  principal  contention  is  that  cer- 
tain dispositions  of  her  property,  made  by  way  of  legacies  for 
charitable  and  religious  purposes,  were  invalid  or  ineffectual, 
and  that  such  gifts  neither  were  carried  by  the  provisions  of  the 
will,  which  were  made  for  the  residuary  legatees,  nor  vested 
in  the  persons  named  as  executors,  under  certain  other  clauses. 
If  they  are  right  in  their  views,  the  result  would  be  that, 
as  to  so  much  of  her  estate,  testatrix  had  died  intestate  and 
the  next  of  kin  would  benefit  correspondingly.  The  testatrix 
died  in  1882,  unmarried  ;  leaving  her  surviving  neither  child, 
parent,  brother  nor  sister.  Her  will  was  made  in  1866,  and 
two  codicils  were  subsequently  executed  in  the  years  1869 
and  188 1 ,  respectively.  Beyond  a  few  legacies  to  relatives  and 
friends,  she  disposed  of  her  large  possessions  by  gifts  to  chari- 
table societies,  or  for  definite  benevolent  'purposes  in  this  and 
other  states  and  countries.  By  the  seventh  clause  of  the  will 
in  case  of  a  misnomer  of  any  of  the  institutions,  or  their 
incapacity  to  take  and  hold  the  legacies,  she  gives  the  sum 
constituting  any  ineffectual  gift  to  her  executors  "  to  be  applied 
SiOKELs— Vol.  LXVIII.     16 
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to  the  charitable  uses  or  purposes  as  above  indicated,  in  such 
manner  as  they  shall  be  able ;  giving  the  same,  however,  to 
them  absolutely,  relying  On  their  carrying  out  substantiallj' 
my  purposes."  By  the  next  following,  or  eighth  clause,  sho 
gives  "all  the  rest,  residue  and  remainder"  of  her  estate, 
"  including  all  void  and  lapsed  legacies^  if  any.  not  carried 
T>y  the  terms  of  the  preceding  cLause^'^  in  equal  parts,  to  six 
charitable  societies  named.  The  first  codicil  makes  further 
bequests  to  various  individuals  and  soci.  ties  and  repeats  the 
provision  contained  in  the  seventh  clause  of  the  will,  designed 
for  the  case  of  a  legacy  being  ineffectually  given  or  becoming 
void.  The  second  codicil  recites  the  fact  of  there  being  a 
large  increase  in  the  residuary  estate  of  the  testatrix  since  the 
making  of  the  will  and  previous  codicil,  and  "in  order  to 
carry  out  more  widely  the  charitable  and  religious  purposes 
intended,"  she  makes  further  large  bequests  to  a  number  of 
charitable  societies.  Of  this  last  codicil  the  second  and  third 
clauses  are  important  to  our  consideration  of  the  questions 
arising,  and  I  give  them  in  full. 

"  Second.  And  I  do  hereby  will  and  direct  that  the  follow- 
ing named  institutions,  to  wit:  The  Sheltering  Arms,  etc. 
(naming  fourteen  additional  societies),  shall  share  my  residuary 
estate  remaining  after  the  payment  of  all  the  legacies  and 
carrying  out  all  the  trusts  and  provisions  made  by  me  in  my 
said  will  and  first  and  second  codicils  (excepting  the  residuary 
bequests  given  in  the  eighth  clause  of  my  said  will)  in  equal 
shares  with  the  institutions  named  in  the  said  eighth  clause  of 
my  said  will ;  and  I  give  and  bequeath  the  same  accordingly, 
it  being  my  intention  that  the  corporations,  institutions  and 
societies,  hereinabove  named  in  this  second  clause,  together 
with  the  six  corporations,  institutions  and  societies  named  in 
the  said  eighth  clause  of  my  said  will,  shall  receive  in  equal 
shares  tits  residue  of  my  personal  estate  and  of  the  proceeds 
of  my  real  estate, 

"  Thi/rd.  If  any  of  the  legacies  or  bequests  given  by  me  in 
this  codicil  should,  from  any  cause  whatever,  fail  to  take  effect, 
I  give  and  bequeath  the  amounts  of  such  legacies  or  bequests 
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so  failing  to  take  effect  unto  my  executors,  who  shall  qualify, 
as  joint  tenants,  absolutely,  in  full  confidence  that  they  or  the 
survivor  or  survivors  of  them  will  dispose  of  such  amounts  as 
I  would  have  desired  myself  to  do. 

"  Fourth.  I  hereby  republish  my  said  will  and  first  codicil 
as  altered  hereby." 

The  second  clause  of  this  last  codicil,  read   in  connection 
with  the  eighth   clause  of  the  will,  constitutes  as  the  sole 
residuary  legatees  of  testatrix  twenty  societies ;  while,  in  each 
testamentary  instrument,  she  endeavors  to  prevent  a  failure  of 
disposition  in  a  gift  of  a  legacy,  by  substituting  her  executors 
as   its  recipients,  in  the  place  of  the  legatee  for  which  the 
ineffectual  gift  was  originally  intended.     A  very  plain  inten- 
tion is  manifest,  from  a  consideration  of  these  testamentary  pro- 
visions, that,  beyond  the  particular  gifts  to  the  individuals  and 
societies  named,  all  that  remained  of  her  estate  the  testatrix 
devoted  to  charitable  and  benevolent  purposes,  through  the 
instrumentality  of  certain  selected  institutions  as  her  residuary 
legatees,  or  of  her  executors,  where  a  bequest  proves  ineffectual. 
The  purpose  is  evident  to  leave  no  part  of  her  estate  undisposed 
of,  in  any  contingency.     Her  solicitude  is  unmistakable  that, 
beyond  what  has  been  given  to  them,  her  relatives  shall  not 
share  in  her  estate  by  reason  of  any  portion  of  it  being  in  val- 
idly disposed  of.     With  her  motives,  or  with  her  reasons,  we 
are  in  no  wise  concerned.     If,  in  her  testamentary  dispositions, 
she  has  kept  within  the  rules  which  should  govern   in  the 
making  of  wills,  those  dispositions  cannot  be  successfully  assailed 
by  the  next  of  kin.     The  main  or  controlling  question,  there- 
fore, which  presents  itself  at  once  in  this  case  is,  whether, 
under  the  testamentary  scheme  revealed  by  these  several  instru- 
ments, in  any  contingency,  the  appellants,  as  the  next  of  kin 
of  the  testatrix^  can  take  any  benefit  by  reason  of  a  legacy 
failing  to  take  effect.     If  they  cannot,  it  becomes  quite  unim- 
portant to  discuss  the  many  questions,  which  they  raise  with 
respect  to  the  capacity  of  legatees  to  take,  or  to  the  vahdity  of 
certain  bequests. 

At  the  outset,  we  may  as  well  dispose  of  the  only  objection 
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which  is  made  as  to  any  of  the  societies  named  as  the  residuary 
legatees.  It  is  objected  that  "  The  New  York  Society  for  the 
Relief  of  the  Ruptured  and  Crippled  "  lacks  corporate  capacity 
to  take,  in  that  its  certificate  of  incorporation  was  not  acknowl- 
edged and  that  it  was  not  properly  indorsed  by  the  justice  of 
the  Supreme  Court.     Neither  ground  of  objection  is  tenable. 

The  proof  of  the  certificate  by  a  subscribing  witness  was  a 
sufficient  compliance  with  the  provisions  of  the  statute ;  and 
the  indorsement  of  the  certificate,  as  "approved"  by  the 
justice,  was  a  sufficient  warrant  for  its  filing  by  the  clerk.  But 
even  if  defects  existed  in  the  proceedings  for  incorporation, 
the  passage  of  subsequent  acts  by  the  legislature  was  a  recog- 
nition of  its  incorporation  and  cured  such  defects. 

Coming,  then,  to  the  consideration  of  the  effect  of  the  residu- 
ary clause  upon  the  estate  of  the  testatrix,  we  are  unable  to  per- 
ceive any  ambiguity  in  the  language  which  the  testatrix  uses ;  or 
to  detect  any  purpose  to  narrow  that  all  comprehensive  import 
which  attaches  to  a  general  residuary  clause  in  wills.  A  gen- 
eral residuary  clause  includes  in  its  gift  any  property  or  interest 
in  the  will  which,  for  any  reason,  eventually  falls  into  the 
general  residue.  It  will  include  legacies  which  were  origin- 
ally void,  either  because  the  disposition  was  illegal,  or  because, 
for  any  other  reason,  it  was  impossible  that  it  should  take  effect ; 
and  it  includes  such  legacies  as  may  lapse  by  events  subsequent 
to  the  making  of  the  wilL  It  operates  to  transfer  to  the 
residuary  legatee  such  portion  of  his  property  as  the  testator 
has  not  perfectly  disposed  of.  No  one  supposes  that  he  has 
failed  in  his  intention  to  dispose  of  all  of  his  property  by  his 
will,  and  courts  should  endeavor  to  make  out  such  an  intention 
and  to  uphold  the  testamentary  plan,  so  that  the  testator  may 
not,  as  to  some  of  his  estate,  have  died  intestate.  We  think, 
in  the  present  case,  that  the  testatrix  has  expressed  herself 
with  absolute  clearness  in  making  a  general  residuary  disposi- 
tion of  her  property,  and  that  it  carries  with  it  everything 
which  she  died  possessed  of  and  which  was  not  otherwise 
effectually  disposed  of.  There  is  the  language  of  the  eighth 
clause  of  the  original  will,  by  which  void  and  lapsed  legacies 
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are  included  in  the  gift  of  the  residuary  estate,  and  that  of 
the  second  clause  of  the  second  codicil,  by  which  the  residuary 
legatees  are  to  share  the  residuary  estate  "  remaining  after  the 
payment  of  all  the  legacies  and  carrying  out  all  the  trusts  and 
pro^Tsions  made  in  the  will  and  first  and  second  codicils  *  *  * 
in  equal  shares."  Such  language  would  seem  to  be  compre- 
hensive enough,  and  should  preclude  our  entertaining  the  idea 
that  the  testatrix  meant  to  circumscribe  or  to  limit  the  residu- 
ary fund  given  to  the  societies  and  to  confine  it  to  so  much 
of  her  estate  aa  would  be  ascertained,  after  deducting  what 
she  had  previously  mentioned  in  bequests. 

A  different  purpose  is  emphasized  by  the  concluding  words 
of  the  second  clause  of  the  last  codicil,  which  state  that  it  is  her 
"  intention  that  the  corporations,  institutions  and  societies  here- 
inabove named  in  this  second  clause,  together  with  the  six  cor- 
porations, institutions  and  societies  named  in  said  eighth  clause 
of  her  said  will,  shall  receive  in  equal  shares  the  residice  of 
her  ^'personal  estate  and  of  the  residue  of  her  reed  eatateP 
The  appellants  argue  that  the  words  "after  payment  of 
all  the  legacies  and  carrying  out  all  the  trusts  and  provisions 
made,"  etc.,  foimd  in  the  second  clause  of  the  second  codicil, 
are  words  of  exclusion  and  are  indicative  of  an  intention  to 
give  only  a  specific  residue.  We  see  no  force  in  the  sug- 
gestion. In  ascertaining  the  intention  of  the  will-maker,  we 
should  not  seek  it  in  particular  words  and  phrases,  nor  confine 
it  by  technical  objections.  We  should  find  that  intention  by 
construing  the  provisions  of  the  will  with  the  aid  of  the  con- 
text and  by  considering  what  to  be  the  entire  scheme  of  the 
will.  The  intention,  to  which  effect  is  to  be  given,  shoxdd 
be  one  harmonizing  with  that  scheme,  where  no  rule  of  law  is 
contravened  thereby.  When  the  testatrix  explicitly  decWes 
it  as  her  intention  that  her  residuary  legatees  shall  receive 
'^  the  residue  of  her  personal  estate  and  of  the  proceeds  of  her 
real  estate,"  I  find  no  room  for  speculation  as  to  intention, 
nor  support  for  the  proposition  that  the  residuary  legatees 
take  a  gift  of  a  specific  residue.  I  find  a  gift  to  them,  which 
comprehends  all  of  her  estate,  not  otherwise  legally  disposed 
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of.  In  the  English  Chancery  Case  of  Springett  v.  Jeivnings 
(Eng.  Law  E.,  6  Ch.  App.  333)  cited  by  the  appeUants'  coun- 
sel upon  his  brief,  James,  L.  J.,  points  out  a  distinction  between 
an  all-comprehending  gift  of  a  residue  and  one  which  carries 
a  particular  residue. 

By  way  of  illustration  he  suggests :  "  I  give  all  my  £3  per 
cent  to  A,  and  all  the  rest  of  my  government  stocks  to  B,  and 
the  gift  of  the  £3  per  cents  to  A  fails  by  lapse,  will  they  go 
to  B  ?  It  appears  to  me  the  answer  must  be  in  the  negative, 
for  it  is  quite  clear  that  the  rest  of  the  government  stock  was 
not  a  residuary  bequest  which  could  take  in  the  particular 
thing  which  was  given  by  a  separate  description  to  somebody 
else.  *  *  *  The  failure  of  the  first  gift  would  not  be  for 
the  benefit  of  the  person  to  whom  the  other  stocks  are  given." 
And  Mellish,  L.  J.,  says,  in  the  same  case :  "  Now,  in  order 
that  a  residuary  gift  may  *  *  ♦  include  lapsed  and  void 
devises,  without  the  will  expressing  any  intention  to  that  effect, 
I  am  of  opinion  that  the  devise  must  be  a  Veal  residuary 
devise ;  that  is  to  say,  so  worded  as  to  apply  to  all  land  that  is 
not  otherwise  disposed  of.  "When  a  testator  has  made  a  gift 
of  that  kind,  then  the  act  says,  in  substance,  it  will  be  pre- 
sumed from  the  universality  of  the  gift  that  unless  he 
expresses  the  contrary,  he  intends  it  to  pass  what  was  specific- 
ally devised,  if  from  any  cause  the  specific  devise  fails. '  The 
words  upon  which  the  appellants  lay  so  much  stress,  as  being 
words  of  exclusion  and  limitation,  are  used  by  the  testatrix 
rather  as  words  of  description  of  a  general  residue.  They 
might  have  been  omitted  without  any  prejudice  to  the  inten- 
tion. But  their  retention  works  no  confusion  of  thought. 
That  which  is  "  remaining  after  carrying  out  all  the  trusts  and 
provisions  made  by  me  in  my  will  and  codicils  "  is  the  fund, 
which  is  only  completely  ascertained,  when  the  previous  dispo- 
sitions have  been  effectuated.  The  very  sense  of  the  words 
implies  the  negation  of  the  idea  of  a  specific  or  fixed  residue, 
outside  of  the  sum  of  the  previous  gifts  in  the  will.  If  the 
"  carrying  out "  of  the  provisions  of  the  will  and  codicils  is 
defeated  to  any  extent,  to  that  extent  the  residuary  fund 
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is  increased  by  the  accretion  of  the  void  or  lapsed  gift.  I 
think  the  doctrine  is  firmly  established,  by  the  reported  cases 
and  by  the  text  books,  that  where  the  residuary  bequest  is  not 
circumscribed  by  clear  expressions  in  the  instrument  and  the 
title  of  the  residuary  legatee  is  not  narrowed  by  special  words 
of  unmistakable  import,  he  will  take  whatever  may  fall  into  the 
residue,  whether  by  lapse,  invalid  dispositions  or  other  accident. 
(Roper  on  Leg.  [1st  Am.  ed.]  453 ;  2  Wms.  on  Exrs.  [7th  ed.] 
1567;  2  Redf.  on  Wills  [2d  ed.]  115;  Bland  v.  Lamb, 
2  Jac.  &  W.  406 ;  Reynolds  v.  Kortright,  18  Beav.  427 ; 
James  v.  James ^  4  Paige,  115 ;  Van  Kleech  v.  R.  D.  Church, 
6  id.  600 ;  King  v.  Strong,  9  id.  94.)  In  a  late  decision  of 
this  court  in  the  Matter  of  Benson^s  Accounting  (96  N.  Y. 
499),  Eabl,  J.,  disQusses  the  question  of  when  lapsed  legacies 
fall  into  the  residue,  and  reviews  the  authorities ;  and  the  views 
expressed  in  his  opinion  sustain  the  doctrine  which  I  have 
suggested  here.  In  Kerr  v.  Dougherty  (79  N.  Y.  327),  which 
the  appellants  have  cited,  there  is  no  opposition  to  that 
doctrine,  nor  is  it  an  authority  which  at  all  militates  against  our 
conclusions  here.  In  that  case  the  language  of  the  will  and 
the  facts  were  such  as  to  limit  and  circumscribe  the  residuary 
clause  and  to  prevent  it  from  being  added  to  by  invalid  lega- 
cies. But  MiLLBB,  J.,  in  his  opinion,  uses  this  language,  in 
discussing  the  rule  as  to  residuary  bequests,  which  is  laid  down 
in  King  v.  WoodhuU  (3  Edw.  Ch.  79,  82) :  "  It  is  also  said,  in 
substance,  that  to  exclude  what  would  fall  by  lapse  or  invalid 
disposition,  as  it  may  be  supposed  that  the  testator  did  not 
inteud  to  die  intestate  as  to  any  portion  of  his  property,  the 
law  requires  that  he  should  use  words  limiting  the  gift  of 
the  residue  and  showing  an  intention  to  exclude  sucli  portions 
of  his  estate  as  may  fail  to  pass.''  In  Floyd  v.  Carow  (88 
N.  Y.  660,  568),  Andeews,  J.,  says  of  a  residuary  devise : 
"  The  intention  to  include  is  presumed,  and  an  intention  to 
exclude  must  appear  from  other  parts  of  the  will." 

In  view  of  the  result  at  which  we  have  arrived,  namely, 
that,  under  this  residuary  clause,  the  legatees  would  share  in  a 
ressiduarj'  fund,  capable  of  being  increased  by  the  falling  in  of 
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what  was  ill  given  previously  by  the  testatrix,  we  think  it  wholly 
unnecessary  to  consider  the  effect  or  validity  of  the  gifts  to 
the  executors.  In  any  event,  the  question  would  be  one 
between  them  and  the  charitable  societies,  named  as  residuary 
legatees,  and  one  with  which  these  appellants  are  not  concerned. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  respondents  who  have  appeared  here,  to  be  paid  out  of 
the  estate. 

All  concur. 

Judgment  affirmed. 
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Thomas  Robebts,  Appellant,  v.  Cakoline  D.  Ely  et  aL,  ajs 
Executors,  etc.,  Eesponde^t8. 

Plaintiff  brought  this  action,  In  1881,  to  recover  a  spedflc  portion  of  certain 
insurance  money  collected  by  E.,  defendant's  testator  in  1872,  of  which, 
portion  plaintiff  claimed  he  was  the  equitable  owner.  Eeld,  that  the 
alleged  cause  of  action  was  a  liability  implied  by  law  which  arose  when 
the  money  was  received  by  E.;  that  it  was  subject  to  the  six-years 
statute  of  limitations  then  in  force  (Code  Pro.  §  91),  and  so  was  barred. 

Money  in  the  hands  of  one  person,  to  which  another  is  equitably  entitled, 
may  be  recovered  by  the  latter  in  a  common-law  action  for  money  had 
and  received,  subject  to  the  restriction  that  the  mode  of  trial  and  the 
relief  which  can  be  given  in  a  legal  action  is  adapted  to  the  exigencies 
of  the  case  and  is  capable  of  adjustment  in  such  an  action  without 
prejudice  to  the  interests  of  other  parties. 

No  privity  of  contract  is  required  to  sustain  such  an  action,  except  that 
which  results  from  the  circumstances,  and  it  is  immaterial  whether 
defendant's  original  possession  was  rightful  or  wrongful. 

The  fact  that  the  relation  between  the  parties  has  a  trust  character  does  not, 
ipso  facto,  in  all  cases,  exclude  the  jurisdiction  of  a  court  of  law. 

H  seems  that  if  an  equitable  action  could  have,  and  had,  been  brought  to 
enforce  the  alleged  liabitityy  it  would  still  have  been  subject  to  the  legal 
limitation  of  six  years. 

(Argued  March  7,  1889;  decided  March  19,  ISSQ.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  February  Term,  1887,  whichaflteneda  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury. 
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The  complaint  in  tliis  action  alleged,  in  substance,  that  one 
Geiger  and  plaintiflf,  composing  the  firm  of  Geiger  &  Co., 
purchased,  in  April,  1871,  of  David  J.  Ely,  defendant's  testa- 
tor, a  quantity  of  teas,  then  in  the  custody  of  the  Chicago  & 
China  Tea  Company ;  that  it  was  agreed  between  the  purchasers 
and  that  company  that  it  should  hold  the  teas  in  store  and 
insure  the  same  for  their  benefit,  which  it  did,  together  with 
other  teas  belonging  to  Ely;  that  the  teas  so  insured  were 
destroyed  by  fire  and  the  insurance  money  for  the  whole 
collected  and  received  by  Ely  in  November,  1872,  who  wrong- 
fully appropriated  the  whole  thereof  and  paid  no  portion  to 
Geiger  or  defendant,  and  refused  to  pay  over  or  account  for 
the  same  ;  that  Geiger  assigned  all  his  interest  in  the  claim  to 
plaintiflE.  The  relief  demanded  was  that  defendants  account 
for  and  pay  over  to  plaintiflE  all  moneys  received  by  reason  of 
the  destruction  of  the  teas  belonging  to  Geiger  &  Co. 

The  material  facts  are  stated  in  the  opinion. 

Treadwdl  Cleveland  for  appellant.  The  claim  in  this  action 
is  not  "  upon  a  contract  obligation  or  liability,  express  or 
implied,"  within  section  382  of  the  Code  of  Civil  Procedure, 
and  tlie  six-years  statute  of  Kmitations  is  no  bar  to  the  present 
suit.     (  Wyrnan  v.  Wymcm,  26  N.  Y.  263, 256 ;  Walsh  v.  Lvs. 

Co.,  32  id.  427;  Cone  v.  Ins.  Co.,  60  id.  619 ;  WiUianis  v.. 
Everittj  14  East,  582.)  Defendant's  testator  was  a  trustee 
accountable  only  in  equity,  entirely  outside  the  jurisdiction  of 
courts  of  law.     {Bias  v.   Brunell '«  Eosr.y   24  Wend.   9 ; 

Williams  v.  BveriU,  14  East,  582 ;  Eng.  Law  Times,  1882, 
January  2,  1885.) 

CI  jEI  Tract/  for  respondents.  In  wljatever  way  the  com- 
pany held  Geiger  &  Co.'s  tea,  it,  as  bailee  or  warehouseman, 
had  an  insurable  interest.  {Richmond  v.  Niagara  Fi/re  Ins. 
Co.,  79  K  Y.  230,  238 ;  Durdop  v.  Avery,  89  id.  592.) 
Mr.  Ely  did  not  hold  the  insurance  as  upon  teas  owned  by 
him,  but  as  creditor  of  the  company.  {Waring  v.  Indemnity 
Fire  Ins.  Co.,  45  N.  Y.  606 ;  Lee  v.  Adsit,  37  id.  78,  89.) 
SioKKLs  —Vol.  LXVIII.     17 
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Andrews,  J.  The  statute  of  limitations  is,  we  think,  a  con- 
clusive answer  to  the  claim  of  the  plaintiff  upon  his  own 
theory  of  the  cause  of  action.  The  plaintiff  insists  that  Geiger 
&  Co.,  whose  rights  he  represents,  became  the  equitable 
owners  of  a  specific  portion  of  the  insurance  money  collected 
and  which  came  to  the  hands  of  David  J.  Ely,  the  defendant's 
intestate.  The  teas  of  Geiger  &  Oo.  were  in  the  possession 
of  the  Chicago  &  China  Tea  Company  on  the  9th  day  of 
October,  1871,  when  the  fire  occurred  by  which  they  were 
destroyed,  together  with  a  large  quantity  of  other  teas  belong- 
ing to  the  company.  The  plaintiff  claims  that  the  teas  of 
Geiger  &  Co.,  were  covered  by  general  policies  of  insunvnce 
taken  out  by  the  Chicago  &  China  Tea  Company,  covering 
teas,  "  their  own  or  held  in  trust,  or  on  commission  or  sold 
but  not  delivered ; "  that  the  underwriters  adjusted  and  paid 
the  loss  upon  the  basis  that  the  teas  of  Geiger  &  Co.  were 
included  in  the  risk ;  that  David  J.  Ely,  the  appointee  in  the 
policies,  received  the  whole  amount  of  the  insurance  as  adjusted 
and  that  Geiger  &  Co.  thereupon  became  equitably  entitled 
to  such  a  proportion  thereof  as  the  value  of  the  teas  owned 
by  them  bore  to  the  value  of  the  whole  quantity  destroyed. 

The  defendants  claim  that  the  policies  were  made  payable 
to  David  J.  Ely  to  secure  advances  by  him  to  the  Chicago  & 
China  Tea  Company  prior  to  the  purchase  by  Geiger  &  Co.  of 
the  teas  owned  by  them,  and  that  he  was  entitled  to  apply  the 
whole  sum  received  on  the  policies  to  the  payment  of  his  debt, 
and  that  Geiger  &  Co.  were  not  entitled  to  any  portion  thereof 
until  his  debt  was  fully  paid.  The  policies  were  written  before 
the  purchase  by  Geiger  &  Co.,  and  the  advances  made  by  Ely 
were  greater  than  the  sum  received  on  the  policies.  The 
whole  sum  received  was  $43,535,  and  the  plaintiff  procured 
a  finding  by  the  trial  judge  that  in  this  sum  was  included 
$5,841.25  paid  by  the  insurers  on  account  of  the  destruction 
of  the  teafl  of  Geiger  &  Co.  Geiger  &  Co.  purchased  the  teas 
in  1871  of  David  J.  Ely,  who  was  the  financial  agent  of  the 
Chicago  &  China  Tea  Company,  and  paid  him  the  full  pur- 
chase-price.    The  teas  were  owned  by  the  company  at  the 
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time  of  the  sale,  but  it  is  claimed  by  the  plaintiff  that  the 
agency  of  Ely  was  not  disclosed,  and  that  Geiger  &  Co.  sup- 
posed that  the  teas  were  owned  by  Ely  and  that  he  was  the 
vendor.  There  is  also  proof  tending  to  show  that  it  was 
understood  between  Geiger  &  Co.  and  the  Chicago  &  China 
Tea  Company,  subsequent  to  the  purchase  and  before  the  fire, 
that  the  interest  of  Geiger  &  Co.  was  to  be  protected  by 
insurance.  Upon  all  the  circumstances  the  plaintiff  insists 
that  when  the  insurance  money  was  paid  to  Ely  he  took  it 
impressed  with  a  trust  in  favor  of  Geiger  &  Co.,  to  the  extent 
of  their  interest  in  the  teas  destroyed  by  the  fire,  as  represented 
in  the  fund  received,  and  was  equitably  bound  to  account  to 
Geiger  &  Co.  for  their  equitable  interest. 

Assuming  that  the  plaintiff  is  right  in  his  construction  of 
the  facts,  the  case  falls  within  the  familiar  doctrine  that  money 
in  the  hands  of  one  person,  to  which  another  is  equitably 
entitled,  may  be  recovered  in  a  common-law  action  by  the 
equitable  owner  upon  an  implied  promise  arising  from  the 
duty  of  the  person  in  possession  to  account  for  and  pay  over 
the  same  to  the  person  beneficially  entitled.  The  action  for 
money  had  and  received  to  the  use  of  another  is  the  form  in 
which  courts  of  common  law  enforce  the  equitable  obligation. 
The  scope  of  this  remedy  has  been  gradually  extended  to 
embrace  many  cases  which  were  originally  cognizable  only  in 
courts  of  equity.  Whenever  one  person  has  in  his  posses- 
sion money  which  he  cannot  conscientiously  retain  from 
another,  the  latter  may  recover  it  in  this  form  of  action,  sub- 
ject to  the  restriction  that  the  mode  of  trial  and  the  relief 
which  can  be  given  in  a  legal  action  are  adapted  to  the  exigen- 
cies of  the  particular  case,  and  that  the  transaction  is  capable 
of  adjustment  by  that  procedure,  without  prejudice  to  the 
interests  of  third  persons.  No  privity  of  contract  between 
the  parties  is  required,  except  that  wliich  results  from  the 
circumstances.  {Mason  v.  Waite,  17  Mass.  560.)  The  right 
on  the  one  side,  and  the  correlative  duty  on  the  other,  create 
the  necessary  privity  and  justify  the  implication  of  a  promise 
by  the  defendant  to  do  that  which  justice  and  equity  require. 
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It  is  immaterial,  also,  whether  the  original  possession  of  the 
money  by  the  defendant  was  rightful  or  wrongful.  It  is  suffi- 
cient that  the  duty  exists  on  his  part,  created  by  the  circum- 
stances, to  account  for  and  pay  it  over  to  the  plaintiff. 

Nor  is  this  form  of  action  excluded,  because  in  a  general  sense 
there  is  a  relation  of  trust  between  the  parties  arising  out  of  the 
transaction.  There  are  many  cases  of  trust  cognizable  only  in  a 
court  of  equity.  The  cases  of  express  trusts  of  property  are 
generally  of  this  kind.  The  duty  of  the  trustee  to  tlie  cestui 
qtie  trusty  to  perform  the  trust  and  to  account  according  to  its 
terms  and  conditions,  is  as  a  general  rule  enforceable  only  in  an 
equitable  action.  The  necessity  of  taking  an  account,  the  fre- 
quent complexity  of  details,  the  separate  and  varied  interests 
often  affected,  and  the  necessity  of  molding  the  relief  to  suit 
the  circumstances,  render  the  procedure  of  courts  of  equity 
peculiarly  suitable  in  the  administration  of  formal  trusts,  and 
in  many  cases  indispensable  to  the  ascertainment  and  enforce- 
ment of  the  rights  and  obligations  of  the  parties.  But  the 
fact  that  money  in  the  hands  of  one  person  is  impressed  with 
a  trust  in  favor  of  another,  or  that  the  relation  between 
them  has  a  trust  character,  does  not,  ipso  fdctOj  exclude 
the  jurisdiction  of  courts  of  law.  The  general  rule  that 
trusts  are  cognizable  in  equity  and  are  enforceable  only  in  an 
equitable  action,  is  subject  to  many  exceptions,  "as,  for 
instance,  cases  of  bailments,  and  that  larger  class  of  cases 
where  the  action  for  money  had  and  received  for  another's 
use  is  maintained  ex  osquo  et  honoP  (Story's  Eq.  Jur.  §  60 ; 
CoMSTOOK,  J.,  LoAJorence  v.  Fox^  20  N.  Y.  278.) 

The  present  case  falls  within  the  exception.  Upon  the 
plaintiff's  theory  of  the  facts,  Geiger  &  Co.  were  the  equitable 
owners  of  9k  pro  rata  part  of  the  insurance  money  received  by 
Ely.  That  firm  and  Ely  were  alone  interested  in  the  question, 
as  it  is  conceded  that  Ely  was  entitled  to  all  the  money  received, 
subject  only  to  the  claim  of  Geiger  &  Co.  The  only  account- 
ing required  was  such  as  was  necessary  to  ascertain  the  extent 
of  the  interest  of  Geiger  &  Co.,  and  that  depended  upon 
simple  facts  as  readily  ascertainable  in  a  legal  as  in  an  equi- 
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table  action.  The  case,  therefore,  presented  a  cause  of  action 
npon  a  liability  implied  by  law,  and  it  was  subject  to  the 
limitation  of  six  years  prescribed  by  section  91  of  the  Code  of 
Procedure,  in  force  when  the  cause  of  action  arose.  The 
money  was  paid  to  Ely  in  1871,  and  the  facts  were  known  to 
Geiger  &  Co.  at  or  soon  after  that  date  The  action  was  com- 
menced in  1881.  Assuming  that  an  equitable  action  could  be 
brought  to  enforce  the  liability  claimed,  it  would  still  be 
subject  to  the  limitation  of  six  years.  {Matter  of  NeiUey^ 
95  N.  Y.  390.)  The  plaintiff  cannot  avoid  the  application  of 
the  statute  by  treating  the  actual  appropriation  of  the  money 
by  Ely  in  1874  as  the  cause  of  action.  The  right  of  Geiger  & 
Co.  to  recover  the  money  was  perfect  from  the  time  of  its 
actual  receipt  by  Ely  in  1871.      {Lillie  v.  Hoyt^  5  Hill,  395.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Julius  Catlin,  Jr.,  et  al..  Executors,  etc.,  v.  The  Trustees  nj  ^ 
OF  TRiNmr  College  et  al..  Appellants ;  George  W,  Chase,  Jgf  ^1 
as  County  Treasurer,  etc.,  Eespondent. 
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The  provision  of  the  Revised  Statutes  (1  R.  S,  888,  §  4,  sub.  7),  exempting     Jjg  ^, 
from  taxation  "the  personal  property  of  every  incorporated  company    jjg   \^ 
not  made  liable  to  taxation  on  its  capital  in  the  fourth  title  "  of  the    137  210 
chapter  containing  it,  does  not  include  an  incorporated  college  or  religious   |  113    188 
society. 
It  ieetM  the  words  **  incorporated  company"  were  intended  to  designate 
only  such  business  and  stock  corporations,  as  by  the  chapter  are,  under 
special  circumstances,  exempted  from  taxation  on  their  capital,  and  do 
not  embrace  corporations  for  religious,  literary  or  charitable  purposes 
not  having  a  capital. 
The  acts  of  1858  and  1857  (Chap.  654,  Laws  of  1858,  and  chap.  456,  Laws 
of  1857),  which  repeal  certain  sections  of  said  chapter,  and  so  greatly 
restrict  the  operation  of  said  provision,  do  not  change  the  construction 
of  the  words  *'  incorporated  company,"  or  extend  their  meaning  so  as 
to  embrace  other  corporations   than  those  to  which  they  originally 
referred. 
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A  religious  society,  therefore,  incorporated  under  the  general  act  of  1818 
(Chap.  60,  Laws  of  1818),  providing  for  the  incorporation  of  such 
societies,  and  a  college  not  specially  exempted  from  taxation  by  its 
charter  or  some  special  act,  are  included  in  the  provision  of  the  collateral 
inheritance  tax  act  (Chap.  718,  Laws  of  1887),  which  subjects  to  the  tax 
imposed  by  the  act  all  property  which  shall  pass  by  will  to  any  **  body, 
politic  or  corporate  ♦  ♦  ♦  other  than  to  *  *  *  the  societies, 
corporations  and  institutions  now  exempted  by  law  from  taxation." 

The  words  "  now  exempted  by  law  "  in  said  provision  refer  to  exemptions 
under  the  laws  of  this  state,  and  the  exemption  of  a  foreign  corporation 
under  the  laws  of  the  jurisdiction  of  origin,  does  not  withdraw  it  from 
the  operation  of  said  act. 

Accordingly  ?ield,  that  a  college  incorporated  and  located  in  another  state 
was  liable  to  taxation  upon  a  legacy,  given  by  the  will  of  a  resident  of  the 
state,  although  by  its  charter  it  is  exempted  from  taxation. 

(Reported  below,  49  Hun,  278.) 

(Argued  March  5,  1889;  decided  March  19, 1889.) 

Appeal  by  defendants,  the  trustees  of  Trinity  College  and 
the  Rector,  etc.,  of  St.  Paul's  Protestant  Episcopal  Church  in 
the  city  of  Poughkeepsie,  from  so  much  of  a  judgment  of  the 
General  Term  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  upon  an  order  made  June  25,  1888,  as 
directed  judgment  on  a  case  submitted,  adjudging  that  said 
defendants  were  liable  to  taxation  under  the  Collateral  Inhei^ 
itance  Tax  Act  (Chap.  713,  Laws  of  1887),  upon  legacies. 

Stephen  M.  Buckingham,  a  resident  of  Dutchess  county, 
died  December  1, 1887,  leaving  a  will  dated  November  5, 1887, 
and  probated  January  17, 1888,  in  and  by  which,  among  other 
things,  he  provided : 

"  I  also  give  and  bequeath  the  following  legacies  : 
*  *  4t  *  *  *  ii^ 

"  To  Trinity  College,  at  Hartford,  Connecticut,  the  sum  of 
fifty  thousand  doUars  ($50,000). 

"  To  the  rector,  wardens  and  vestrymen  of  St.  Paul's  Protest- 
ant Episcopal  Church  in  the  city  of  Poughkeepsie  and  state 
of  New  York,  the  sum  of  ten  thousand  dollars ;  the  income 
whereof  shall  be  applied  to  general  purposes  of  the  parish  in 
the  maintenance  of  the  worship  of  God  therein  in  accordance 
with  the  forms  and  lawful  usages  of  the  Protestant  Episcopal 
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Church  in  the^  United  States,  and  to  the  charitable  work  of 
the  parish." 

The  legatee,  Trinity  College,  was  incorporated  in  1823  by 
the  laws  of  the  state  of  Connecticut,  and  is  located  at  Hart- 
ford in  that  state.  By  its  charter  it  is  exempted  from  taxation 
upon  all  property  granted  or  given  to  it  and  the  income  thereof, 
with  the  limitation  that  the  corporation  shall  not  hold  in 
Connecticut  real  estate  exempt  from  taxation  affording  an 
income  of  more  than  $6,000. 

St.  Paul's  Church  was  incorporated  in  1835  under  the  gen- 
eral act  for  the  incorporation  of  religious  societies  (Chap.  60, 
Laws  of  1813),  and  is  located  at  Poughkeepsie  city. 

Zuke  A.  Lochwood  for  Trustees  of  Trinity  College,  appel- 
lants. In  construing  this  statute  the  legislative  intent  must 
be  sought  for.  {Hudson  Iron  Co.  v.  Alger ^  54  ^.  Y.  173, 
175.)  The  college  comes  within  the  objects  of  the  law-makers 
in  the  use  of  the  language  of  the  exemption  clauses.  (R.  S., 
chap.  13,  title  1,  part  1,  §§  1,  4 ;  People  v.  Comrs.  of  TaxeSy 
23  N.  Y.  196 ;  People  ex  rel.  Bay  State^  etc.,  Co.  v.  McLean, 
80  id.  259 ;  17  Hun,  205 ;  Craham  v.  Pirst  Nat.  Bk.,  84 
N.  Y.  401 ;  Boardman  v.  Bd.  of  iSuprs.,  85  id.  361.)  The 
exemption  of  the  college  comes  within  the  motives  of  the  law- 
makers. {IloUis  V.  Drew  Theolog.  Seminary,  95  N.  Y.  172.) 
This  college  can  come  into  this  state  and  take  the  legacy  free 
of  taxes  under  the  law  of  comity.  {Hbllis  v.  Drew  Theolog. 
Seminary,  95  N".  Y.  175;  Sherwood  v.  Americaah  Bible 
Society,  4  Abb.  Ct.  App.  Dec.  227-232 ;  Kerr  v.  Dougherty, 
79  N.  Y.  327.)  The  exemption  of  stocks  owned  by  literary 
and  charitable  societies  (§  4,  subd.  6)  and  all  personal  property 
(subd.  7)  applies  to  colleges.  {People  ex  rel.  American  Geo- 
graphical Society  v.  Tax  Comrs.,  11  Hun,  505 ;  People  ex 
rd.  Semina/ry  v.  Barber,  42  id.  27  ;  N.  Y.  Infant  Asylum 
V.  Supervisors,  31  Hun,  116 ;  People  exrd.  Swiss  Benevolent 
Society  v.  Comrs.  of  Taxes,  36  id.  314.)  An  exemption  in 
general  terms  of  all  the  property  of  an  institution  extends 
only  to  the  property  actually  used  by  the  institution  for  its 
legitimate  purposes.     (Burroughs  on  Taxation,  §§  71,  72.) 
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.Martin  Heermance  for  Rector,  etc.,  St.  Paul's  Protestant 
Episcopal  Church,  appellants.  This  defendant  is  exempt  from 
taxation  on  personal  property.  (Chap.  713,  Laws  of  1887,  §  1 ; 
2  E.  S.  [7th  ed.]  982,  subd.  7,  §  4 ;  People  ex  rd  Ithaca 
Savings  Bank  v.  Beers,  67  How.  Pr.  222.)  The  rule  requir- 
ing strict  construction  of  statutory  exemptions  applies  only  to 
property  used  for  purposes  of  private  gain,  a  liberal  construc- 
tion, harmonizing  with  the  policy  of  the  law,  is  permissible  and 
proper  as  to  property  used  for  literary,  benevolent  or  religious 
purposes.  {People  ex  rd.  Am.  Geog.  Soc,  v.  Tax  Comrs,^ 
11  Hun,  605  ;  In  re  Miller,  5  Dem.  132 ;  45  Hun,  244.) 

O.  B.  M.  Baker  for  respondent.  The  rule  of  construction 
is  that  taxation  extends  to  ajl  property ;  exemption  must  be 
by  express  and  positive  enactment  and  is  not  allowed  by 
implication.  (Buffalo  City  Cemetet^  v.  City  of  Buffalo, 
46  N.  Y.  506;  Rooseodt  Hospital  v.  Mayor,  etc,,  84  id. 
115;  People  ex  reL  v.  Coinrs,,  76  id.  64;  82  id.  465; 
Same  v.  Da/oenport,  91  id.  585.)  The  expression  in  the 
act  of  1887  (Chap.  713)  "the  societies,  corporations  and 
institutions  now  exempted  by  law  from  taxation"  must  be 
construed  strictly.  {Pe^fple  ex  reL  v.  Comers,,  19  Hun,  463, 
464.)  At  the  time  of  the  passage  of  the  act  of  1887,  '"  socie- 
ties "  and  "  institutions "  like  these  two  appellants,  were  not 
exempted  from  taxation  under  the  general  taxation  laws 
of  the  state.  (R.  S.  [7th  ed.]  981,  §§  1,  2,  3;  Chegary 
V.  Mayor,  13  N.  Y.  230 ;  Trinity  Church  v.  New  York, 
10  How.  Pr.  138.)  The  legacy  to  St.  Paul's  Church  is  subject 
to  the  tax  imposed  by  the  .act  of  1887  in  any  event.  {In  re 
Miller,  5  Dem.  132-138 ;  45  Hun,  244.)  As  to  property  in 
this  state,  Trinity  College  was  not  *'  exempted  by  law  from 
taxation."  {Brinckerhoffy,  Bostwick,  99  N.  Y.  190 ;  People 
ex  rd.  v.  McLean,  80  id.  253,  258  State  Tax  on  Bonds,  15 
Wall.  319;  Carpenter  v.  Com^rn.,  17  How.  [U.  S.]  462; 
Dartmouth  College  v.  Woodward,  4  Wheat.  518 ;  Home  of  the 
Friendless  v.  Bouse,  8  Wall.  436 ;  Miller  y.  Comm.,  27  Gratt. 
110 ;  Eyre  v.  Jacobs,  14  id.  422, 424.)    No  question  of  comity 
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arises  here  as  that  must  be  addressed  to  and  determined  by 
the  law-making  power  of  the  state.  {People  v.  I^ire  Assn.^ 
^2  K  T.  311.) 

Andrews,  J.  The  Collateral  Inheritance  Tax  Act  (Chap.  713, 
Laws  of  1887),  among  other  things,  subjects  to  its  provisions 
all  property  which  shall  pass  by  will  to  any  "  body  politic  or 
corporate  *  *  *  other  than  to  *  *  *  the  societies, 
corporations  and  institutions  now  exempted  by  law  from 
taxation." 

Stephen  M.  Buckingham,  a  resident  of  Dutchess  county, 
died  December  1,  1887,  leaving  a  will  by.wljich  he  gave  a 
legacy  of  $50,000  to  Trinity  College,  a  Connecticut  corpora- 
tion incorporated  in  1 823,  located  at  Hartford  in  that  state,  and 
a  legacy  of  $10,000  to  the  St.  Paul's  Protestant  Episcopal 
Church  of  Poughkeepsie,  a  religious  society  in  this  state, 
incorporated  under  the  general  act  for  the  incorporation  of 
religious  societies,  passed  in  1813.  The  sole  question  is, 
whether  these  corporations  were,  at  the  time  of  the  passage 
of  the  act  of  1887,  "  exempted  by  law  from  taxation  "  within 
the  meaning  of  that  act.  There  is  no  exemption  from  taxation 
of  the  property  of  rehgious  corporations  organized  under  the 
act  of  1813  by  any  provision  therein,  And  the  property  of 
St.  Paul's  Church  has  not  been  exempted  by  any  special  statute. 
By  a  law  of  the  state  of  Connecticut,  passed  in  1882,  Trin- 
ity College  is  exempted  from  taxation  on  the  principal  and 
income  of  its  invested  funds  and  on  its  real  estate,  within 
certain  limits  measured  by  income.  In  determining  the 
question  presented,  it  will  be  convenient,  in  the  first  instance, 
to  regard  Trinity  College  as  a  domestic  corporation,  governed 
in  respect  to  its  liability  to  taxation  by  the  same  rules  which 
apply  to  incorporated  colleges  in  this  state,  not  specially 
exempted  from  taxation  by  their  charters  or  special  acts. 

The  law  regulating  the  taxation  of  corporations,  in  the 
absence  of  special  legislation,  is  to  be  found  in  the  general 
statutes  of  the  state.  The  general  rule  of  taxation  is  declared 
SicKELs  —Vol.  LXYIII.     1 8 
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in  section  1,  title  1,  chapter  13,  part  1  of  the  Ke vised  Stat- 
utes. That  section  declares  that ''  all  lands  and  all  personal 
estate  within  the  state,  whether  owned  by  individuals  or  by 
corporations,  shall  be  liable  to  taxation,  subject  to  the  exemp- 
tions hereinafter  specified."  By  this  section  all  the  real  and 
personal  estate  of  corporations  is  taxable,  unless  exempted  in 
whole  or  in  part  by  subsequent  provisions  of  the  chapter. 
When,  therefore,  a  corporation  not  exempted  from  taxation 
by  its  charter,  or  some  special  enactment,  but  governed  by  the 
general  law,  claims  exemption,  it  must  be  able  to  point  to  some 
provision  in  chapter  13,  or  to  some  amendment  which  takes  it  out 
.of  the  generaLrule  declared  by  section  1,  above  quoted,  or  else 
its  claim  must  be  disallowed.  The  counsel  for  the  plaintiffs, 
conceding  this  to  be  the  rule,  insists  that  the  personal  prop- 
erty of  incorporated  colleges  and  reUgious  societies  in  this 
Biate  is  exempted  from  taxation  by  the  seventh  subdivision  of 
section  4  of  title  1,  chapter  13,  which  section  specifies  the 
property  exempt  from  taxation,  the  specification  in  the  sev-^ 
enth  subdivision  being,  "the  personal  property  of  every 
incorporated  company  not  made  liable  to  taxation  on  its  cap- 
ital in  the  fourth  title  of  this  chapter." 

This  contention  assumes  that  incorporated  colleges  and 
religious  societies  are  "  incorporated  companies "  within  this 
subdivision.  By  reference  to  this  fourth  title  it  will  be  found 
that  it  deals  exclusively  with  the  subject  of  taxation  of 
moneyed  or  stock  corporations,  and  contains  no  reference  to 
the  taxation  of  charitable,  religious,  literary  or  other  corpora- 
tions or  institutions  not  organized  for  business  purposes,  and 
this  class  of  corporations  is  not  made  liable  by  that  chapter  to 
any  taxation  whatever,  either  on  their  real  or  personal  estate. 
It  must  follow,  therefore,  if  incorporated  colleges,  churches 
and  eleemosynary  institutions  are  "incorporated  companies" 
within  the  meaning  of  subdivision  7  above  quoted,  as  is  claimed 
by  the  plaintiffs,  then  the  subdivision  operates  as  an  entire 
and  complete  exemption  from  taxation  of  all  the  personal 
property  held  by  such  institutions  in  this  state.  But  on  look- 
ing at  the  other  subdivisions  of  section  4,  we  find  special  and 
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limited  exemptions  of  personal  property  from  taxation,  which 
were  wholly  unnecessary  if  subdivision  7  was  intended  to  have 
the  broad  and  sweeping  construction  which  is  claimed  by  the 
defendants.  Subdivision  3  exempts  buildings  "erected  for 
the  use  of  a  coljege,  incorporated  academy  or  other  seminary 
of  learning,  every  building  for  public  worship,  every  school- 
house,  court-house  and  jail,  and  the  several  lots  whereon  such 
buildings  are  situated,  and  theJkcmiMcre  belonging  to  each  of 
them,"  Subdivision  4  exempts  "every  poor-house,  alms- 
house,  house  of  industry,  and  every  house  belonging  to- 
a  company  incorporated  for  the  reformation  of  offenders, 
and  the  real  and  personal  property  belonging  to  or  con- 
nected with  the  same."  Subdivision  5  exempts  "the  real 
and  personal  property  of  every  public  library."  Sub- 
division 6  exempts  "  all  stocks  owned  by  the  state  or  by 
Uterary  or  charitable  institutions."  The  limited  exemptions, 
in  subdivisions  3  and  6,  and  the  complete  exemptions  in  sub- 
divisions 4  and  5,  of  the  personal  property  of  incorporated 
institutions  mentioned,  was  •a  work  of  supererogation  if  the: 
legislature  intended  by  subdivision  7  to  wholly  exempt  from 
taxation  the  personal  property  of  all  such  institutions. 

But  coming  more  directly  to  the  consideration  of  subdi- 
vision 7,  and  construing  it  in  the  light  of  the  antece- 
dent legislation  in  this  state  on  the  subject  of  taxation,, 
and  also  in  connection  with  chapter  4,  to  which  it  refers, 
we  are  of  opinion  that  the  words  "incorporated  company" 
used  in  that  subdivision,  were  intended  to  designate  only 
business  and  stock  corporations,  which  by  chapter  4  were,, 
under  the  special  circumstances  therein  stated,  exempted  from 
taxation  on  their  capital,  and  that  they  do  not  embrace  incor- 
,  porations  not  having  a  capital,  or  not  being  moneyed  or  stock 
corporations  using  their  capital  for  the  purpose  of  income  or 
profit.  The  tax  system  in  the  Revised  Statutes  was  a  revision 
of  previous  legislation  perfected  by  additional  provisions  recom- 
mended by  the  revisers  or  adopted  by  the  legislature.  Prior 
to  the  enactment  of  the  Revised  Statutes  the  general  system 
of  taxation  was  prescribed  by  chapter  262  of  the  Laws  of  1828, 
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'That  act  contained  provisions  for  the  taxation  of  corporations 
which  were,  to  a  considerable  extent,  embodied  in  the  Revised 
Statutes.  The  second  section  partially  exempted  the  property 
of  colleges,  incorporated  academies,  and  also  buildings  for 
public  worship,  etc.,  from  taxation.  The  fourteenth,  fifteenth 
iind  sixteenth  sections  provided  for  the  taxation  of  "  incorpo- 
rated companies  receiving  a  regular  income  from  the  employ- 
ment of  capital,"  and  other  business  corporations,  using  the 
phrase  "  incorporated  companies  "  to  designate  business  corpo- 
rations only,  as  is  manifest  from  a  reading  of  those  sections. 
The  general  features  of  the  act  of  1823  for  the  taxation  of 
incorporated  companies  were  incorporated  into  the  Revised 
Statutes  as  chapter  4,  title  12.  Chapter  4  is  entitled  "  Regu- 
lations concerning  the  assessment  of  taxes  on  incorporated 
<3ompanies,  and  the  commutation  or  collection  thereof."  It  is 
sujSScient  for  our  present  purpose  to  say  that  the  general  scheme 
of  the  legislature,  as  indicated  by  the  provisions  of  this  title, 
was  to  subject  all  moneyed  and  stock  corporations  to  taxation 
on  their  capital,  excepting,  however,  such  of  those  corpora- 
tions as  were  not  in  receipt  of  any  profits  or  income  (§  9),  and 
aIbo  all  turnpike,  bridge  or  canal  companies  whose  net  annual 
income  did  not  exceed  five  per  cent  of  the  capital  stock  paid 
in,  or  secured  to  be  paid  in  (§  12) ;  and  manufacturing  and 
marine  insurance  companies  were  permitted  to  commute  their 
taxes  when  not  in  receipt  of  an  actual  income  of  more  than 
five  per  cent  on  their  capital  (§  11).  Having  in  view  this  gen- 
eral scheme,  it  is  quite  obvious  that  the  phrase  "  incorporated 
companies,"  used  in  the  seventh  subdivision  of  section  4,  title  1, 
referred  to  business  corporations  which,  by  the  provisions  of 
title  4,  were  exempted  from  taxation  on  their  capital,  because  in 
receipt  of  no  income,  or  of  income  not  beyond  a  certain  amount. 
These  companies,  although  belonging  to  the  class  of  moneyed 
or  stock  corporations,  were  not  taxable  on  their  capital,  or  on 
their  stock,  and  the  purpose  of  subdivision  7  was  to  exempt 
their  personal  property,  eo  nomine,  from  taxation,  and  thereby 
make  the  intention  to  exempt  them  from  taxation  on  personal 
estate  in  any  form  clear  and  unmistakable.     It  is  plain,  we 
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think,  that  the  phrase  "incorporated  companies,"  did  not 
indude  incorporations  for  religious,  hterary  or  charitable 
purposes.  These  words  would  be  quite  inapt  to  describe  an 
incorporated  college,  or  an  incorporated  church  or  hospital,  or 
eleemosynary  society.  This  construction  renders  the  different 
sabdivisions  of  section  4,  harmonious  and  consistent.  The 
acts,  chapter  654,  of  the  Laws  of  1853,  and  chapter  456  of 
the  Laws  of  1867,  repealing  sections  9,  11  and  12  and  other 
sections  of  tide  4,  chapter  12  of  the  Kevised  Statutes,  greatly 
restricted  the  operation  of  the  seventh  subdivision  of  section 
4,  title  1,  but  this  did  not  change  the  construction  of  the 
words  "  incorporated  companies  "  in  that  subdivision,  or  extend 
their  meaning  so  as  to  embrace  other  corporations  than  those 
to  which  they  originally  referred. 

The  practical  construction  by  the  legislature  is  in  accord 
with  the  view  that  the  subdivision  does  not  apply  to  religious, 
Hterary  or  charitable  corporations.  The  legislature  has  in 
numerous  instances  exempted  the  real  and  personal  property 
of  particular  corporations  of  this  character  from  taxation. 
But  this  has  been  done  under  special  laws  designating  the 
particular  corporation  intended  to  be  benefited.  Keference 
to  a  large  number  of  statutes  of  this  character,  relating 
to  charitable  and  other  institutions  in  the  city  of  New 
York,  will  be  found  in  the  valuable  work  of  Mr.  Davies 
on  "  System  of  Taxation,"  at  page  288 ;  and  the  statutes 
abound  in  instances  of  similar  legislation  affecting  chari- 
table and  other  institutions  located  in  other  parts  of  the 
stat«.  These  special  acts  were  unnecessary  so  far  as  they 
exempted  the  personal  property  of  the  institutions  mentibned 
from  taxation,  if  they  were  embraced  within  the  phrase 
"incorporated  companies"  in  subdivision  7  of  section  4, 
title  1,  of  the  Kevised  Statutes. 

It  has  never  been  the  general  policy  of  the  state  to  wholly 
exempt  the  property,  either  real  or  personal,  of  incorporated 
churches,  colleges,  or  charitable  institutions  from  taxation. 
There  was  a  Hmited  exemption  of  real  estate  and  personal 
property  in  the  Eevised  Statutes.    The  policy  of  complete 
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exemption,  where  adopted,  has  been  accomplished  through 
special  acts  applicable  to  particular  and  specified  corporations. 
We  know  of  no  general  statute  exempting  the  personal  prop- 
erty of  religious  societies  or  colleges  from  taxation,  and  we  are 
of  opinion  that  neither  St.  Paul's  Church  nor  Trinity  College 
was  "  exempted  by  law  from  taxation  "  within  the  collateral 
inheritance  act  of  1887. 

Trinity  College,  as  lias  been  stated,  is  exempted  from  taxa- 
tion by  the  law  of  Connecticut.  It  has  no  exemption  under 
i;he  laws  of  this  state ;  and  it  seems  plain  that  the  words  "  now 
exempted  by  law,"  in  the  act  of  1887,  refer  to  exemptions 
under  our  laws,  and  that  exemption  of  a  foreign  corporation 
from  taxation  under  the  laws  of  the  jurisdiction  of  origin 
-does  not  withdraw  it  from  the  operation  of  the  inheritance 
tax  law.  There  is  certainly  no  comity  which  requires  that 
colleges  existing  under  the  laws  of  other  states  should  be 
placed  in  a  more  favorable  situation  under  the  act  of  1887 
than  colleges  organized  under  the  laws  of  this  state. 

We  think  the  judgment  is  right,  and  it  should  be  afcmed. 

All  concur. 

Judgment  affirmed. 
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Joseph  Walsh,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  Kew  York,  Kespondent. 

The  provision  of  the  act  of  1801  (Chap.  808,  Laws  of  1861),  in  relation  to 
contracts  by  the  city  of  New  York,  requiring  that  all  contracts  "shall 
be  awarded  to  the  lowest  bidder  for  the  same  with  adequate  security  and 
every  such  contract  shall  be  deemed  confirmed  in  and  to  such  lowest 
bidder  at  the  time  of  the  opening  of  the  bids,  estimates  or  pro()osal8 
therefor,  and  such  contract  shall  be  forthwith  duly  executed  ♦'  ♦  ♦ 
with  such  lowest  bidder,"  does  not  compel  the  making  of  a  contract  by 
the  city  with  such  lowest  bidder.  While  no  contract  can  be  let  to  other 
than  the  lowest  bidder,  the  body  awarding  the  contract,  acting  in  good 
faith,  may  refuse  to  award  it  to  him  if  they  deem  it  for  the  best  interest 
of  the  city  to  do  so;   they  moj  reject  all  the  bids  and  readvertise. 

In  June,  1881,  the  department  of  docks  of  the  city  of  New  York  advertised 
for  proposals  for  work  in  building  a  pier  and  repairing  other  piers.     The 
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advertisement  contained  a  notice  to  bidders  that  ''  the  right  to  decline 
all  estimates  is  reserved  if  deemed  for  the  interest  of  the  corporation/' 
Three  proposals  were  received  for  building  the  pier  and  two  for  repair- 
ing the  others.  Upon  opening  the  bids  it  appeared  that  the  bidders, 
other  than  plaintiff,  proposed  to  do  the  work  for  sums  which  aggregated 
for  both  jobs  $14,500  less  than  plaintiff's  bid,  but  their  bids  were  not 
accompanied  by  checks  as  provided  by  the  city  ordinance.  All  of  the 
bids  were  rejected,  the  work  was  readvertised  and  contracts  for  the  work 
awarded  to  the  lowest  bidders  under  such  readvertisement.  Their  bids 
were  much  less  in  the  aggregate  than  plaintiff's  original  bid.  Plaintiff 
brought  this  action  to  recover  damages  for  a  refusal  to  accept  his  bid 
under  the  first  advertisement.    Held,  that  the  action  was  not  maintainable. 

{Mem,  of  decision  below,  28  J.  &  8.  585.) 
(Argued  March  6,  1889;  decided  March  26,  1889.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  in  favor  of  defendant,  entered 
upon  an  order  made  November  21,  1887,  which  set  aside  a 
verdict  in  favor  of  plaintiff  directed  by  the  court,  subject  to 
the  opinion  of  the  court  at  General  Term,  and  directed  judg- 
ment to  be  entered  in  favor  of  defendant. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

£!,  J.  Myers  for  appellant.  The  only  remedy  of  a  party 
occupying  the  plaintiffs  position  is  an  action  for  damages, 
because  if  all  legal  requirements  have  been  performed  he  is 
absolutely  entitled  to  the  contract ;  it  must  be  deemed  con- 
firmed in  and  to  him  at  the  time  the  bid  was  opened,  under 
chapter  308  of  the  Laws  of  1861.  {People  v.  Dowdney^  99 
N.  Y.  641 ;  People  ex  rel,  McKone  v.  Oreeri^  11  Hun,  56, 61 ; 
People  ex  rel.  Bdden  v.  Contracting  Bd,,  27  N.  Y.  378,  382 ; 
People  V.  Fay,  3  Lans.  398 ;  Baird  v.  Mayor,  etc,,  83  N.  Y. 
254,  259;  Devlin  v.  Mayor,  etc.,  63  id.  8,  25;  People  v. 
Ca/mpbeU,  72  id.  496.)  In  such  a  case  mandarnus  will  not 
lie.  {People  ex  rel.  Perkins  v.  Hawkins,  46  N.  Y.  9 ;  Ex  parte 
Lynch^  2  Hill,  45;  Ex  parte  Firemen! s  Ins.  Co.,  6  id.  343; 
Shipley  V.  Mechanics^  Bk.,  10  Johns.  484 ;  People  v.  Croton 
Bd.,  49  Barb.  259.)  The  commissioners  were  required  to 
execute  the  contract  to  the  lowest  bidder,  because,  under  the 
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act  (chap.  308)  of  1861,  they  had  no  authority  or  power  to 
advertise  that  they  reserved  the  right  to  reject  all  bids.  {Pe<^ple 
ex  rel.  Dowdney  v.  Thompson^  99  N.  Y.  641 ;  Baird  v.  MayoTy 
etc.^  83  id.  254,  258 ;  HaUoch  v.  DormeUy^  19  Pac.  Eep. 
680 ;  Lyddy  v.  Long  Isla/nd  City,  104  K  Y.  218.) 

John  O,  Shaw  for  appellant.  The  plaintiff,  by  exhibiting 
the  check  to  the  officer  in  charge  and  depositing  it  according 
to  his  direction  with  the  proposal  or  estimate,  was  entitled  to 
a  reception  and  consideration  of  his  bid.  (Laws  of  1873,  chap. 
335,  §  91 ;  Laws  of  1881,  chap.  147,  §  1 ;  Eevised  Ordinances 
of  1880,  chap.  7,  art.  1,  §§  2,  7 ;  In  re  Second  Ave.  Jf.  E. 
Church,  66  K  Y.  395  ;  In  re  New  York,  etc.,  Bridge,  72  id. 
527.)  The  plaintiff  having  performed  all  the  conditions  and. 
requirements  of  law  was  entitled  to  have  the  contract  awarded 
to  him,  or  to  recover  damages  for  the  failure  so  to  do.  {Baird 
V.  Mayor,  etc.,  83  N.  Y.  254 ;  People  ex  rd.  Dowdney  v. 
Thompson,  33  Hun,  641 ;  In  re  P.  E.  School,  58  Barb.  161, 
164;  In  re  Ma/rsh,  83  N.  Y.  431 ;  Itu88  v.  Mayor,  etc,,  12 
Leg.  Obs.  38 ;  Smith  v.  Mayor,  etc.,  10  K  Y.  504 ;  People 
ex  rd.  DiTisrrwre  v.  Croton  Aqueduct  Bd.,  5  Abb.   Pr.  316.) 

Damd  J.  Dean  for  respondent.  The  commissioners  of 
docks  had  the  right  to  reject  all  the  bids  on  the  29th  of  July, 
1881,  and  readvertised  the  work.  (Laws  1873,  chap.  335,  §91; 
Laws  1881,  chap.  147.)  The  term,  "when  given,"  in  the 
statute  clearly  implies  that  a  discretion  may  be  exercised  as  to 
whether  or  not  the  contract  shall  be  given  at  all.  {People 
ex  rd.  McKown  v.  Green,  50  How.  Pr.  503 ;  People  v.  Con- 
tracting Bd.,  33  N.  Y.  382  ;  27  id.  378 ;  Laws  1857,  chap.  446, 
p.  887;  PeopU  v.  C  A.  Bd.,  6  Abb.  Pr.  42.)  The  plaintiff's 
bid  was  irregular,  because  he  failed  to  fuljBU  the  condition 
precedent  to  the  reception  of  his  proposal  prescribed  by  chap- 
ter 147  of  the  Laws  of  1881,  viz.,  a  deposit  with  the  head  of 
the  department  of  a  certified  check  or  money.  {People  ex 
rd.  Dowdney  v.  Thompson,  33  Hun,  661 ;  Baird  v.  Mayor, 
etc.,  83  K  Y.  254 ;  People  ex  rd.  Wood  v.  Lacombe,  99  id.  43, 
49 ;  Bdl  V.  Mayor,  etc.,  105  id.  139.) 
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PscKHAXy  J.  In  June,  1881,  the  department  of  docks  of 
the  city  of  New  York  advei-tised  for  proposals  for  doing 
work,  (1),  for  building  pier  No.  67  North  River;  (2),  for 
repairing  six  piers  on  the  same  river.  In  the  advertisement  for 
proposals  for  such  work  the  department  notified  all  bidders  that 
*'  the  right  to  decline  all  estimates  is  reserved  if  deemed  for  the 
interest  of  the  corporation."  Three  proposals  were  received 
for  building  pier  57,  and  two  were  received  for  repairing  the 
six  piers.  Upon  opening  the  bids  it  appeared  that  bidders 
other  than  the  plaintiff  proposed  to  do  the  work  for  sums 
which  in  the  aggregate  for  both  jobs  were  $14,500  less 
than  the  bids  of  the  plaintiff  for  the  same  work.  The  bids 
of  such  others  were,  however,  informal  as  they  were  not  accom- 
panied by  the  proper  checks  provided  for  by  ordinance  of 
the  city,  and  hence  no  contracts  could  be  awarded  to  such  bid- 
ders. The  commissioners  of  the  dock  department,  therefore, 
rejected  all  the  bids  and  advertised  anew,  and  awarded  con- 
tracts for  the  work  to  the  lowest  bidders  under  such  re-adver- 
tisement, and  they  refused  to  enter  into  contract  with  the 
plaintiff,  who  was  the  lowest  bidder  on  the  first  advertisement, 
whose  bid  was  regular.  The  plaintifi^  now  claims  that  the 
commissioners  had  no  right  to  reject  his  bid,  and  has  brought 
this  action  to  recover  damages  for  their  refusal  to  enter  into 
contract  with  him  and  to  permit  him  to  carry  it  out.  It  is 
admitted  that  his  damages,  if  the  refusal  of  the  commissioners 
were  illegal,  and  the  action  can  be  maintained,  amount  in  all, 
on  both  jobs,  to  $16,000.  The  court  directed  a  verdict  for 
that  sum  subject  to  the  opinion  of  the  court  at  General  Term 
upon  a  case  made,  and  that  court  directed  judgment  for  the 
defendant,  from  which  the  plaintiff  appeals  here.  There  were 
other  questions  made  in  the  case,  among  others  that  the  plaint- 
iff's own  bids  were  irregular ;  but  in  the  view  we  take  of  the 
case  it  is  not  necessary  to  discuss  or  decide  them.  The  plaintiff 
contends  that,  by  virtue  of  the  provisions  of  chapter  308  of 
the  Laws  of  1361,  entitled  "  An  act  relative  to  contracts  by 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
SicKELs  —Vol.  LX VIIL     1 9 
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York,"  his  bid,  being  the  lowest  formal  bid,  entitled  him  as 
matter  of  right  to  an  award  of  the  contract  at  the  time  of  the 
opening  of  the  bids. 

It  is  true  that  the  language  of  that  act  is  quite  peremptory, 
and  provides  that  all  contracts  "  shall  be  awarded  to  the  lowest 
bidder  for  the  same,  with  adequate  security,  and  every  such 
contract  shall  be  deemed  confirmed  in  and  to  such  lowest  bidder, 
at  the  time  of  the  opening  of  the  bids,  estimates  or  proposals 
therefor,  and  such  contract  shall  be  forthMdth  duly  executed 
*  *  *  with  such  lowest  bidder/*  Under  such  law  it  is  quite 
clear  that  no  contract  could  be  let  to  any  person  other  than  to 
the  lowest  bidder  Math  adequate  security.  The  obvious  purpose 
was  to  secure  to  the  city  the  advantages  of  having  its  work  done 
by  the  lowest  bidder  therefor  after  proper  advertisement.  I  do 
not  think  that  it  meant  to  compel  the  making  of  a  contract  even 
•with  such  lowest  bidder,  if  it  were  plain  that  the  bids  were  all 
largely  in  excess  of  the  real  cost  of  the  work.  If  by  com- 
bination or  other  cause  all  of  the  bids  were  greatly  in  excess  of 
.such  cost,  and  it  so  appeared  to  the  commissioners,  and  that  the 
itnie  interests  of  the  city  demanded  that  none  of  such  bids 
should  be  accepted,  we  think  that  such  commissioners,  acting 
an  good  faith,  would  have  the  right  to  reject  them  all,  and 
advertise  over  again.  The  existence  of  such  a  power  might 
frequently  be  necessary  to  protect  the  city  against  fraudulent 
combinations,  evidenced,  perhaps,  by  informal  bids  for  low 
prices,  and  if  such  power  did  not  exist,  ending  in  the  award  of 
a  contract  to  the  lowest  bidder  whose  bid  was  formal,  but  at  a 
price  enormously  in  excess  of  the  real  cost  of  the  work.  It  was 
never  intended,  as  we  think,  to  render  it  absolutely  necessary 
lin  such  a  case  that  an  award  of  the  contract  should  be  made  to 
such  a  bidder.  It  was  meant  that  no  contract  should  be 
awarded  to  any  but  the  lowest  bidder,  and  whether  to  him  or 
not,  would  be  a  question  for  the  body  awarding  the  contract, 
acting  in  good  faith,  and  for  what  they  deemed  the  true 
interests  of  the  city. 

If  otherwise,  if  there  were  but  one  bid,  and  that  vastly  in 
advance  of  a  fair  price  and  decent  profit,  nevertheless,  the  city 
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would  be  bound  to  have  such  a  contract  saddled  upon  it.  It 
would  require  the  plainest  commands  from  the  legislature  before 
we  should  be  able  to  bring  ourselves  to  think  for  a  moment 
that  any  such  result  was  intended.  We  do  not  think  that  the 
act  cited  contains  such  language,  or  that  it  was  ever  intended 
to  accomplish  any  such  end.  In  this  case  those  who  pro- 
posed to  bid  were  distinctly  warned  in  the  advertisenientthat 
this  right  to  decline  all  proposals  was  reserved,  if  it  were  deemed 
for  the  best  interests  of  the  city  so  to  do. 

The  good  faith  of  the  commissioners  is  not  impugned,  and, 
indeed,  it  would  be  difficult  to  do  it  successfully  in  face  of  the 
fact  that  the  plaintiffs  bids  were,  in  the  aggregate,  over  $14,500 
more  than  other  bids  made  at  the  same  time,  which  were  sim- 
ply informal ;  and,  upon  a  readvertisement,  the  bids  which 
were  accepted  were  for  a  much  less  aggregate  sum  than  were 
the  plaintiffs  bids  on  the  original  advertisement. 

There  are  no  cases  to  which  the  plaintiff  has  called  our 
attention  that  are  in  conflict  with  these  views,  and  they  lead 
to  an  affirmance  of  the  judgment,  with  costs. 

All  concur. 

Judgment;  affirmed. 
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Eli-en  Phelan,  as  Administratrix,  Appellant,  v.  The  North- 
western Mutual  Life  Insurance  Company,  Eespondent.         las  sf^l 

Defendant,  a  foreign  insurance  company,  doing  business  in  this  state,  issued 
a  policy  to  P. ,  plaintiff's  intestate.  Before  a  payment  of  premium  became 
due  it  sent  to  P.  a  notice,  in  attempted  compliance  with  one  of  the  con- 
ditions of  forfeiture  for  non-payment  of  premiums  imposed  by  the  act 
of  1877  (Chap.  821,  Laws  of  1877),  i.  e.,  that  *'  a  notice  stating  when  the 
premium  will  fall  due,  and  that  if  not  paid  the  policy  *  *  *  will 
become  forfeited  and  void  "  must  "  be  duly  addressed  and  mailed  to  the 
person  whose  life  is  assured,  at  his  last  known  post-office  address,  postage 
paid/'  at  least  thirty  and  not  more  than  sixty  days  before  the  premium 
is  payable.  The  notice,  after  stating  the  amount  of  the  premium, 
the  time  when  it  would  fall  due.  where  it  was  to  be  paid,  and  that  the 
conditions  of  the  policy  required  payment  to  be  made  on  or  before  the 
day  the  premium  is  due,  added,  "  and  members  neglecting  so  to  pay  are 
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carrying  their  own  risks,"  and, as  a  postscript,  ''prompt  payment  is 
necessary  to  keep  your  x)olicy  in  force."  There  was  no  statement  that 
if  payment  was  not  made  the  policy  would  "  become  forfeited  android." 
Held,  that  the  notice  was  not  a  compliance  with  the  requirements  of  the 
statute  and  was  insufficient  to  work  a  forfeiture. 

The  only  proof  of  service  of  the  notice  was  that  it  waa  found  among  the 
papers  of  the  deceased  two  days  after  his  death  and  seventeen  days  after 
the  premium  became  due.  The  residence  of  the  deceased  at  the  time 
notice  should  have  been  given  was  "No.  45  Warren  street.  New  York." 
This  was  known  to  and  appeared  upon  defendant's  books.  The  notice 
was  addressed  to  him  at  No.  87  Barclay  street.  Beld,  that  it  was  not  to 
be  presumed  that  the  notice  was  mailed  on  the  day  of  its  date  or  that  the 
envelope  was  properly  addressed,  on  the  contrary,  the  presumption,  in 
the  absence  of  other  evidence,  was  that  the  address  on  the  envelope  cor- 
responded to  the  address  on  the  letter;  nor  was  it  to  be  presumed  that  the 
letter  reached  P.  in  due  course  of  maiL 

Phdan  v.  N,  W,  M.  X.  Ins,  Co,  (43  Hun,  419)  reversed, 

(Argued  March  12,  1889;  decided  March  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  14,  1886,  which  affirmed  a  judgment  in 
favor  of  defendant,  entered  upon  an  order  dismissing  the 
complaint  on  trial. 

The  nature  of  the  action  and  the  material  facta  are  stated 
in  the  opinion. 

jRaphad  J.  Moses,  Jr.y  for  appellant.  The  manner  of 
giving  notice  pointed  out  by  the  statute  cannot  be  waived, 
the  mode  as  much  as  the  thing  is  a  statutory  requirement, 
{BUlings  v.  Picket,  39  Hun,  504.)  Carter  v.  Brooldyn  Life 
Insurance  Company  is  decisive  of  tliis  case.    (110  N.  Y.  15.) 

Damd  WiUcox  for  respondent.  The  dates  of  written 
instruments  are  presumptive  proof  of  the  time  when  they 
were  delivered.  (Costigan  v.  Gotdd,  5  Denio,  200,  293; 
People  V.  Snyder,  41  iN".  T.  397 ;  Ltvingston  v.  Amoux, 
56  id.  507,  519 ;  Donnelly  v.  Deerinq,  24  Week.  Dig.  18 ; 
Frankel  v.  Hays,  20  id.  417.) 

Danforth,  J.  The  defendant  is  a  life  insurance  company, 
Organized  under  the  laws  of  Wisconsin,  but  doing  business  ia 
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the  State  of  New  York.  On  the  Slet  of  March,  1880,  it 
iaeaed  a  policy  of  insurance  upon  the  life  of  George  P. 
Phelan.  The  preminms  were  payable  on  or  before  the  thirty- 
first  day  of  March,  Jane,  September  and  December  in  each 
year,  and  the  policy  contains  a  provision  that  if  the  premiums 
are  not  paid  at  the  times  mentioned,  the  policy  shall  cease 
and  determine.  The  premium  that  became  due  December 
31,  1882,  was  not  paid.  It  was  tendered  to  the  company 
about  two  o'clock  on  the  15th  of  January,  1883,  but  was  . 
refused.  The  insured  died  on  the  night  of  that  day.  The 
plaintiff  is  his  administratrix,  and  sues  upon  the  promise  con- 
tained in  the  policy,  to  pay  the  sum  assured  in  sixty  days 
after  notice  and  proof  of  death  of  the  insured. 

It  is  obvious  upon  the  facts  so  far  stated  that  no  recovery 
could  be  had,  for  the  condition  upon  which  the  defendant 
was  to  be  liable  had  nut  been  performed ;  but  the  plaintiff 
relies  upon  the  statute  of  this  state  regulating  the  forfeiture 
of  life  insurance  policies  (Laws  of  1877,  chap.  321),  and 
claims  to  enforce  the  policy  upon  the  ground  that  the  defend- 
ant failed  to  do  that  which  the  statute  exacts  as  a  condition 
of  forfeiture.  The  statute  {supra)  declares  that  "no  life 
insurance  company  doing'  business  in  this  state  shall  have 
power  to  declare  forfeited  or  lapsed  any  policy  thereafter 
issued  by  reason  of  non-payment  of  premium,  unless,  after  it 
becomes  due,  a. notice  stating  the  amount  of  such  premium, 
the  place  where  it  should  be  paid,  and  the  person  to  whom 
the  same  is  payable,  shall  be  duly  addressed  and  mailed  to 
the  person  whose  life  is  assured,  at  his  last  known  post-oflBce 
address,  postage  paid  by  the  company,  and  further  stating 
that  unless  the  premium  then  due  shall  be  paid  to  the  com- 
pany or  its  ^ent  within  thirty  days  after  the  mailing  of  such 
notice,.  "  the  policy  and  all  payments  thereon  will  become 
forfeited  and  void ; ''  and  the  statute  provides  that  in  case  such 
payment  is  made  within  the  thirty  days  limited  therefor,  it 
shall  be  deemed  a  full  compliance  with  the  requirements  of 
the  policy  in  respect  to  the  payment  of  premium,  and  declares 
that  no  such  policy  shall  in  any  case  be  forfeited  until  the 
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expiration  of  thirty  days  after  the  mailing  of  such  notice. 
There  is  no  pretense  that  this  notice  was  given,  but,  on  the 
contrary,  the  argiunent  of  the  defendant  is  to  the  effect  that 
it  did  another  thing  which  the  statute  makes  equivalent 
thereto.  As  to  that  the  provision  is  that  a  notice  stating 
when  the  premium  will  fall  due,  and  that  if  not  paid  the 
policy  and  all  payments  thereon  will  become  forfeited  and 
void,  served  in  the  manner  ^^  above  stated,"  at  least  thirty  and 
not  more  than  sixty  days  prior  to  tlie  day  when  the  premium 
is  payable,  shall  have  the  same  effect  as  the  notice  before 
provided  for.  That  sueh  notice  had  been  given  was  a  fact  to 
be  established  by  the  defendant  before  its  defense  could  be 
maintained,  and  whether  it  was  so  established  is  the  only 
question  on  this  appeal. 

The  defendant  relies  upon  a  paper  found,  after  the  death  of 
the  insured,  among  liis  effects  and  reading  as  follows : 

"  OFFICE   OF  THE 
NOETHWESTEKN  MuTUAL  LiFE  InSUEANOB  CoMPANT. 

Milwaukee,  Wis.,  JVbvember  1,  1882. 
George  F.  Phelan,  S7  Barclay  Street : 

The  4  qr.  premium  of  $17.40  on  your  policy,  No.  102320, 
falls  due  at  the  office  of  the  agent  of  this  company  in  New 
York  city,  H.  T.,  before  noon  on  the  31st  day  of  Decem- 
ber, 1882. 

The  conditions  of  your  policy  are  that  payment  must  be 
made  on  or  before  the  day  the  premium  is  due,  and  members 
neglecting  so  to  pay  are  carrying  their  own  risk.  Agents 
have  no  right  to  waive  forfeitures* 

Please  present  this  notice  at  time  of  payment. 

Tours,  respectfully, 

J.  W.  SKDWER, 

Secretary. 
H.  M.  MuNSELL,  GenH  Affenty 

Ncyrthijoegtem  Mutual  Life  Go^  160  Fulton  SL 
Office^  Cor.  Broa^ay^  N.  Y.  City. 
Prompt  payment  is  necessary  to  keep  your  policy  in  force.*' 
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No  proof  was  given  of  compliance  with  the  statutory  pro- 
vision in  regard  to  the  mailing  of  the  notice,  but  the  argument 
of  the  respondent  is  that  the  regularity  of  its  proceedings  in 
those  respects  is  to  be  inferred  from  the  fact  that  the  notice 
was  found  among  the  papers  of  the  deceased.  The  evidence 
is  insufficient  for  that  deduction.  It  appears  that  the  residence 
of  the  deceased  at  the  time  the  notice  should  have  been  given 
was  45  Warren  street,  New  York ;  that  the  company  had 
been  apprised  of  that  fact  and  had  so  entered  it  upon  their 
books.  Moreover,  the  agent  of  the  defendant  testified  that 
"  the  post-office  address  of  Phelan  appeared  upon  the  books  to 
be  as  above  stated."  The  notice  produced  was  not  so  addressed. 
It  was  addressed  to  him  at  37  Barclay  street.  It  may  be  pre- 
sumed that  it  reached  that  place  in  due  course  after  it  was 
mailed.  But  when  was  it  mailed  ?  There  is  no  evidence  as 
to  that  The  date  is  of  no  importance,  and  is  evidence  of  no 
statutory  fact.  Within  the  cases  cited  by  the  respondent  it 
might,  in  a  proper  case,  be  presumed  that  its  date  represented 
the  day  it  was  prepared  or  written,  but  nothing  more.  Cer- 
tainly it  cannot  be  considered  as  just  ground  for  inferring  the 
wholly  distinct  and  vital  fact  that  it  was  put  in  the  mail  on 
that  day,  nor  that  the  envelope  was  properly  addressed.  In  the 
absence  of  other  evidence  the  presumption  is  the  address  on 
the  envelope  corresponded  to  the  address  in  the  letter.  Nor 
does  the  fact  that  the  notice  was  in  the  possession  of  the  assured 
on  the  17th  of  January,  1883,  afford  any  ground  for  inference 
that  he  received  it  in  due  course  of  mail,  nor  that  it  was  served 
upon  him  or  received  by  him  at  any  day  earlier  than  January 
seventeenth. 

We  are  also  of  opinion  that  the  notice  does  not  in  its  terms 
conform  to  the  statute.  Many  ignorant  and  unlearned  people 
seek  to  avail  themselves  of  the  advantages  proposed  by  these 
companies.  The  statute  is  designed  for  the  protection  of  all 
classes,  and  the  language  it  prescribes  for  notice  is  intelligible 
to  all.  To  say  that  in  a  declared  event  "  a  policy  will  become 
forfeited  and  void,"  conveys  a  meaning  easily  to  be  compre- 
hended.    To  refer  to  the  poKcy  and  conditions  and  say  that 
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"  members  neglecting  so  to  pay  ai-e  carrying  their  own  risk," 
is  quite  another  thing ;  and  while  it  may  be  comprehensible  to 
those  versed  in  the  language  of  insurers  and  accustomed  to 
their  phraseology,  it  is  not  the  language  of  the  statute  and 
does  not  embody  the  notice  which  the  statute  requires.  The 
principle  upon  which  our  decision,  in  the  recent  case  of  Car- 
ter V.  JSrooMyn  Life  Insur^ance  Company  (110  N.  Y.  15), 
rests,  applies  and  requires  that  the  appeal  should  succeed. 

The  judgment  of  the  court  below  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  Buoeb,  Ch.  J.,  in  result,  and  Peckeloi  and 
Gra.y,  JJ.,  on  first  ground  stated  in  opinion. 

Judgment  reversed. 


Henry  C.   Adams,  Appellant,  v.   Kichard    J.   Morrison, 
PubUc  Administrator,  Impleaded,  etc.,  Respondent. 

It  is  only  when  there  is  a  general  reputation  that  two  or  more  persons  are 
copartners,  and  they  knowing  it,  permit  others  to  act  upon  it,  who, 
induced  thereby,  give  credit  to  the  reputed  firm,  that  these  facts  can  be 
proved  and  availed  of  to  estop  the  reputed  members  of  the  firm  from 
denying  its  existence,  and  then  only  in  favor  of  such  outside  parties. 

In  an  action  wherein  plaintiff  sought  to  establish  a  copartnership  between 
himself  and  defendant's  intestate,  as  attorneys,  plaintiff,  as  a  witness  in  his 
own  behalf,  was  allowed  to  testify  to  declarations  of  the  deceased  to  third 
persons  in  his  presence  to  the  effect  that  they  were  copartners.  He  was 
then  asked :  "Who  received  the  receipts  of  the  office  ?  "  '  'Was  money  paid 
into  the  office?  "  and  offered  to  testify  that  he.  did  not  receive  money  paid 
into  the  office  for  business  done  in  the  office,  and  that  the  charges  made 
in  a  certain  case,  in  which  he  appeared  as  attorney,  were  paid  to  decedent. 
This  was  excluded  as  immaterial  and  incompetent  imder  the  Code  of 
Civil  Procedure  (§  829.)    EM,  no  error. 

Plaintiff  offered  to  prove,  by  his  own  testimony,  that  about  the  time  he 
claimed  the  paitneiship  was  formed  the  deceased  made  an  entry  in  his 
presence,  in  a  docket  or  register,  of  name  of  himself  and  plaintiff  as  a  firm. 
This  was  objected  to  as  incompetent  under  the  said  Code  and  excluded. 
HM,  no  error;  that  it  Involved  a  personal  transaction  between  the  witness 
and  deceased. 

(Argued  March  15, 18S9;  decided  March  26, 1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  24,  1886,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  court  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Z.  S.  Wesibrook  for  appellant.  A  partnership  existed 
betweed  plaintiff  and  defendant's  intestate.  (2  H.  B.  L.  235 ; 
1  Smith's  L.  C.  974,  1180 ;  Colyer  Part  §  2  ;  3  Kent's  Com. 
23,  24;  3  Harrison,  485;  10  Me.  489.)  That  a  partner- 
ship existed  may  be  proved,  in  the  absence  of  a  distinct 
contract,  verbal  or  written,  by  acts,  facts  and  circumstances 
sufficient  to  establish  a  qiKisi  partnership.  (1  Caines,  184; 
9  C.  B.  457 ;  3  C.  B.  [N.  S.]  562,  563  ;  9  Bing.  117 ;  3  Harr. 
358;  4  id.  190;  6  Conn.  347;  1  Pars,  on  Con.  156,  note  z.) 
The  partnership  may  be  inferred  from  various  circumstances. 
(4  Buss.  Ch.  247 ;  2  BU.  [N.  S.]  215 ;  3  Bro.  P.  C.  548 ;  5  id. 
482 ;  1  Stark.  81  v.,  405 ;  Peacock  v.  Peacock^  2  Camb.  45 ; 
Fromont  v.  Coupland^  2  Bing.  170.)  As  against  one  defend- 
ant, evidence  of  his  own  admissions,  or  that  he  represented 
or  conducted  himself  in  such  a  manner  as  to  induce  belief, 
etc.,  is  competent  for  the  purpose  of  proving  the  exist- 
ence of  a  firm.  (3  Watts  [Pa.]  101 ;  62  Penn.  St.  374 ; 
17  Serg.  &  Kawle,  453,  458 ;  15  Mass.  388,  389 ;  17  Vt.  449 ; 
49  N.  T.  601,  617.)  Holding  out,  etc.,  is  enough  to  hold  a 
legal  presumption  of  partnership.  (61  N.  Y.  456.)  General 
reputation,  in  connection  with  corroborative  circumstances, 
may  be  proved  in  evidence  of  a  partnership.  (  Whitney  v. 
Sterling^  14  Johns.  215 ;  Oowan  v.  Jackson^  20  id.  176 ; 
Cowen's  Treatise  [3d  ed.]  93 ;  IlaUiday  v.  McDougaZl^  30 
Wend.  81;  22  id.  274.)  It  is  competent  to  prove  general 
reputation  connected  with  corroborative  circumstances  to 
establish  a  partnership.  {HaUiday  v.  MoDougaU^  22  Wend. 
'264 ;  Whibiey  v.  Sterling^  14  Johns.  215 ;  Gowan  v.  Jackson^ 
20  id.  176 ;  McPIieraon  v.  Raihbone,  11  Wend.  98 ;  Allen  v. 
SiOKELS— Vol.  LXVIII.    20 
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Eostain^  11  Serg.  &  Kawle,  373.)  The  court  erred  in  exclud- 
ing the  testimony  of  plaintifi  as  a  witness  in  his  own  behalf 
to  show  that  the  receipts  of  the  business  transacted  by  himself 
and  father  were  paid  to  the  latter.  {Denize  v.  Denise^  110 
N.  Y.  562,  567;  Simmons  v.  Ha/oena,  101  id.  427,  433; 
LercheY.  Brasher^  104  id.  157;  Sirwrnona  v.  Siaaarhj  26  id. 
264 ;  Lobdell  v.  LohdeU,  36  id.  327 ;  Hildebrant  v.  Crawford, 
65  id.  107;  Sanford  v.  Sanford,  61  Barb.  293;  Gary  v. 
White,  59  N.  T.  336.)  The  court  erred  in  excluding  the 
evidence  offered  by  plaintiff  as  a  witness  in  his  own  behalf  to 
show  that  at  one  time,  in  his  presence,  his  father  made  an 
entry  in  one  of  the  books  of  the  law  office,  being  a  docket  or 
register,  of  the  firm  name  of  "  H.  &  H.  C.  Adams,  September, 
1841,"  as  partners,  the  book  having  been  destroyed  by  a  fire. 
(Simmons  v.  Hmens,  101  N.  Y  433.) 

Robert  F.  Little  for  respondent.  General  rumors  or  what 
people  say  is  hearsay  and  nothing  more,  are  not  competent 
where  a  party  is  endeavoring  to  show  by  rumor  that  he  was 
in  partnership  with  another.  The  court  and  not  the  public 
must  pass  upon  the  circumstances  that  the  parties  had  offices 
together,  and  what  the  pubUc  infer  is  irrelevant  and  incom- 
petent as  proof.  {HaUiday  v.  McDougaU,  20  Wend.  81 ; 
S,  (7.,  22  id.  264 ;  Lindley  on  Partnership  [Ewell],  92,  note  1 ; 
Smith  V.  Ch%ffith,  3  Hill,  333-336.) 

Eakl,  J.  This  action  was  commenced  by  the  plaintiff  to 
establish  that  a  copartnership  existed  between  him  and  his 
father,  Henry  Adams,  from  1841  to  the  decease  of  the  latter 
in  1875,  in  the  practice  of  the  law  in  the  county  of  Mont- 
gomery, and  for  an  accounting  in  reference  to  such  copartner- 
ship. The  trial  judge  found  that  the  plaintiff  and  Henry 
Adams  never  carried  on  any  business  as  copartners,  and  there- 
fore dismissed  the  complaint.  We  think  there  was  ample 
evidence  to  sustain  the  finding.  There  were  no  written  articles 
of  copartnership.  There  was  no  evidence  that,  during  the 
many  years  which  the  copartnersliip  was  alleged  by  the  plaint- 
iff to  have  continued,  the  firm  name  was  signed  to  any  paper 
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or  docnment  in  the  extensiye  law  business  carried  on,  both  by 
the  plaintiff  and  his  father,  or  that  any  sign  was  placed  upon 
the  office  containing  the  firm  name.  All  suits  and  legal  pro- 
ceedings, institnted  in  the  office  occupied  for  many  years  by 
the  two  parties,  were  commenced  either  in  the  name  of  Henry 
Adams  as  attorney  or  in  that  of  Henry  C.  Adams  as  attorney, 
but  never  in  the  name  of  both  of  them  as  a  firm.  During  a 
portion  of  the  time  there  was  a  firm  of  Adams  &  Lobdell  and 
of  Adams  &  Darrow,  and  for  at  least  one  year  of  the  time  the 
plaintiff  occupied  a  separate  office  from  his  father.  It  also 
appears  that  for  nearly  twenty  years  before  his  death  Henry 
Adams  had  substantially  ceased  to  practice  law ;  that  in  1866 
he  moved  from  this  state  to  New  Jersey ;  that  the  plaintiff 
remained  on  intimate  terms  with  his  father  until  his  death  in 
1875,  and  that  this  action  was  not  commenced  imtil  1884, 
about  nine  years  after  the  death  of  Henry  Adams,  and  nearly 
thirty  years  after  he  had  discontinued  the  practice  of  the  law. 
There  are  other  facts  and  circumstances  legitimately  tending 
to  show  that  he  and  his  father  were  not  copartners.  It  was, 
however,  possible  for  the  trial  judge  to  have  found  upon  the 
evidence  that  a  copartnership  existed  between  them,  but  his 
finding  that  it  did  not  exist  is  based  upon  sufficient  evidence 
and  concludes  us.  The  judgment  must,  therefore,  be  affirmed, 
unless  there  was  some  error  committed  in  the  rulings  upon 
the  trial. 

The  plaintiff  sought  upon  the  trial  to  prove  the  copartner- 
ship between  him  and  his  father  by  reputation.  The  evidence 
was  objected  to  and  excluded.  We  are  not  aware  of  any 
decision,  or  even  any  dictum,  to  the  effect  that,  in  favor  of  a 
person  claiming  to  be  a  member  of  a  copartnership,  general 
reputation  is  competent  for  the  purpose  of  establishing  the 
copartnership.  In  Bobinson  v.  Green  (5  Harr.  115),  it  was 
held  that  to  prove  a  partnership  as  between  partners  the 
evidence  must  be  stronger  than  in  other  cases.  It  was  said, 
in  some  of  the  earlier  cases  in  this  state,  that  general  reputa- 
tion was  competent  in  favor  of  an  outside  party  suing  persons 
alleged  to  be  partners  to  establish  the  copartnership.  (  Whitney 
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"  members  neglecting  so  to  pay  are  carrying  their  own  risk,'' 
is  quite  another  thing ;  and  while  it  may  be  comprehensible  to 
those  versed  in  the  language  of  insurers  and  accustomed  to 
their  pliraseology,  it  is  not  the  language  of  the  statute  and 
does  not  embody  the  notice  which  tiie  statute  requires.  The 
principle  upon  which  our  decision,  in  the  recent  case  of  Car- 
ter V.  Brooklyn  Life  Insurance  Company  (110  N.  Y.  15), 
rests,  applies  and  requires  that  the  appeal  should  succeed. 

The  judgment  of  the  court  below  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  tlie  event. 

All  concur,  Ruoer,  Ch.  J.,  in  result,  and  Peokham  and 
Gbay,  JJ.,  on  first  ground  stated  in  opinion. 

Judgment  reversed. 


Heney  C.   Adams,   Appellant,  v.  Richaed    J.   Mobbison, 
Public  Administrator,  Impleaded,  etc..  Respondent. 

It  is  only  when  there  is  a  general  reputation  that  two  or  more  persons  are 
copartners^  and  they  knowing  it,  permit  others  to  act  upon  it,  who, 
induced  thereby,  give  credit  to  the  reputed  firm,  that  these  facts  can  be 
proved  and  availed  of  to  estop  the  reputed  members  of  the  firm  from 
denying  its  existence,  and  then  only  in  favor  of  such  outside  {larties. 

In  an  action  wherein  plaintiff  sought  to  establish  a  copartnership  between 
himself  and  defendant's  intestate,  as  attorneys,  plaintiff,  as  a  witness  in  his 
own  behalf,  was  allowed  to  testify  to  declarations  of  the  deceased  to  third 
persons  in  his  presence  to  the  effect  that  they  were  copartners.  He  was 
then  asked :  *  *  Who  received  the  receipts  of  the  office?  "  '  'Was  money  paid 
into  the  office?  "  and  offered  to  testify  that  he  did  not  receive  money  paid 
into  the  office  for  business  done  in  the  office,  and  that  the  charges  made 
in  a  certain  case,  in  which  he  appeared  as  attorney,  were])aid  to  decedent. 
This  was  excluded  as  immaterial  and  incompetent  under  the  Code  of 
Civil  Procedure  (§  820.)    Edd,  no  error. 

Plaintiff  offered  to  prove,  by  his  own  testimony,  that  about  the  time  he 
claimed  the  partnership  was  formed  the  deceased  made  an  entry  in  his 
presence,  in  a  docket  or  register,  of  name  of  himself  and  plaintiff  as  a  firm. 
This  was  objected  to  as  incompetent  tmder  the  said  Code  and  excluded. 
Hdd^  no  error;  that  it  involved  a  perBonal  transacti<»  between  the  witness 
and  deceased. 

(Argued  March  15,  1889;  decided  March  26, 1889.) 
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Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  24,  1886,  which  aflSrmed  a  judgment  entered 
upon  a  decision  of  the  court  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Z.  S.  Weaibrook  for  appellant.  A  partnership  existed 
betweed  plaintiff  and  defendant's  intestate.  (2  H.  B.  L.  235 ; 
1  Smith's  L.  C.  974,  1180 ;  Colyer  Part.  §  2 ;  3  Kent's  Com. 
23,  24;  3  Harrison,  485;  10  Me.  489.)  That  a  partner- 
ship existed  may  be  proved,  in  the  absence  of  a  distinct 
contract,  verbal  or  written,  by  acts,  facts  and  circumstances 
sufficient  to  establish  a  quasi  partnership.  (1  Caines,  184; 
9  C.  B.  457 ;  3  C.  B.  [N.  S.]  562,  563  ;  9  Bing.  117 ;  3  Harr. 
358;  4  id.  190;  6  Conn.  347;  1  Pars,  on  Con.  156,  note  2.) 
The  partnership  may  be  inferred  from  various  circumstances. 
(4  Euss.  Ch.  247 ;  2  Bli.  [K  S.]  215 ;  3  Bro.  P.  C.  548 ;  5  id. 
482 ;  1  Stark.  81  v.,  405 ;  Peacock  v.  Peacock^  2  Camb.  45 ; 
Promont  v.  Cowpland^  2  Bing.  170.)  As  against  one  defend- 
ant, evidence  of  his  own  admissions,  or  that  he  represented 
or  conducted  himself  in  such  a  manner  as  to  induce  belief, 
etc.,  is  competent  for  the  purpose  of  proving  the  exist- 
ence of  a  firm.  (3  Watts  [Pa.]  101;  62  Penn.  St.  374; 
17  Serg.  &  Kawle,  453,  458 ;  15  Mass.  388,  389 ;  17  Vt.  449 ; 
49  N.  T.  601,  617.)  Holding  out,  etc.,  is  enough  to  hold  a 
legal  presumption  of  partnership.  (61  N.  T.  456.)  General 
reputation,  in  connection  with  corroborative  circumstances, 
may  be  proved  in  evidence  of  a  partnership.  ( Whitney  v. 
Sterlvng^  14  Johns.  215 ;  Oowam,  v.  Jackaon^  20  id.  176 ; 
Cowen's  Treatise  [3d  ed.]  93 ;  IlaUiday  v.  McDougall^  30 
Wend.  81;  22  id.  274.)  It  is  competent  to  prove  general 
reputation  connected  with  corroborative  circumstances  to 
establish  a  partnership.  {HaUiday  v.  MoDcmgaUy  22  Wend. 
264 ;  Whitney  v.  Sterling^  14  Johns.  216 ;  Oowa/n  v.  Jackson^ 
20  id.  176 ;  McPherson  v.  Iia;thbone,  11  Wend.  98 ;  Allen  v. 
SiOKELs  —Vol.  LX VIII.    20 
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Statement  of  case. 

"  members  neglecting  so  to  pay  are  carrying  their  own  risk," 
is  quite  another  thing ;  and  while  it  may  be  comprehensible  to 
those  versed  in  the  language  of  insurers  and  accustomed  to 
their  phraseology,  it  is  not  the  language  of  the  statute  and 
does  not  embody  the  notice  which  the  statute  requires.  The 
principle  upon  which  our  decision,  in  the  recent  case  of  Car- 
ter V.  Brooklyn  Life  Insurance  Company  (110  N.  Y.  15), 
rests,  applies  and  requires  that  the  appeal  should  succeed. 

The  judgment  of  the  court  below  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  tlie  event. 

All  concur,  Rugkr,  Ch.  J.,  in  result,  and  Fegkham:  and 
Gray,  JJ.,  on  first  ground  stated  in  opinion. 

Judgment  reversed. 


Heney  C.   Adams,   AppeDant,  v.  Eichard    J.   Moeeisow, 
Public  Administrator,  Impleaded,  etc.,  Respondent. 

It  is  only  when  there  is  a  general  reputation  that  two  or  more  persons  are 
copartners^  and  they  knowing  it,  permit  others  to  act  upon  it,  who, 
induced  thereby,  give  credit  to  the  reputed  firm,  that  these  facts  can  be 
proved  and  availed  of  to  estop  the  reputed  members  of  the  firm  from 
denying  its  existence,  and  then  only  in  favor  of  such  outside  parties. 

In  an  action  wherein  plaintiff  sought  to  establish  a  copartnership  between 
himself  and  defendant's  intestate,  as  attorneys,  plaintiff,  as  a  witness  in  his 
own  behalf,  was  allowed  to  testify  to  declarations  of  the  deceased  to  third 
persons  in  his  presence  to  the  effect  that  they  were  copartners.  He  was 
then  asked:  "Who  received  the  receipts  of  the  office?"  "Was  money  paid 
into  the  office?  "  and  offered  to  testify  that  he. did  not  receive  money  paid 
into  the  office  for  business  done  in  the  office,  and  tliat  the  charges  made 
in  a  certain  case,  in  which  he  appeared  as  attorney,  were])aid  to  decedent. 
This  was  excluded  as  inmiaterial  and  incompetent  under  the  Code  of 
Civil  Procedure  (§  829.)    EM,  no  error. 

Plaintiff  offered  to  prove,  by  his  own  testimony,  that  about  the  time  he 
claimed  the  partnership  was  formed  the  deceased  made  an  entry  in  his 
presence,  in  a  docket  or  register,  of  name  of  himself  and  plaintiff  as  a  firm. 
This  was  objected  to  as  incompetent  imder  the  said  Code  and  excluded. 
HM^  no  error;  that  it  involved  a  personal  transaction  between  the  witness 
and  deceased. 

(Argued  March  15, 1889;  decided  March  26, 1889.) 
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Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  24,  1886,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  court  dismissing  the  complaint. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Z.  5.  Weaibrook  for  appellant.  A  partnership  existed 
betweed  plaintiff  and  defendant's  intestate.  (2  H.  B.  L.  235 ; 
1  Smith's  L.  C.  974,  1180 ;  Colyer  Part.  §  2  ;  3  Kent's  Com. 
23,  24 ;  3  Harrison,  485 ;  10  Me.  489.)  That  a  partner- 
ship existed  may  be  proved,  in  the  absence  of  a  distinct 
contract,  verbal  or  written,  by  acts,  facts  and  circumstances 
sufficient  to  establish  a  quasi  partnership.  (1  Caines,  184; 
9  C.  B.  457 ;  3  C.  B.  [N.  S.]  562,  563  ;  9  Bing.  117 ;  3  Harr. 
358;  4  id.  190;  6  Conn,  347;  1  Pars,  on  Con.  156,  note  2.) 
The  partnership  may  be  inferred  from  various  circumstances. 
(4  Kuss.  Ch.  247 ;  2  BU.  [K  S.]  215 ;  3  Bro.  P.  C.  548 ;  5  id. 
482 ;  1  Stark.  81  v.,  405 ;  Peacock  v.  Peacock,  2  Camb.  45 ; 
Fromont  v.  Couplandy  2  Bing.  170.)  As  against  one  defend- 
ant, evidence  of  his  own  admissions,  or  that  he  represented 
or  conducted  himself  in  such  a  manner  as  to  induce  belief, 
etc.,  is  competent  for  the  purpose  of  proving  the  exist- 
ence of  a  firm.  (3  Watts  [Pa.]  101;  62  Penn.  St.  374; 
17  Serg.  &  Kawle,  453,  458 ;  15  Mass.  388,  389 ;  17  Vt.  449 ; 
49  N.  T.  601,  617.)  Holding  out,  etc.,  is  enough  to  hold  a 
legal  presumption  of  partnership.  (61  N.  T.  456.)  General 
reputation,  in  connection  with  corroborative  circumstances, 
may  be  proved  in  evidence  of  a  partnership.  (  Whitney  v. 
Sterling  J  14  Johns.  215 ;  Oowan  v.  Jackaon,  20  id.  176 ; 
Cowen's  Treatise  [3d  ed.]  93 ;  HaUiday  v.  McDougaU,  30 
Wend.  81;  22  id.  274.)  It  is  competent  to  prove  general 
reputation  connected  with  corroborative  circumstances  to 
establish  a  partnership.  {HaUiday  v.  MoDorigaU,  22  Wend. 
'264 ;  Whitney  v.  Sterling,  14  Johns.  215 ;  Qmjoam,  v.  Jackson, 
20  id.  176 ;  McPherson  v.  Raihbone,  11  Wend.  98 ;  Allen  v. 
SiCKELs  —Vol.  LXVIII.    20 
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Hostaiuy  11  Serg.  &  Eawle,  373.)  The  court  erred  in  exclud- 
ing the  testimony  of  plaintiff  as  a  witness  in  his  own  behalf 
to  show  that  the  receipts  of  the  business  transacted  byhimseK 
and  father  were  paid  to  the  latter.  {Denise  v.  Denise,  110 
N.  Y.  562,  567;  Simmons  v.  JI(wen8,  101  id.  427,  433; 
Lerche  v.  Brasher^  104  id.  157;  Simm/ms  v.  Sisson,  26  id. 
264 ;  Zobdell  v.  ZohdeUy  36  id.  327 ;  ITUdebrant  v.  Crawford, 
65  id.  107;  Sanford  v.  Scmford,  61  Barb.  293;  Cary  v. 
White,  59  K  Y.  336.)  The  court  erred  in  excluding  the 
evidence  offered  by  plaintiff  as  a  witness  in  his  own  behalf  to 
show  that  at  one  time,  in  his  presence,  his  father  made  an 
entry  in  one  of  the  books  of  the  law  office,  being  a  docket  or 
register,  of  the  firm  name  of  "  H.  &  H.  C.  Adams,  September, 
1841,"  as  partners,  the  book  having  been  destroyed  by  a  fire. 
{Simmxms  v.  Ham&ns,  101  N.  Y  433.) 

Robert  F.  LitUe  for  respondent.  General  rumors  or  what 
people  say  is  hearsay  and  nothing  more,  are  not  competent 
where  a  party  is  endeavoring  to  show  by  rumor  that  he  was 
in  partnership  with  another.  The  court  and  not  the  public 
must  pass  upon  the  circumstances  that  the  parties  had  offices 
together,  and  what  the  public  infer  is  irrelevant  and  incom- 
petent as  proof.  {HaUiday  v.  McDougaU,  20  Wend.  81 ; 
S.  <7.,  22  id.  264 ;  Lindley  on  Partnership  [Ewell],  92,  note  1 ; 
Smith  V.  Griffith,  3  Hill,  333-336.) 

Eabl,  J.  This  action  was  commenced  by  the  plaintiff  to 
establish  that  a  copartnership  existed  between  him  and  his 
father,  Henry  Adams,  from  1841  to  the  decease  of  the  latter 
in  1875,  in  the  practice  of  the  law  in  the  county  of  Mont- 
gomery, and  for  an  accounting  in  reference  to  such  copartner- 
ship. The  trial  judge  found  that  the  plaintiff  and  Henry 
Adams  never  carried  on  any  business  as  copartners,  and  there- 
fore dismissed  the  complaint.  We  think  there  was  ample 
evidence  to  sustain  the  finding.  There  were  no  written  articles 
of  copartnership.  There  was  no  evidence  that,  during  the 
many  years  which  the  copartnership  was  alleged  by  the  plaint- 
iff to  have  continued,  the  firm  name  was  signed  to  any  paper 
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or  document  in  the  extensive  law  business  carried  on,  both  by 
the  plaintiff  and  his  father,  or  that  any  sign  was  placed  upon 
the  office  containing  the  firm  name.  All  suits  and  legal  pro- 
ceedings, instituted  in  the  office  occupied  for  many  years  by 
the  two  parties,  were  commenced  either  in  the  name  of  Henry 
Adams  as  attorney  or  in  that  of  Henry  C.  Adams  as  attorney, 
but  never  in  the  name  of  both  of  them  as  a  firm.  During  a 
portion  of  the  time  there  was  a  firm  of  Adams  &  Lobdell  and 
of  Adams  &  Darrow,  and  for  at  least  one  year  of  the  time  the 
plaintiff  occupied  a  separate  office  from  his  father.  It  also 
appears  that  for  nearly  twenty  years  before  his  death  Henry 
Adams  had  substantially  ceased  to  practice  law ;  that  in  1866 
he  moved  from  this  state  to  New  Jersey ;  that  the  plaintiff 
remained  on  intimate  terms  with  his  father  until  his  death  in 
1875,  and  that  this  action  was  not  commenced  imtil  1884, 
about  nine  years  after  the  death  of  Henry  Adams,  and  nearly 
thirty  years  after  he  had  discontinued  the  practice  of  the  law. 
There  are  other  facts  and  circumstances  legitimately  tending 
to  show  that  he  and  his  father  were  not  copartners.  It  was, 
however,  possible  for  the  trial  judge  to  have  found  upon  the 
evidence  that  a  copartnership  existed  between  them,  but  his 
finding  that  it  did  not  exist  is  based  upon  sufficient  evidence 
and  concludes  us.  The  judgment  must,  therefore,  be  affirmed, 
unless  there  was  some  error  committed  in  the  rulings  upon 
the  trial. 

The  plaintiff  sought  upon  the  trial  to  prove  the  copartner- 
ship between  him  and  his  father  by  reputation.  The  evidence 
was  objected  to  and  excluded.  We  are  not  aware  of  any 
decision,  or  even  any  dictum,  to  the  effect  that,  in  favor  of  a 
person  claiming  to  be  a  member  of  a  copartnership,  general 
reputation  is  competent  for  the  purpose  of  establishing  the 
copartnership.  In  Hobinson  v.  Gre^n  (5  Harr.  115),  it  was 
held  that  to  prove  a  partnership  as  between  partners  the 
evidence  must  be  stronger  than  in  other  cases.  It  was  said, 
in  some  of  the  earlier  cases  in  this  state,  that  general  reputa- 
tion was  competent  in  favor  of  an  outside  party  suing  persons 
alleged  to  be  partners  to  establish  the  copartnership.  (  Whitney 
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V.  Sterling^  14  Johns.  215 ;  Gowan  v.  JacTcwn^  20  id.  176 ; 
JiPPherson  v.  RatlJbone^  11  Wend.  98;  HdUiday  v. 
McD<mgaU,  22  id.  264.)  But  in  Smith  v.  Griffith  (3  Hill,  333), 
the  rule  was  finally  settled  that  even  in  an  action  against 
persons  as  copartners  by  an  outside  party,  evidence  of  general 
reputation  is  not  competent  to  establish  the  existence  of  the 
copartnership.  The  court  there  said  that  "  such  evidence  was 
unsupported  by  any  sound  or  analogous  principles,  the  rule 
itself  of  most  dangerous  tendency  in  practical  operation,  and 
one  which  had  been  rather  acquiesced  in,  as  respected  a  few 
cases,  than  established  by  any  settled  adjudication  of  this  jourt." 
And  since  that  decision  evidence  of  general  reputation  has 
never,  so  far  as  we  can  find,  been  received  in  this  state  to 
establish  a  copartnership.  As  such  evidence  alone  is  not  suffi- 
cient or  competent  to  establish  a  copartnership,  so,  too,  it  is  not 
competent  in  corroboration  of  other  evidence.  If  the  other 
evidence  be  insufiicient  to  establish  the  copartnership,  then  tlie 
party  bound  to  establish  it  must  fail,  and  he  cannot  supply 
the  defect  in  his  proof  by  evidence  of  general  reputation ;  and 
such  is  the  general  rule  in  this  country  and  in  England. 
(1  Lindley  on  Partnership  [2d  Am.  ed.]  84,  note.)  But  when 
there  is  a  general  reputation  that  two  or  more  persons  are 
copartners,  and  they  know  it  and  permit  other  persons  to  act 
upon  it,  and  to  be  induced  thereby  to  give  credit  to  tjie  reputed 
firm,  these  facts  may  be  proved  and  may  be  sufficient  some- 
times to  estop  the  reputed  members  of  the  firm  from  denying 
the  copartnership  in  favor  of  outside  parties. 

Upon  the  trial  of  -the  action  the  plaintiff  was  a  witness  in 
his  own  behalf,  and  certain  questions  put  to  him  were  excluded 
under  section  829  of  the  Code.  He  was  permitted  to  testify 
to  declarations  made  by  his  father  to  other  persons  in  his 
presence,  to  the  effect  that  he  and  his  father  were  copartners. 
He  was  asked  these  questions :  "  Who  received  the  receipts 
of  the  office  ? "  "  Was  money  paid  into  the  office  ? "  And 
he  offered  to  testify  that  he  did  not  receive  money  paid  into 
the  office  for  business  done  in  the  office,  and  that  the  charges 
made  in  a  certain  case  in  which  he  appeared  as  attorney  were 
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paid  to  his  father.  The  evidence  was  objected  to  as  irrelevant, 
immaterial  and  incompetent  under  section  829,  and  the 
objections  were  sustained.  The  evidence  was  claimed  to  be 
competent  upon  the  question  of  the  existence  of  the  copart- 
nership. We  think  that  the  bearing  of  the  evidence  excluded 
upon  that  question  was  so  remote  and  uncertain  that  it  could 
all  have  been  excluded  as  immaterial,  and  that  it  is  impossible 
to  say  that  its  exclusion  prejudiced  the  plaintiff.  The  two 
persons,  father  and  son,  occupied  the  same  office  and  were  to 
some  extent  concerned  in  the  same  business ;  and  whetlier  the 
one  or  the  other  received  the  money  could  have  but  Uttle 
bearing  upon  the  question  whether  they  were  doing  business 
as  copartners.  But  we  think  the  evidence  was  also  properly 
excluded  under  section  829.  The  issue  was  whether  there  was 
a  copartnership,  and  the  evidence  was  offered  to  prove  the  facts 
stated  by  the  living  party  for  the  purpose  of  establishing  the 
copartnership.  If  the  evidence  could  in  any  way  have  been 
material,  it  must  be  because  the  receipt  and  payment  of  the 
money  were  transactions  in  which  both  parties  were  concerned. 
The  money  was  paid  to  and  received  by  one  with  the  consent 
and  acquiescence  of  the  other,  and  this  in  some  sense  involved 
a  personal  transaction. 

The  plaintiff  also  offered  to  prove  by  his  own  evidence  that 
about  the  time  when  he  claims  the  copartnership  was  formed 
his  father  made  an  entry  in  one  of  the  books  of  the  office, 
being  a  docket  or  register,  of  the  firm  name  of  "  H.  &  H.  C. 
Adams.  Sept.  1841."  This  was  objected  to  by  defendants 
as  incompetent  under  section  829  and  excluded,  and  we  think 
properly.  The  offer  was  to  show  that  this  entry  was  made  in 
the  presence  of  the  witness  by  his  father,  for  the  purpose  of 
establishing  the  commencement  or  existence  of  the  copartner- 
ship at  that  time.  The  entry  must  have  been  made  by  the 
father  as  evidence  to  his  son  that  he  then  recognized  the 
copartnership,  or  by  arrangement  between  them  to  furnish 
proof  of  the  existence  of  the  copartnership,  or  as  a  declaration 
that  that  was  a  partnership  book  to  be  kept  and  used  as  such, 
or  for  some  kindred  purpose ;  and  in  any  event  the  plaintiff 
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was  incompetent  to  give  the  evidence.  {Hblcomb  v.  JIol' 
comb,  95  N.  Y.  316 ;  Clift  v.  Moses,  112  K  Y.  420 ;  In  the 
Matter  of  the  Probate  of  the  Will  of  Eyeaman,  decided  in 
this  court  March  12,  1889,  arUep.  62.) 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Geoege  C.  Genet  et  al.,  as  Executors,  etc.,  Trustees,  etc., 
Appellants,  v.  Maby  R.  Hunt  et  al.,  Respondents. 

In  1858,  C,  iu  contemplation  of  marriage,  executed  a  trust  deed  of  all  her 
estate,  real  and  personal,  to  certain  trustees  to  hold  the  same  during 
coverture  or  until  her  death,  if  she  should  "  not  survive  her  said  cover- 
ture," and  apply  the  profits  and  Income  "  as  received,  and  not  by  antici- 
pation/' to  her  sole  and  separate  use.  In  case  of  her  death  during 
coverture  the  deed  provided  that  the  trustees  should  convey  and  deliver 
all  the  trust  estate  remaining  to  such  devisees  and  in  such  shares  as  she 
should  by  will  direct,  and  in  default  of  any  such  direction  unto  such 
person  or  persons  "  being  her  heir  or  heirs-at-law  as  would  be  entitled 
to  take  the  same  by  descent  from  her  in  case  the  same  was  land  belong- 
ing to  her,  situate  in  the  state  of  New  York."  The  contemplated  marriage 
took  place,  and  C.  died  during  coverture,  leaving  two  children,  the  issue 
of  the  marriage,  surviving  her,  also  leaving  a  will,  by  which  she  gave  all 
of  her  estate  to  the  executors  in  trust,  to  apply  the  rents  and  profits  to 
the  maintenance  of,  or  pay  the  same  over  to,  her  children  in  equal  parts 
during  their  lives,  with  remainder,  on  the  death  of  either,  of  his  share, 
to  his  heirs  and  next  of  kin.  In  case  of  the  death  of  either  child  during 
minority  and  without  issue,  the  whole  estate  to  be  held  in  trust  for  the 
survivor  during  life,  with  remainder  to  his  heirs  and  next  of  kin.  In 
case  of  the  death  of  both  children  during  minority  and  without  issue, 
the  whole  estate  was  given  absolutely  to  designated  beneficiaries.    In  an 

«  action  for  the  construction  of  the  will,  lUld,  that  the  trust  deed  created  a 
valid  trust  (1 R  S.  728,  §  55,  sub.  8),  which  neither  the  settlor  alone,  nor  in 
conjunction  with  the  trustees,  could  abrogate;  that  the  power  of  dispo- 

,  sition  reserved  in  the  deed  was  not  an  absolute  power  equivalent  to  abso- 
lute ownership  (1  R.  S.  783,  §  85);  that  the  will,  therefore,  was  not  an 
exercise  by  the  testatrix  of  the  **ju%  dispanendi"  incident  of  ownership, 

^  but  simply  the  execution  of  a  power  of  appointment,  and  therefore  the 
question  as  to  the  validity  of  the  trusts  in  the  will  was  to  be  considered 
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in  view  of  the  trust  deed  and  the  statute  of  powers  (1  R.  S.  732,  §  78  et 
«0g.)>  ^^^  ^6  period  during  which  the  right  of  alienation  might  be  sus- 
pended was  to  be  computed  "  from  the  time  of  the  creation  of  the  power  " 
(§  128),  and  so  considered  the  trusts  created  by  the  will  were  in  contra- 
vention of  the  statute  against  perpetuities  as  they  were  limited  upon  and 
made  possible  a  suspension  of  the  power  of  alienation  of  the  real  estate 
and  the  absolute  ownership  of  the  personal  property  for  three  lives,  two 
of  them  not  in  being  at  the  time  of  the  creation  of  the  power. 
Also,  7idd,  that  the  difllculty  was  not  removed  by  the  provision  of  the 
Married  Woman's  Act  (§  2,  chap.  875,  Laws  of  1849),  providing  that  a 
trustee  holding  any  property  for  a  married  woman  may  convey  the  same 
to  her,  on  her  written  request,  accompanied  by  a  certificate  of  a  justice 
of  the  Supreme  Court  that  he  has  examined  the  property  and  made  due 
inquiry  as  to  the  capacity  of  the  married  women  to  manage  and  conduct 
the  same;  that,  assuming  the  trust  in  question  was  within  that  act,  the 
disability  Imposed  upon  the  trustee  of  an  express  trust  by  the  general 
statute  was  not  removed  until  the  prescribed  certificate  was  obtained; 
but  heid,  that  the  act  did  not  apply;  that  it  was  applicable  only  to  nominal 
trusts,  the  sole  object  of  which  was  to  secure  a  married  woman  in  the 
enjoyment  of  her  separate  estate. 

(Argued  January  28,  1889;  decided  April  Id,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  22, 1887,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs,  as  executors  of  the 
will  of  Caroline  M.  Eiggs,  deceased,  to  obtain  a  judicial  con- 
struction of  said  will. 

In  1853,  Mrs.  Riggs,  then  Miss  Field,  in  anticipation  of 

marriage  with  George  F.  Riggs,  executed  a  trust  deed,  by 

which  she  conveyed  all  of  her  estate,  real  and  personal,  to 

trustees. 

^  The  terms  of  the  trust,  as  stated  in  said  deed,  are  as  follows : 

^^In  trvst^  nevertlieless,  that  the  said  parties  of  the  second 
part,  the  survivors  or  survivor  of  them,  his  heirs,  executors, 
administrators  or  assigns,  shall  and  do  receive  the  rents,  issues, 
profits  and  income  thereof,  for  these  presents,  if  the  said  party 
of  the  first  shall  so  long  live,  and  in  case  she,  the  said  party  of 
the  first  part,  shall  marry  within  the  said  term  of  one  year,  then 
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for  and  during  the  continuance  of  the  coverture  created  by  such 
marriage,  and  that  the  said  parties  of  the  second  part,  the  sur- 
vivors or  survivor  of  them,  his  heirs,  executors  or  adminis- 
trators, during  such  term  of  one  year,  or  during  such  coverture 
as  the  case  may  be,  shall  and  do  apply  the  said  rents,  issues, 
profits  and  income  as  received,  and  not  by  anticipation,  to  the 
sole  and  separate  use  of  her,  the  said  party  of  the  first  part,  for 
and  during  the  said  term  of  one  year  or  such  coverture  as  afore- 
said, in  like  manner  as  if  she,  the  said  party  of  the  first  part, 
were  a,  feme  sole^  and  in  such  manner  as  to  be  free  from  the 
control,  disposition,  debts  or  incumbrances  of  any  husband 
she  may  marry  within  the  said  term  of  one  year,  and  in  case  the 
said  party  of  the  first  part  shall  be  discovert  at  the  end  of  the 
said  term  of  one  year,  or  such  marriage  shall  take  place  within 
that  term,  and  she,  the  said  party  of  the  first  part,  shall  survive 
her  said  respected  coverture  thereby  created,  then  either  of  such 
events,  upon  this  further  trust  that  they,  the  said  parties  of  the 
second  part,  the  survivors  or  survivor  of  them  and  his  heirs, 
executors  or  administrators,  shall  and  do  forthwith,  upon  the 
expiration  of  the  said  term  of  one  year  or  of  such  coverture,  as  the 
case  may  be,  grant,  convey,  assure  and  deliver  over  absolutely  to 
the  said  party  of  the  first  part,  all  and  whatsoever  may  remain 
of  the  said  hereby  granted  premises,  and  in  case  such  marriage 
shall  take  place  within  the  said  term  of  one  year,  and  the  said 
party  of  the  first  part  shall  not  survive  her  said  coverture 
thereby  created,  then  upon  this  further  trust,  that  they,  the 
said  parties  of  the  second  part,  the  survivors  or  survivor  of 
them,  his  heirs,  executors  or  administrators,  do  grant,  bargain 
assure  and  deliver  all  and  whatsoever  may  remain  of  the  hereby 
granted  premises  upon  such  devisee  or  devisees  in  such  share 
or  proportion  as  she,  the  said  party  of  the  first  part,  by  her 
last  will  and  testament,  may  direct,  which  will  and  testament 
she,  the  said  party  of  the  first  part,  is  empowered,  authorised 
and  enabled  to  make,  and  by  force  of  these  presents,  without 
any  other  or  further  reservation  of  power  in  that  behalf,  the 
same  to  alter,  revoke  and  make  anew  with  the  same  or  differ 
ent  provisions  from  time  to  time  and  at  all  times  during  her 
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said  coverture,  notwithstanding  her  said  coverture,  at  her  free 
will  and  pleasure,  in  like  manner  as  if  she  was  a  feme  eoUy 
provided,  nevertheless,  that  every  such  alteration  or  revocation 
be  made  in  writing  subscribed  bj  the  said  party  of  the  first 
part,  and  attested  by  two  subscribing  witnesses.  And  provided^ 
further,  that  she,  the  said  party  of  the  first  part,  shall  not,  how- 
ever, exercise  at  any  time  during  such  coverture  any  power  of 
anticipation  in  respect  to  the  said  hereby  granted  premises  or 
any  part  thereof,  than  is  by  these  presents  expressly  reserved 
or  granted  unto  her,  the  said  party  of  the  first  part,  and  in 
default  of  any  such  direction  or  in  respect  to  any  of  the  said 
hereby  granted  premises,  as  to  which  there  shall  not  be  any 
such  direction  duly  and  effectually  made,  upon  this  further 
trust  that  upon  the  death  of  the  said  party  of  the  first  part  dis- 
covert, as  aforesaid  within  the  said  term  of  one  year  or  after- 
wards during  her  said  coverture,  they,  the  said  parties  of  the 
second  part,  the  survivors  or  survivor  of  them,  his  heirs,  execu- 
tors or  administrators,  shall  and  do  grant,  convey,  assure  and 
deliver  all  and  whatever  may  remain  of  the  hereby  granted 
premises,  after  satisfying  any  such  direction  that  may  be  so 
made  as  aforesaid,  of  a  part  only  of  the  said  hereby  granted 
premises,  unto  such  person  or  persons  living  at  the  death  of 
the  said  party  of  the  first  part,  and  being  her  heir  or  heirs-at- 
law,  as  would  be  entitled  to  take  the  same  by  descent  from  her, 
in  case  the  same  was  land  belonging  to  her,  situate  in  the 
State  of  New  York,  and  if  more  than  one  person,  then  in  the 
proportion  in  that  behalf  prescribed  by  the  laws  of  the  said 
state." 

The  contemplated  marriage  took  place.  Mrs.  Riggs  died  in 
coverture  in  1884,  leaving  two  children  surviving,  and  leaving 
a  will  executed  in  June,  1867,  the  terms  of  which,  so  far  as 
material,  are  as  follows": 

^^  After  the  payment  of  all  my  just  debts  and  funeral  and 
testamentary  charges,  I  direct  my  said  estate  to  be  set  apart 
into  two  equal  shares  or  portions  for  the  benefit  of  my  two 
children,  George  Field,  and  Mary  Sebecoa;,  respectively. 
SioKELB— Vol.  LXVIII.    21 
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"  I  direct  my  executors  and  trustees  hereinafter  named,  after 
the  payment  of  said  debts  and  expenses,  to  take  the  charge 
of  all  my  property  and  estate  above-mentioned,  and  to  rent, 
manage  and  control  the  same,  or  to  convert  the  same  or 
such  parts  of  the  same  as  they  shall  think  the  true  interests 
of  the  beneficiaries  of  my  estate  require,  into  bonds  and 
mortgages  or  state  or  national  securities,  or  in  any  or  either 
of  them,  and  the  net  income,  rents  and  profits  thereof,  or 
as  much  as  may  be  necessary  therefor,  I  direct  to  be  applied 
in  equal  parts  to  the  support,  maintenance  and  education  of 
my  two  children,  George  Field  and  Mary  Rebecca,  until  they 
shall  respectively  attain  twenty-one  years  of  age,  and  upon 
their  respectively  attaining  twenty-one  years  of  age,  then  to 
pay  over  to  each  child,  after  so  attaining  that  age,  the  net 
income,  rents  and  profits  of  one-half  of  said  estate  for  his  and 
her  sole  use  and  benefit  during  their  respective  lives,  and  after 
their  deaths  respectively,  the  respective  shares  of  said  estate 
set  apart  for  them  as  above  directed  shall  go  to  and  belong  to 
their  heirs^t-Iaw  and  next  of  kin,  respectively,  in  the  same 
manner  as  though  they  were  respectively  absolute  owners  of 
the  same. 

"  In  case  of  the  death  of  either  of  my  children  before  attain- 
ing lawful  age  and  without  issue,  I  direct  the  share  set  apart 
for  the  benefit  of  the  one  so  dying  to  be  applied  to  the  use  and 
benefit  of  the  survivor  in  the  same  manner  as  is  before  pro- 
vided in  respect  to  their  own  share,  but  if  the  one  so  dying 
shall  leave  issue,  then  such  issue  shall  be. entitled  to  the  same. 

"  In  case  of  the  death  of  both  my  children  before  attaining 
lawful  age  and  without  issue,  then  upon  the  death  of  the 
longest  liver,  I  direct  said  property  to  be  disposed  of  as 
follows : 

^^  Out  of  the  same,  I  direct  that  my  brothers,  M.  Augustus 
and  William,  or  in  case  of  the  death  of  them  or  either  of 
them,  their  respective  issue  shall  be  paid  one  thousand  dollars 
each,  that  ia  to  say,  one  thousand  dollars  to  M.  Augustus,  or 
in  case  of  his  death,,  that  sum  to  his  issue,  in  equal  shares,  and 
jone  thousand  dollars  to  William  in  the  same  way.    And  the 
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balance  I  direct  to  be  divided  into  equal  shares  amongst 
my  several  brothers  and  sisters,  including  M.  Augustus  and 
William,  and  in  case  of  the  death  of  any  of  them  leaving 
issue,  then  such  issue  shall  take  the  part  the  parent  would 
have  taken,  if  living. 

"  Should  my  executors  and  trustees,  in  the  exercise  of  their 
best  judgment,  deem  it  prudent  and  for  the  true  interest  of 
my  children,  after  they  respectively  attain  lawful  age,  to  make 
over  to  them,  or  either  of  them,  any  part  of  the  principal  of 
the  estate  before  referred  to,  I  authorize  them  to  do  so  to  the 
extent  of  the  one-half  part  (or  less)  of  the  share  set  apart  for 
their  benefit,  respectively,  that  is  to  say,  to  the  extent  of 
one-quarter  of  the  whole  estate,  if  both  be  Kving,  or  one-half 
in  case  one  be  dead,  and  if  the  conduct  or  situation  of  either 
of  my  said  children,  after  he  or  she  shall  have  attained 
thirty  years  of  age,  shall  warrant  it,  and  my  executors  and 
trustees  shall,  in  the  exercise  of  a  sound  judgment,  deem  it 
for  their  true  interest,  then  I  authorize  them  to  make  over  to 
them  or  either  of  them,  the  balance  or  any  portion  of  said 
I  set  apart  for  their  benefit  as  above." 


George  O.  Genet  for  appellants.  The  trustees  in  the  first 
deed  of  trust  did  not  take  the  whole  fee.  Their  estate  was 
limited  to  collecting  the  rents,  and,  therefore,  to  so  much  of 
the  fee  of  the  estate  as  was  necessary  to  enable  them  to  per- 
form this  duty.  The  remainder  and  the  reversion  or  fee 
remained  in  Mrs.  Biggs.  (  WJUte  v.  JBoward^  46  N.  Y.  344 ; 
Douglas  v.  Orager,  80  id.  18  ;  GUberi  v.  Deehon^  107  id.  324 ; 
2  Wash,  on  Real  Property,  388,  389 ;  CurUe  v.  Leamtt^  15 
N.  T.  129;  1  R  S.  729,  §  60;  Orook  v.  C(m7Uy  of  Kings, 
97  K  Y.  446,  451,  453;  Embury  v.  Sheldon,'&^  id.  227; 
Stevenson  v.  Lesley^  70  id.  512 ;  OuUing  v.  Cutting,  86  id. 
585 ;  Gook  v.  JPlatt,  98  id.  36 ;  Welch  v.  JBemheimer,  105  id. 
470;  Chamberlain  v.  Taylor,  id.  102.)  Where  a  person 
has  a  right  to  make  a  trust,  he  has  a  right  to  regulate  its 
nature  and  extent,  even  to  the  reservation  of  a  power  of 
revocation.    {GUm/m  v.  MoArdle,  99  N.  Y.  467 ;  Bdmont 
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V.  O'Brien,  12  id.  404;  Story's  Eq.  §§  972,  1086,  J  IJ  96.) 
The  whole  legal  estate  was  not  vested  in  the  trustees,  so  as  to 
defeat  Mrs.  Biggs'  right  to  make  this  will  and  create  these 
trusts.  (Story's  Eq.  §  1380  ;  Zang  v.  liopke,  5  Sand.  363  ; 
Wadhams  v.  ITaTne  Miaaiona/ry  Society,  2  Kern.  415,  419 ; 
Strong  v.  Skinner,  4  Barb.  546;  Com  Ee.  Ins.  Co.  v. 
Bahcock,  42  N.  Y.  638 ;  Johnston  v.  Spicer,  107  id.  195.)  By 
the  death  of  the  testatrix  the  trust  ceased,  if  any  ever  existed, 
and  those  to  whom -she  devised  her  property  took  it  subject 
only  to  the  new  trusts  imposed  upon  it  by  her  will.  {ClcMrk 
V.  Jaquea,  1  Beav.  36 ;  Harvey  v.  Harvey,  1  P.  Wms.  125  ; 
Ghuby  V.  Cox,  1  Ves.  718 ;  Essex  v.  Atkins,  14  id.  527,  542 ; 
White  V.  Howard,  46  N.  Y.  144 ;  Crooke  v.  County  of  Rings. 
97  id.  451,  452 ;  Bailey  v.  Bailey,  97  id.  460.)  The  illegality 
of  a  part  of  a  will  does  not  invalidate  any  other  part  that  can 
stand  alone.    {Manice  v.  Manice,  43  N.  Y.  785.) 

Ernest  H  Crosby  for  guardian  ad  litem  of  Alice  Hunt, 
infant  defendant.  The  trust  estate  terminated  at  the  moment 
of  Mrs.  Biggs'  death.  The  trustees  could  collect  rents  no 
longer.  The  requirement  of  a  conveyance  by  the  trustees  is 
immaterial.  {In  re  Livingston,  34  N".  Y.  555,  567 ;  2  B.  S. 
§  67,  art.  2,  tit.  2,  chap.  1.)  The  trusts  contained  in  Mrs.  Biggs' 
will  are  to  be  construed  as  dating  from  the  time  of  her  death. 
(2  B.  S.  tit.  2,  art.  2,  chap.  1,  §§  61,  62.) 

Eranklin  B.  Lord  for  respondents.  The  heirs  would  take 
as  purchasers  and  not  by  descent  from  Mrs.  Biggs,  and  the 
limitation  in  the  deed  created  a  remainder  and  did  not  reserve 
a  reversion.  {Bryam,  v.  Kniokerhookery  1  Barb.  Oh.  409; 
5  Bacon's  Abr.  730 ;  Reading  v.  Boylston,  2  Ld.  Bay.  826 ; 
Gray  on  Perpetuities,  §  112 ;  J^oyes  v.  Blakeman,  2  Selden, 
567 ;  Tale  v.  Dederer,  18  N.  Y.  267 ;  Beviser's  note  to  §  55, 
tit.  2,  chap.  1,  pt.  2  B.  S. ;  Sugden  on  Powers  [8th  Eng.  ed.] 
214 ;  B.  S.  [7th  ed.]  2191,  art.  3,  §  105 ;  Id.  2189,  art.  8,  §  86 ; 
Id.  2176,  art.  1,  §  14 ;  Id.  2193,  art.  3,  §  120.)  No  one  can  give 
another  power  to  do  a  thing  which  he  cannot  do  himself,  and 
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a  power  of  appointment  created  by  a  deed  must  be  limited  to 
the  creation  of  snch  estates  as  the  donor  of  the  power  coitld 
lawfully  have  created  by  the  deed.  {Salmon  v.  Stuyvesant, 
16  Wend.  324 ;  Rdbmson  v.  HardcaaOe,  2  T.  R  251 ;  4  Kent's 
Com.  337 ;  Thomson  v.  Lwingston^  4  Sand.  539 ;  Morgan  v. 
Oronowj  L.  E.,  16  Eq.  1 ;  PtnodVs  Trusts^  37  L.  J.  Ch.  188.) 
If  an  absolute  power  to  appoint  by  deed  or  will  is  given,  the 
donee  of  th^  power  is  practically  the  owner  and  can,  by  an 
exercise  of  the  power,  vest  the  fee  in  himself,  but  if  the  power 
is  to  be  exercised  only  by  will,  this  isnotthecsfie.  The  donee 
of  the  power  cannot  then,  during  his  life,  dispose  of  the  prop- 
erty irrevocably.  (Gray  on  Perpetuities,  526,  §  534 ;  Marsden 
on  Perpetuities,  250.)  A  power  of  this  character  does  not 
avoid  the  suspension  of  the  absolute  power  of  alienation. 
(Gray  on  Perpetuities,  335,  §  527.)  The  property  conveyed 
by  the  marriage  settlement  most  be  held  to  be  vested  in 
Mrs.  Riggs'  children  by  virtue  of  the  limitation  in  default  of 
appointment  (Gray  on  Perpetuities,  337,  §  534.)  Such  a  deed 
while,  perhaps,  vesting  the  legal  title  in  the  trustee,  would 
leave  the  equitable  title  in  the  married  woman,  and  she  would 
be  able  to  dispose  of  the  property  without  the  concurrence  of 
the  trustee,  unless  expressly  restrained  by  the  terms  of  the 
deed.     (Jacques  v.  Methodist  Churchy  17  Johns.  548.) 

Andrews,  J.  The  question  presented  on  this  record  is 
whether  the  trusts  created  by  the  will  of  Caroline  M.  Kiggs, 
dated  June  27,  1867,  are  valid  within  the  law  of  perpetuities, 
or  are  void  for  remoteness.  There  can  be  no  doubt  that  if  the 
testatrix,  at  her  death,  was  the  absolute  owner  of  the  estate 
embraced  in  the  trusts,  they  were  valid  both  in  respect  of 
their  purposes  and  duration.  In  general  character  they  are 
trusts  to  apply  the  rents,  profits  and  income  of  the  trust  estate 
for  the  support  and  maintenance  of  two  children  of  the 
testatrix  during  their  lives,  respectively,  with  remainder  on  the 
death  of  either,  of  the  share  of  the  one  so  dying,  to  his  heirs 
and  next  of  kin,  except  that  in  ease  of  the  death  of  either 
child  during  minority  and  without  issue,  the  whole  estate  is  to 
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be  held  in  trust  for  the  survivor  during  life,  with  remainder 
to  his  heirs  and  next  of  kin ;  and  in  case  of  the  death  of  both 
children  during  minority  and  without  issue,  then,  on  the  death 
of  the  longest  liver,  the  whole  estate  is  given  absolutely  to 
designated  beneficiaries.  Under  the  will  the  estate  was  to  vest 
in  absolute  ownership,  at  the  furthest,  within  the  compass  of 
the  lives  of  the  two  children.  The  share  of  each  child,  pro- 
vided he  attained  majority,  would  be  Uberated  from  the  trust 
on  his  death,  and  the  suspension  of  that  sliare  would,  in  that 
event,  be  but  for  one  life  only.  But  if  either  child  should 
die  during  minority  without  issue,  there  would  be  a  further 
suspension  of  the  absolute  ownership  of  his^  share  during  the 
life  of  the  survivor.  As  to  each  share,  therefore,  there  might 
be  a  suspension  for  two  lives,  but  this  would  be  within  the 
limit  allowed  by  law.  The  statutory  limit  of  suspension  of 
the  power  of  alienation  of  real  estate  is  two  lives  in  being  at 
the  creation  of  the  estate  and  a  minority  (1  R  S.  723,  §  15), 
and  substantially  the  same  rule  applies  to  limitations  of  per- 
sonal property.  By  another  section  of  the  statute  (§  41)  it  is 
declared  that,  ^'  the  delivery  of  the  grant  where  an  expectant 
estate  is  created  by  grant,  and  where  it  is  created  by  devise, 
the  death  of  the  testator  shall  be  deemed  the  time  of  the 
creation  of  the  estate."  There  would  be  no  difficulty  in  sus- 
taining the  limitation  in  the  will,  if  the  period  of  suspension 
is  reckoned  from  the  death  of  the  testatrix. 

It  is  claimed,  however,  in  behalf  of  the  respondents,  that 
the  will  of  Mrs.  Eiggs  was  merely  an  execution  of  a  power 
of  appointment  reserved  in  the  trust  deed  of  January  6, 
1858,  made  between  the  testatrix  (then  Caroline  M.  Field), 
of  the  first  part,  and  George  S.  Eiggs  and  others,  of  the  second 
part,  and  not  an  exercise  by  her,  as  owner  of  the  property,  of 
the  jtcs  disponendi  incident  to  ownership,  and  that  the  trusts 
created  by  the  will  were  void  under  the  statute  of  powers 
(1  E.  S.  732),  for  the  reason  that  they  were  limited  upon  the 
lives  of  persons  not  in  being  at  the  creation  of  the  power,  viz., 
upon  the  lives  of  the  two  children  of  the  testatrix,  who,  though 
living  when  the  will  was  made,  were  not  born  until  long  after 
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the  trust  deed  creating  the  power  had  been  executed.  By  sec- 
tion 128  of  that  statute  it  is  declared  that  "the  period  during 
which  the  absolute  right  of  alienation  may  be  suspended  by  an 
instrument  in  execution  of  a  power  shall  be  computed  not 
from  the  date  of  the  instrument,  but  from  the  time  of  the 
creation  of  the  power."  Section  129  declares tliat  "no  estate 
or  interest  can  be  given  or  limited  to  any  person  by  an  instru- 
ment in  execution  of  a  power,  which  such  person  could  not  be 
capable  of  taking  under  the  instrument  by  which  the  power 
was  granted."  And  by  section  105  it  is  declared,  in  substance^ 
that  a  power  reserved  is  subject  to  the  provisions  of  the  article 
in  the  same  manner  as  a  power  granted. 

The  trust  deed  was  made  in  contemplation  of  the  mar- 
riage of  the  settlor,  Caroline  M.  Field,  with  George  S.  • 
Riggs.  Its  leading  purposes  were  to  secure  to  the  settlor  the 
income  of  her  property  for  her  own  benefit  during  the  mar- 
riage, free  from  the  control,  disposition,  debts  or  incum- 
brances of  her  husband,  and  to  secure  the  principal  to  her  if 
she  survived  her  husband,  or  in  case  she  should  die  during 
coverture,  to  her  appointees  by  will,  or  if  she  should  make  no 
appointment,  to  such  persons  as  at  her  death  would  be  her 
heirs  under  the  laws  of  New  York,  as  if  all  the  property  was 
real  estate.  To  secure  these  objects  the  settlor  conveyed  by 
the  trust  deed  to  the  trustees,  all  her  real  and  personal  estate 
in  trust,  to  receive  and  apply  the  rents,  issues,  profits  and 
income  to  her  use  as  received,  without  power  of  anticipation 
during  her  coverture,  and  in  case  she  survived  her  coverture, 
to  reconvey  the  property  to  her ;  but  in  case  she  should  die 
during  coverture,  then  the  trustees  are  .directed  to  "  grant, 
assure  and  deliver  all  and  whatever  may  remain  of  the  hereby 
granted  premises  unto  such  devisee  or  devisees,  in  such  share 
or  proportion  as  she,  the  said  party  of  the  first  part,  by  her 
last  will  and  testament,  may  direct,  which  will  and  testa- 
ment," the  instrument  declares,  "  she,  the  said  party  of  the 
first  part,  is  empowered,  authorized  and  enabled  to  make,  and 
by  force  of  these  presents,  without  any  other  or  further 
reservation  of  power  in  that  behalf,"  etc.     Then  follows  an 
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alternative  provision  that  in  default  of  appointment,  the  prop- 
erty shall  '^  go  unto  such  person  or  persons  living  at  the  death 
of  the  said  party  of  the  first  part,  and  being  her  heir  or 
heirs-at-Iaw,  as  would  be  entitled  to  take  the  same  by  descent 
from  her  in  case  the  same  was  land  belonging  to  her  situate 
in  the  state  of  New  York,  and  if  more  than  one  person,  then 
in  the  proportion  in  that  behalf  prescribed  by  the  laws  of 
said  state. 

The  trust  deed  created  a  valid  trust  for  the  joint  lives  of 
Mrs,  Eiggs  and  her  husband,  or  during  coverture,  if  she  should 
become  discovert  by  the  death  of  her  husband  before  her 
death.  It  was  one  of  the  express  trusts  authorized  by  statute 
to  receive  the  rents  and  profits  of  lands  and  apply  them  to  the 
use  of  any  person  during  the  life  of  such  person,  or  for  a 
shorter  period  (1  E.  S.  728,  §  55,  subd.  8),  and  suspended  the 
power  of  alienation  of  the  real  estate  and  the  absolute  owners 
ship  of  the  personal  property  embraced  in  the  trust,  during  the 
trust  term,  and  although  the  trust  might  have  terminated 
before  the  expiration  of  Mrs.  Eiggs'  life  by  the  death  of  her 
husband  in  her  lifetime,  the  suspension  was,  in  legal  effect,  a 
suspension  during  a  life.  Neither  she  alone,  or  in  conjunction 
with  the  trustees,  could  abrogate  tlie  trust.  The  statute  makes 
every  conveyance  or  other  act  of  the  trustees  of  an  express 
trust  in  lands,  in  contravention  of  the  trust,  absolutely  void, 
and,  by  analogy,  the  same  rule  governs  trusts  of  personal  prop- 
erty. (1 E.  S.  730,  §  65 ;  GrqfY.£onneU,SlN.Y.9;  Camp- 
bell V.  Foster^  35  id.  361.)  The  will  further  provides,  in  a 
contingency,  for  the  suspension  of  the  power  of  alienation  and 
the  absolute  ownership  of  at  least  one-half  of  the  same  prop- 
erty during  the  lives  of  the  two  children  of  the  testatrix,  making 
possible  a  suspension  for  three  lives,  if  the  trust  created  by  the 
trust  deed  and  the  trusts  created  by  the  will  are  to  be  read  as  if 
incorporated  in  a  single  instrument,  viz.,  the  trust  deed  of  1853. 

If  Mrs.  Eiggs  remained  the  absolute  owner  of  the  property 
after  the  execution  of  the  trust  deed,  subject  only  to  the  estate 
of  the  trustees  for  her  life,  the  trusts  in  the  will  would  be  valid. 
The  reversion  in  the  case  supposed  would  be  property  which 
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she  could  grant  or  devise,  and  limit  future  estates  thereon  in 
her  discretion,  subject  only  to  the  restriction  that  they  must  vest 
in  absolute  ownership  within  two  lives  in  being  at  their  crea- 
tion. But  Mrs.  Eiggs  was  not  the  absolute  owner  of  an  estate  • 
in  reversion,  after  the  execution  of  the  trust  deed.  In  form 
the  whole  estate  was  conveyed  to  the  trustees.  Their  title, 
however,  was,  in  legal  effect,  limited  in  point  of  duration  to 
the  trust  term.  {Stevenson  v.  Lesley^  70  N.  T.  612  ;  Crooke 
V.  Co.  of  Kinga^  97  id.  451.)  But  the  trust  deed  itself  con- 
tains a  limitation  of  the  estate  to  other  persons  than  Mrs.  Eiggs 
in  the  event  of  her  death  before  her  husband,  and  without 
having  made  an  appointment  by  will,  viz.,  to  such  persons  liv- 
ing at  her  death  as  would  take  the  property  as  her  heirs  under 
the  laws  of  the  state  of  New  York  by  descent,  as  if  it  was 
wholly  real  estate. 

The  property  transferred  by  the  trust  deed  was  mainly  per- 
Bonal,  but  at  the  time  of  Mrs.  Eiggs'  death  was  mainly  real, 
the  trustees  having,  under  the  authority  of  the  deed,  invested 
the  fund  to  a  large  extent  in  real  estate  situate  in  New  York 
and  Maryland.  The  remaindermen,  in  case  the  event  happened 
upon  which  the  remainder  was  limited,  would  take  as  pur- 
chasers. It  was  limited  to  pereons  who  would  not  be  entitled, . 
as  of  course,  to  the  personal  estate,  and  who  might  not  be 
entitled  to  the  real  estate  outside  of  New  York,  and  whose 
title  would  not  be  subject  to  the  tenancy  by  the  curtesy  of  the 
.husband,  as  it  would  have  been  if  the  deed  had  not  been  made. 
(See  Reading  \,  Rawateme^  2  Ld.  Eayraond,  82^.)  It  is  true  ^  I 
that  the  remainder  might  be  defeated  by  either  of  two  events ;  / 
the  death  of  Mrs.  Eiggs  before  the  death  of  her  husband,  or  # 
by  her  will  made  in  execution  of  the  power  of  appointment 
and  taking  effect  during  his  Ufe,  and  it  was  in  fact  defeated  in 
the  latter  way.  But  Mrs.  Eiggs  could  not  during  the  life  of 
her  husband  affect  the  limitation  in  remainder,  except  in  the 
particular  way  pointed  out,  that  is  by  an  appointment  by  wiU. 
She  could  not  defeat  it  by  a  conveyance  inter  vivos.  The 
-quality  of  absolute  property,  which  enables  an  owner  to  dis- 
SiOKBLS  —Vol.  LXVIII.     22 
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pose  of  it  in  any  of  the  forms  known  to  the  law,  did  not  attach, 
to  the  interest  remaining  in  Mrs.  Kiggs  after  the  execution  of 
the  trust  deed.  Wliat  she  did  have  was  a  reversion  depending^ 
on  the  event  of  her  outliving  her  husband,  which  has  been 
defeated  by  her  death,  and  in  addition  a  right  to  appoint  by 
will  only  in  case  of  her  death  during  coverture.  It  is  a 
doctrine  of  the  common  law  that  an  unrestricted  power  to 
appoint  a  fee  in  lands  by  deed  or  will  is  equivalent  to  owner- 
ship, because  the  donee  of  the  power  may  at  any  time,  by 
exercising  the  power,  acquire  an  absolute  estate,  and  for  thi& 
reason  the  question  of  perpetuity  arising  upon  limitations  made 
by  the  donee  of  such  a  power  is  determined  with  reference  to  the 
date  of  the  execution  of  the  power  and  not  of  the  instrument 
creating  it.  (Sugden  on  Powers,  vol.  1,  page  469  et  seq.)  But 
the  general  rule  is  expressed  by  Chancellor  Kent  in  his  Com- 
mentaries (Vol.  4,  page  337) :  "  An  estate  created  by  the  exe- 
cution of  a  power  takes  effect  in  the  same  manner  as  if  it  had 
been  created  by  the  deed  which  raised  the  power."  The 
power  of  disposition  reserved  by  Mrs.  Eiggs  in  the  trust  deed 
was  not  an  absolute  power  equivalent  to  absolute  ownership. 
It  was  restricted  to  a  disposition  by  will.  The  statute  of 
powers  (§  85)  defines  an  absolute  power  to  be  one  by  which 
the  grantee  is  enabled  in  his  lifetime  to  dispose  of  the  entire 
fee  for  his  own  benefit.  The  power  in  this  case,  under  the 
definition  in  our  statute,  was  general,  but  not  absolute.  {Ckct- 
tmg  V.  Cuti/ing,  86  N.  Y.  635.) 

We  think  the  validity  of  the  suspension  in  the  will  of 
Mrs.  Riggs  is  to  be  determined  by  the  test  whether  it  would 
be  valid  if  it  had  been  part  of  the  limitation  in  the  trust  deed 
and  had  been  inserted  therein  at  the  time  the  deed  was  executed. 
This  seems  to  be  the  rule  of  our  statute  and  it  is  the  rule  of 
the  common  law  in  respect  to  appointments  under  special 
powers,  but  not  as  to  appointments  under  general  or  absolute 
powers.  Mr.  Jarman,  in  referring  to  this  subject,  says  that 
the  reason  that  this  test  is  not  applicable  to  appointments 
under  general  powers  is  that  such  powers  are,  in, point  of 
alienation  equivalent  to  actual  ownership,  but  he  adds :  "  This 
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reason  fails  when  the  power,  though  general  in  its  objects,  is^ 
to  be  exercised  by  will  only.  In  such  a  case  the  power  of 
disposition  is  suspended  during  the  life  of  the  donee,  and 
appointments  made  by  virtue  of  it  are,  therefore,  to  be  tested 
in  the  same  way  as  appointments  under  a  special  power." 
(1  Jar.  [5th  ed.]  291.)  The  case  of  JSe  PoweWs  Trusts  {39 
L.  J.  Ch.  188),  decided  by  James,  V.  C,  cited  by  Mr.  Jarman, 
fully  sustains  the  text.  The  case  of  House  v.  Jackson  (L.  R. 
29,  Ch.  Div.  621)  seems  to  be  adverse,  but  it  proceeded,  I 
think,  on  a  failure  to  discriminate  between  a  general  and 
impestricted  power  and  one  to  be  exercised  by  will  only,  and 
this  is  the  view  taken  by  Mr.  Gray  in  his  work  on  Perpetuities 
(§  526) ;  see,  also,  Marsden  on  Perpetuities  (p.  250).  Con- 
Btruing  the  trusts  in  the  will  of  Mrs.  Kiggs  as  if  created  at  the 
date  of  the  trust  deed  of  1853,  they  are  invalid  as  they  provide 
for  a  possible  suspension  of  the  power  of  alienation  of  real 
estate  and  the  absolute  ownership  of  personal  property  for  tliree 
lives,  and  for  the  additional  reasons  that  the  two  children,  upon 
whose  lives  the  trusts  in  the  will  are  limited,  were  not  in  being 
when  the  trust  deed  was  executed,  and  could  not  have  taken 
such  an  estate  as  was  limited  under  the  will,  if  it  had  been 
limited  in  the  same  manner  in  the  deed  of  1853. 

The  argument  is  urged  that,  conceding  that  the  absolute 
power  of  alienation  of  the  trust  estate  was  suspended  during 
the  coverture  of  Mrs.  Riggs  under  the  general  rule,  by  reason 
of  the  disability  imposed  by  the  statute  upon  the  trustees  to 
do  »ny  act  or  make  any  conveyance  in  contravention  of  the 
trust,  this  disability  was  removed  as  to  property  held  in  trust 
for  married  women,  by  the  married  woman's  act  of  1848,  m 
amended  by  the  second  section  of  the  act  of  1849.  That 
section  provides  that  any  person  who  may  hold  any  real  or 
personal  property  as  trustee  for  any  married  woman  may,  on 
her  written  request,  convey  the  same  to  her,  or  the  rents^ 
issues  or  profits  thereof,  for  her  "  sole  and  separate  use  and 
benefit,"  but  it  is  made  a  condition  to  such  conveyance  that 
the  request  shall  be  accompanied  by  a  certificate  of  a  justice 
of  the  Supreme  Court  that  "  he  has  examined  the  condition 
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and  Bituation  of  the  property  and  made  due  inquiry  into  the 
capacily  of  the  married  woman  to  manage  and  conduct  the 
same."     This  statute  does  not,  we  think,  answer  the  diflSculty. 
Assuming  that  the  trust  in  this  case  was  within  theistatute  of 
1849,  the  disability  imposed  upon  a  trustee  gf  an  express  trust 
by  the  general  statute,  is  not  removed  in  the  case  of  a  trustee 
for  a  married  woman,  except  conditionally,  the  condition 
being  the  judicial  action   of  a  judge  certifying,  after  an 
examination  of  the  facts,  that  it  is  a  proper  case  for  the 
exercise  of  the  power  conferred  by  the  act.    In  substance,  the 
statute  confers  a  power  dependent  upon  the  consent  of  a  judge 
of  the  court    Until  such  consent  is  obtained  the  suspension 
continues.    It  could  not  be  terminated  by  the  conjoint  action  of 
the  trustees  and  Mrs.  Biggs.     The  general  test  of  alienability 
is  that  there  are  persons  in  being  who  can  make  a  perfect 
title.    This  cannot  be  predicated,  we  think,  of  a  situation  where 
judicial  action,  which  may  or  may  not  be  obtained,  is  requisite 
to  authorize  a  conveyance.     (See  Gray  on  Perpetuities,  §  527.) 
But,  independently  of  this  consideration,  we  think  the  statute 
was  intended  to  apply  merely  to  nominal  trusts  to  secure  a  mar- 
ried woman  in  the  enjoyment  of  her  separate  estate,  where  this 
was  the  sole  object  of  the  trust.     The  statute  in  such  a  case  per- 
mits the  trust  to  be  abrogated  and  the  legal  title  to  be  vested  in 
the  beneficial  owner,  the  separation  of  the  legal  and  equitable 
estates  no  longer  serving  under  our  statutes  any  useful  purpose. 
It  certainly  cannot  be  construed  to  prevent  a  parent,  relative  or 
other  person  from  creating  an  express  trust  to  apply  the  rents 
and  profits  of  the  trust  estate  for  the  benefit  of  a  married 
daughter,  niece  or  other  female  without  subjecting  it  to  the 
risk  of  destruction  by  the  conjoint  action  of ,  the  trustee,  the 
beneficiary  and  the  court.     The  trust  created  by  the  deed  of 
1853  was  not  a  mere  formal  or  passive  trust.     The  title  to  the 
property  was  vested  in  the  trustees.    It  was  strictiy  a  trust 
under  the  statute.    The  deed  not  only  declared  the  interest  of 
Mrs.  Riggs  in  the  trust  property,  but  limited  thereon  future 
contingent  estates  to  take  efEect  on  her  death  during  coverture, 
unless  defeated  by  her  appointment  by  will.     This  trust  was 
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not,  we  think,  within  the  purview  of  the  statute  of  1849.  If 
a  conveyance  had  been  made  to  her  under  that  statute,  the 
property  would  not  be  held  "  for  her  sole  and  separate  use 
and  bene'fit,''  because  the  contingent  estate  in  remainder 
could  not  in  that  way  be  defeated.  {Brycm  v.  Kmcker- 
lacker,  1  Barb.  Ch.  409 ;  WrigU  v.  TaUmadge,  15  N.  T.  315.) 
We  think  the  court  below  properly  construed  the  will,  and 
the  judgment  should,  therefore,  be  affirmed. 

Eabl,  Finoh  and  Peokham,  JJ.,  concur ;  Danfobth  and 
Gbat,  JJ.,  dissent  on  the  ground  that  the  fee  did  not  pass- 
to  the  trustees  by  the  deed.  They  took  no  greater  estate 
under  it  than  was  sufficient  for  them  to  perform  the  duties 
stated.  The  remainder,  or  reversion,  remained  in  the  grantor. 
The  win  was  not  in  the  execution  of  any  power,  and  there  is,. 
therefore,  no  contravention  of  the  statute  against  unlawful 
perpetuities  in  the  trust  provisions  of  the  will.  Rugeb,  Ch.  J.,, 
does  not  vote. 

Judgment  affirmed. 
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In  the  Matter  of  Compelling  Payment  of  Tax  npon  Property 
Given  by  the  Will  of  Hannah  Enston,  Deceased. 

Property  within  this  state,  which  passed  by  will  or  intestacy  from  a  non- 
resident decedent  to  collateral  relatives  or  strangers,  was  not  taxable 
under  the  "  Collateral  Inheritance  Act "  (Chap.  488,  Laws  of  1885),  prior 
to  its  amendment  in  1887  (Chap.  713,  Laws  of  1887).  That  act  only  applied 
to  property  so  passing  "  from  any  person  who  may  die  seized  or  possessed 
of  the  same  while  being  a  resident  of  the  state  "  and  to  property  within 
the  state  owned  by  a  resident  and  transferred,  inter  viw€,  to  take  effect 
at  the  death  of  the  transferrer.    (Danforth  and  Finch,  JJ.  ,  dissenting.) 

(Argued  January  38,  1889;  decided  April  16,  1889.) 

Appbal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  1,  1887, 
which  affirmed  an  order  of  the  surrogate  of  the  county  of 
Kings  imposing  a  tax  under  the  act  (Chap.  483,  Laws  of  1886.) 

The  material  facts  are  stated  in  the  prevailing  opinion. 

Josiah  T.  Ma/rean  for  appellants.  The  legislature  intended 
to  exempt  from  the  collateral  inheritance  tax  estates  of  non- 
residents, whether  real  or  personal,  passing  by  will  or  intestate 
laws.  (1  E.  S.  389,  §  6 ;  Laws  of  1851,  chap.  176,  §  2  ;  1  R  S. 
419,  §  3 ;  WiUiams  v.  Bd.  of  Supra.,  78  K  Y.  561,  565,  566.) 
The  collateral  inheritance  tax  law  imposes  a  tax  upon  the  right 
to  succeed  by  virtue  of  our  laws.  {Scholey  v.  Bew,  23  Wall.  331 ; 
Eyre  v.  Jacobs,  14  Gratt.  422 ;  PuUen  v.  Wake,  66  K  C.  361 ; 
Moultrie  v.  Hunt,  23  N.  Y.  394 ;  Parsons  v.  Lyman,  20  id. 
103;  Code,  §2694;  55  Geo.  3,  chap.  184,  pp.  564,565;  16  and 
17  Vic.  chap.  51,  p.  440  ;  13  U.  S.  Stat,  at  Large,  285,  287 ; 
OrcutU  Appeal,  97  Penn.  St.  185, 186 ;  Thompson  v.  Advocate 
General,  12  C.  <fe  F.  1 ;  Wallace  v.  AUy.-Genl,  1  L.  R.  Ch.  1 ; 
U,  S.  V.  Eunnewell,  13  Fed.  Rep.  617 ;  Atty.-Genl.  v.  Napier, 
6  Exch.  217.)  It  is  for  the  legislature  to  determine  what  classes 
of  objects  shall  be  submitted  to  the  unequal  burden,  but  in  the 
construction  of  their  acts  the  presumption  is  always  in  favor 
of  the  narrower  rather  than  the  wider  limit  of  that  inequality. 
-(Cooley  on  Taxation  [2d  ed.]  267, 275  ;  Warrington  v.  FuH^ar^ 
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8  East,  245 ;  Denn  v.  DiaTnond^  4  B.  &  C.  244 ;  Tompkins 
V.  Ashby^  6  id.  543 ;  Doe  v.  Snaiih^  8  Bing.  152 ;  Wroughion 
T.  TurUej  11  Mees.  &  W.  567;  Marquis  v.  Commissionersy 
6  Ezch.  479 ;  Ourr  v.  Scvdds^  1 1  id.  192 ;  Oreen  v.  HoUoway^ 
101  Mass.  248 ;  Smith  v.  WaUrs,  25  Ind.  399  ;  Cahooii  v.  Coe, 
67  N.  H.  557 ;  U.  S.  v.  Wiggleworth,  2  Story,  373 ;  Powers 
Y.  Barney,  5  Blatck  208;  U.  8.  v.  Watts^  1  Bond.  583; 
People  V.  Davenport^  91  N.  Y.  591 ;  In  re  Miller ^  110  id. 
222.)  P^*8onal  property,  consisting  of  evidence  of  debt  and 
of  shares  in  foreign  corporations,  as  in  this  case,  ought  not  to 
be  held  to  be  property  within  this  state  within  the  meaning  of 
this  act  (OrcuM  Appeal.,  97  Penn.  St.  185, 186  ;  People  v. 
SmUk,  88  N.  Y.  580 ;  Peterson  y.  Chemical  £h,  32  id.  21.) 

John  F.  Chike  for  respondent.  It  has  been  the  uniform 
policy  of  legislation  to  make  all  exemptions  from  taxation 
dear  and  explicit.  They  are  to  be  clearly  expressed,  and  never 
presumed  or  implied.  (Burr,  on  Taxn.  132 ;  Cooley  on  Taxn. 
146 ;  Hilliard  on  Taxn.  72, 74 ;  Law  of  Assess.  [D.  W.  Welty] 
305;  May<yr,  etc.,  v.  G.  R.  d-  B.  (7.,  50  Ga.  620 ;  2  R.  S. 
981,  982,  Laws  of  1882,  chap.  46;  Laws  of. 1883,  chaps.  397, 
406;  Laws  of  1852,  chap.  282;  Laws  of  1884,  chap.  537; 
Laws  of  1847,  chap.  133 ;  Laws  of  1851,  chap.  122 ;  Laws  of 
1867,  chap.  516 ;  Laws  of  1865,  chap.  546 ;  Laws  of  1856,  chap. 
183 ;  Laws  of  1866,  chap.  273 ;  Laws  of  1879 ;  chap.  210-250.) 
The  words  "  who  may  die  seized  or  possessed  of  the  same  while 
being  a  resident  of  the  state"  in  the  collateral  inheritance  act, 
instead  of  implying  an  action,  are  expressive  and  declaratory 
of  an  additional  case  in  which  the  tax  is  to  be  imposed.  {Boyt  v. 
Gomrs.  of  Taxes,  23  N.  Y.  224.)  The  tax  sought  to  be  recov- 
ered in  this  matter  is  upon  property  within  this  state  passings 
by  will  and,  therefore,  is  within  the  terms  of  the  act,  chapter 
483,  Laws  of  1885.  (Thompson  y,  Adv.-Genl,  12  0.  &  F.  1 ; 
Wallace  v.  Attorney,  L.  R,  1  Oh.  Div.  1 ;  G,  S.  v.  Bunne- 
weU,  13  Fed.  Rep.  617.) 

Andrews,  J.  Hannah  Enston  died  at  Spartensbnrgh,  South 
Carolina,  on  the  26th  day  of  October  1886.    At  the  time  of 
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her  death  she  was  a  resident  of  Philadelphia  in  the  state  of 
Pennsylvania,  and  she  had  never  been  a  resident  of  or  domiciled 
in  this  state.  She  left  a  last  will  and  testament  which  was 
admitted  to  probate  in  the  Surrogate's  Court  of  Kings  county. 
She  had  an  estate  amounting  to  about  one  million  dollars, 
which  by  her  will  she  disposed  of  to  her  collateral  relatives 
and  to  strangers  in  blood.  One  of  her  executors  resided  in  the 
county  of  Kings  and  the  other  at  Philadelphia ;  and  all  the 
legatees  but  one  were  non-residents  of  this  state.  Nearly  all 
her  property  was  invested  by  her  agents,  residing  in  the  city  of 
Brooklyn,  and  was  managed  by  them.  After  making  certain 
deductions  there  was  left,  as  held  by  the  surrogate,  for  the 
purposes  of  taxation  under  the  act,  chapter  483  of  the  Laws  of 
1885,  $843,541.11,  consisting  of  the  following  property :  Eeal 
estate  situate  in  the  county  of  Kings,  $125,576 ;  bonds  secured 
by  mortgages  upon  real  estate  in  the  state  of  New  York, 
$471,660,  and  promissory  notes  and  bonds  of  municipal  cor- 
porations, and  stocks  and  bonds  of  other  and  foreign  corpora- 
tions, $246,316.11.  Upon  this  property  the  surrogate  made 
an  order  directing  the  executors  to  pay  a  tax  of  $42,107.05. 
From  the  order  of  the  surrogate  the  executors  appealed  to  the 
General  Term  where  the  order  was  affirmed,  and  they  then 
appealed  to  this  court. 

It  is  not  questioned  that  this  tax  would  have  been  proper 
under  the  act  referred  to,  if  Mrs.  Enston  had,  at  the  time  of 
her  death,  been  a  resident  of  this  state.  But  her  executors 
claim  that  as  she  was  not  a  resident  of  this  state,  there  is  no 
law  imposing  or  requiring  payment  of  this  tax. 

For  the  purpose  of  determining  whether  this  tax  was 
properly  exacted,  we  must  construe  section  1  of  the  act  of 
1885,  as  that  section  is  the  only  one  which  describes  the 
property  to  be  taxed  under  the  act,  and  it  is  as  follows: 
^^  Section  1.  After  the  passage  of  this  act,  all  property 
which  shall  pass  by  wiU  or  by  the  intestate  laws  of  the  state, 
from  any  person  who  may  die  seized  or  possessed  of  the  same 
while  being  a  resident  of  the  state,  or  which  property  shall  be 
within  this  state,  or  any  part  of  such  property,  or  any  interest 
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therein,  or  income  therefrom,  transferred  by  deed,  grant,  sale 
or  gift  made  or  intended  to  take  effect  in  possession  or  enjoy- 
ment after  the  death  of  the  grantor  or  bargainor  to  any  per- 
son or  persons,  or  to  any  body  poKtic  or  corporate,  in  trust  or 
otherwise,  or  by  reason  whereof  any  person,  or  body  politic 
or  corporate  shall  become  beneficially  entitled,  in  possession  or 
expectancy,  to  any  property  or  the  income  thereof  other  than 
to  or  for  the  use  of  father,  mother,  husband,  wife,  children, 
brother  and  sister  and  lineal  descendants,  bom  in  lawful  wed- 
lock, and  the  wife  or  widow  of  a  son,  and  the  husband  of  a 
daughtei:,  and  the  societies,  corporations  and  institutions  now 
exempted  by  law  from  taxation,  shall  be,  and  is  subject  to  a 
tax  of  five  dollars  on  every  hundred  dollars  of  the  clear  mar- 
ket-value of  such  property,  and  at  and  after  the  same  rate  for 
any  less  amount,  to  be  paid  to  the  treasurer  of  the  proper 
comity,  and  in  the  city  and  county  of  New  York  to  the 
comptroller  thereof,  for  the  use  of  the  state,  and  all  admin- 
istrators, executors  and  trustees  shall  be  liable  for  any  and 
all  such  taxes  until  the  same  shall  have  been  paid  as  here- 
inafter directed;  provided  that  an  estate  which  may  be 
valued  at  a  less  sum  tlian  five  hundred  dollars  shall  not  be 
subject  to  said  duty  or  tax." 

The  section  is  singularly  involved  and  obscure  in  its 
phraseology,  and  the  precise  legislative  intent  is  very  far  from 
being  clear.  But  we  must  meet  the  diflSculties  which  the 
section  presents  as  well  as  we  can,  and  by  a  fair  construc- 
tion of  the  language  used  give  effect  to  what  we  believe  to 
have  been  the  purpose  of  the  legislature.  The  tax  imposed 
by  this  act  is  not  a  common  burden  upon  all  the  property  or 
upon  the  People  within  the  state.  It  is  not  a  general  but  a 
special  tax,  reaching  only  to  special  cases  and  affecting  only 
a  special  class  of  persons.  The  executors  in  this  case  do  not, 
therefore,  in  any  proper  sense,  claim  exemption  from  a  general 
tax  or  a  common  burden.  Their  claim  is  that  there  is  no  law 
which  imposes  such  a  tax  upon  the  property  in  their  hands  as 
executors.  If  they  were  seeking  to  escape  from  general  taxa- 
SicKELs  —Vol.  LXVIII.     23 


178  Matteb  of  Enston.  [April, 

. —  » 

Opinion  of  the  Court,  per  Andrews,  J. 

'  tion,  or  to  be  exempted  from  a  common  burden  imposed  upon 
the  People  of  the  state  generally,  then  the  authorities  cited  by 
the  learned  counsel  for  the  People,  to  the  effect  that  an 
exemption  thus  claimed  must  be  clearly  made  out,  would 
be  applicable.  But  the  executors  come  into  court  claiming 
that  the  special  taxation  provided  for  in  the  law  of  1885  is 
not  applicable  to  them,  or  the  property  which  they  represent. 
In  such  a  case  they  have  the  right,  both  in  reason  and  in 
justice,  to  claim  that  they  shall  be  clearly  brought  within  the 
terms  of  the  law  before  they  shall  be  subjected  to  its  burdens. 
It  is  a  well-established  rule  that  a  citizen  cannot  be  subjected 
to  special  burdens  without  the  clear  warrant  of  the  law.  The 
following  authorities  furnish  the  true  rule  applicable  to  snch 
a  case :  Cooley  on  Taxation  (2d  ed.  275) ;  United  States  v. 
Wiggleworth  (2  Story,  373) ;  Powers  v.  Barney  (6  Blatch. 
303) ;  United  States  v.  Watts  (1  Bond,  683) ;  Doe  v.  SnaiO. 
(8  Bing.  152) ;  Green  v.  HoUoway  (101  Mass.  248). 

The  section  imposes  a  tax  very  plainly  upon  two  classes  of 
property  :  (1.)  Upon  all  property  which  "  shall  pass  by  will,  or 
by  the  intestate  laws  of  this  state,  from  any  person  who  may  die 
seized  or  possessed  of  the  same  while  being  a  resident  of  the 
49tate."  (2.)  Upon  property  which  shall  be  within  this  state 
transferred,  inter  vivoSy  to  take  effect  at  the  death  of  the 
grantor  or  bargainor.  It  is  claimed  on  behalf  of  the  People 
that  the  words,  "or  which  property  shall  be  within  this 
state,"  were  added  to  the  prior  language,  which  included  only 
property  left  by  residents  of  the  state,  so  as  to  include  all 
property,  whether  owned  at  death  by  a  resident  or  non-resident. 
If  that  had  been  the  result  sought  by  the  draftsman  of  the  act, 
it  would  have  been  easy  in  simple  language  to  have  covered 
all  the  property  within  the  state  which  might  pass  by  will  or 
intestacy  from  any  person  whatever.  If  the  construction 
claimed  by  the  People  be  the  correct  one,  then  we  have  the 
peculiar  feature  that  as  to  the  second  class  provided  for  in  the 
act  (of  property  transferred,  inter  vivos,  to  take  effect  at  death), 
instead  of  beginning  with  "  all  property,-"  as  was  previously 
done  as  to  the  first  class,  we  find  the  singular  language,  "  any 
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part  of  such  property,  or  any  interest  therein,  or  income  thereof, 
transferred,"  etc.  Would  any  intelligent  person  have  used  such 
language  to  describe  all  property,  or  all  the  property  of  a  certain 
class  ?  We  think  the  most  obvious  construction  is,  that  the  first 
class  was  intended  to  embrace  all  property  passing  by  will  or 
intestacy  upon  which  it  was  intended  to  impose  a  tax,  and  that 
what  immediately  follows  relates  exclusively  to  property  trans- 
ferred within  the  state,  irUer  vivoSy  and  should  be  read  con- 
secutively as  follows :  "  Which  property  shall  be  within  this 
state,  or  any  part  of  such  property,  or  any  interest  therein,  or 
income  thereof,  transferred  by  deed,  grant,  sale  or  gift,"  etc. 
The  sentence  could  more  properly  have  been  constructed  as 
follows :  "  Which  property,  or  any  part  of  such  property,  or 
any  interest  therein,  or  income  therefrom,  shall  be  within  this 
state  transferred  by  deed,  grant,  sale,  gift,"  etc.  The  property 
meant  by  the  words  "  which  property  "  is  not  entirely  certain. 
Its  most  natural  meaning  is  the  same  property  mentioned  in 
the  prior  part  of  the  section,  and*  that  had  reference  only  to 
property  owned  by  a  resident  of  the  state.  As  such  transfers 
of  property  inter  vivos  are  very  rare  in  the  transactions  of 
men,  it  is  probable  that  the  purpose  of  that  provision  was  to 
defeat  an  evasion  of  the  statute  by  persons  whose  property 
had  been  made  liable  to  taxation  by  the  previous  portion  of 
the  section,  to  wit,  residents  of  the  state.  It  is  not  probable 
that  the  draftsman  had  in  contemplation  that  a  non-resident 
of  the  state  would  come  here  and  make  a  transfer  of  property 
inter  vwos^  to  take  effect  at  his  death.  There  would  be  no 
occasion  for  him  to  do  it  as  the  previous  portion  of  the  section 
had  imposed  no  succession  tax  upon  the  property  which  he,  as 
a  non-resident,  should  leave ;  and  yet  the  broad  language  used 
may  be  so  construed  as  to  include  transfers  inter  vivos  made 
by  both  residents  and  non-residents ;  and  for  the  purposes  of 
this  case  it  does  not  matter  which  of  those  two  constructions 
be  given  to  that  portion  of  the  section.  We  are,  therefore,'  of 
opinion,  in  view  of  the  inapt  phraseology  used,  that  there  was 
no  intention  by  that  section  to  impose  a  succession  tax  upon 
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property  pasfiing  by  will  or  intestacy  from  a  non-resident  of 
the  state  to  his  collateral  relatives. 

The  People  claim  some  support  for  their  construction  of 
section  1  from  section  11,  which  reads  as  follows :  "  Whenever 
any  foreign  executor  or  administrator  shall  assign  or  transfer 
jmj  stocks  or  loans  in  this  state,  standing  in  the  name  of  a 
decedent  or  in  trust  for  a  decedent  which  shall  be  liable  to  such 
tax,  such  tax  shall  be  paid  to  the  treasurer  or  comptroller  of  the 
proper  county  on  the  transfer  thereof,  otherwise  the  corporation 
permitting  such  transfer  shall  become  liable  to  pay  such  tax." 
It  must  be  observed  that  that  section  imposes  no  tax.  Sec- 
tion 1  does  that,  and  it  is  upon  that  section  alone  that  reliance 
can  be  placed  for  the  exaction  of  the  tax.  But  it  is  proper  to 
look  at  section  11,  so  far  as  it  may  throw  light  upon  section  1. 
There  may  be  cases  where  all  the  executors  or  administrators 
are  non-residents  of  the  state,  and,  therefore,  not  within  the 
jurisdiction  of  our  courts ;  and  such  executors  or  administrators 
may  assign  or  transfer  stocks  or  bonds  in  this  state,  and  pro- 
vision is  here  made  for  the  collection  of  the  tax  in  such  cases. 
Section  15  is  also  referred  to,  and  that  is  as  follows :  "  The 
Surrogate's  Court  in  the  county  in  which  the  real  property  is 
situate  of  a  decedent  who  was  not  a  resident  of  this  state,  or 
in  the  county  of  which  the  decedent  was  a  resident  at  the  time 
of  his  death,  shall  have  jurisdiction  to  hear  and  determine  all 
questions  in  relation  to  the  tax  arising  under  the  provisions  of 
this  act."  This  section  speaks  of  the  real  property  of  a  non- 
resident decedent  situate  within  this  state.  Hence  the  claim 
is  made  that  the  statute  evidently  contemplates  that  a  tax  may 
be  imposed  upon  the  real  estate  of  a  non-resident  decedent. 
The  section  is  very  obscure.  The  draftsman  evidently  had 
in  mind  that  there  might  be  some  case  in  which  a  non-resident 
decedent  might  leave  real  estate  in  this  state  which  would  be 
subject  to  taxation  under  the  act.  This  section  certainly  can 
have  no  operation  as  it  imposes  no  tax  unless  section  1  has 
imposed  a  tax  in  some  case  upon  the  real  estate,  within  this 
state,  of  a  non-resident  decedent.  An  inference  cannot  be 
drawn  from  this  section  that  section  1  authorizes  the  imposi- 
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tion  of  any  tax  upon  the  personal  property  of  a  non-resident 
decedent,  because  the  section  is  expressly  confined  to  the  real 
property  of  such  a  decedent,  and  unless  such  a  decedent  leaves 
real  property  within  this  state,  no  jurisdiction  is  conferred 
upon  a  surrogate  to  determine  the  questions  in  relation  to  the 
tax  arising  under  the  provisions  of  the  act.  .  But  there  might 
be  a  case  if  section  1  be  construed  to  impose  a  tax  upon  all 
property  transferred  within  this  state,  inter  vivos,  where  the 
real  estate  of  a  non-resident  situate  within  this  state  would 
be  liable  to  the  tax ;  and  in  this  way  some  force  and  effect 
could  be  given  to  section  15.  There  is  Certainly  nothing  in 
this  act  imposing  a  succession  tax  upon  the  stocks,  bonds  and 
other  choses  in  action  left  within  this  state  by  a  non-resident 
decedent  It  is  a  general  rule  of  law  that  such  property 
attends  the  owner  and  has  its  situs  at  his  domicile.  It  is  true 
that  that  is  a  fiction  of  the  law,  but  it  is  a  fiction  which  must 
prevail  unless  there  is  something  in  the  policy  of  the  statute 
or  its  language  which  shows  a  different  legislative  intent. 
{People  ex  rd.  Hoyt  v.  CommissionerSy  23  N.  Y.  224; 
People  ex  rel.  v.  Smith,  88  id.  576.) 

The  corporate  stocks  of  the  decedent  were  not,  under 
the  general  laws  of  this  state,  taxable  here,  although  th^ 
share  certificates  may  have  been  held  here  by  her  agents.  The 
certificates  are  in  no  general  sensjB  property.  They  simply 
represent  interests  in  the  corporations,  and  the  situs  of  the 
property  owned  by  a  shareholder  in  a  corporation  is  either 
where  the  corporation  exists  or  at  the  domicile  of  the  share- 
holder ;  it  can  in  no  proper  sense  be  said  to  be  where  the 
certificates  happen  to  be  in  the  hands  of  an  agent  in  a  state 
where  the  corporation  has  no  existence  and  the  owner  no 
domicile.  So,  too,  the  bonds  of  foreign  corporations  in  the 
hands  of  the  agents  of  the  decedent  here  were  not,  in  a  legal 
sense,  property  within  this  state,  and  they  were  not,  nnder  the 
general  laws  or  the  policy  of  the  state,  taxable  here.  On  the 
contrary,  they  were,  by  the  general  policy  of  the  state,  exempted 
from  taxation  here.  (1 B.  S.  389,  §  5j  as  amended  by  chap. 
176  of  the  Laws  of  1851,  §  2 ;  Id.  419,  §  3 ;  WiUiams  v.  Bd. 
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of  Supra,^  78  N.  Y.  561.)  There  is  nothing  in  the  act  of 
1885  from  which  it  can  be  inferred  that  the  legislature 
meant  so  far  to  depart  from  its  general  system  and  policy  of 
taxation  as  to  impose  here  a  succession  tax  upon  property  thus 
situated.  It  was  dealing  with  taxation  upon  the  property 
of  persons  domiciled  here,  and  used  language  sufKcient  to 
impose  taxation  upon  «uch  property,  but  not  upon  property 
of  non-residents  which  had  no  9itiL8  in  this  state.  It 
cannot  be  presumed  that  it  was  the  intention  of  the  leg- 
islature to  impose  taxation  upon  all  the  property  of  any 
decedent  found  within  this  state.  Suppose  a  foreigner  should 
oome  here  with  negotiable  securities  in  his  possession  for  the 
purpose  of  buying  property  here,  and  soon  after  should  die 
here.  Or  suppose  a  merchant  should  come  here  from  some 
other  state  with  negotiable  drafts  or  securities  in  his  posses- 
sion and  should  die  here  shortly  after  reaching  this  state ;  can 
it  be  supposed  in  either  of  such  cases  that  it  was  the  legislsr 
tive  intent  that  before  the  property  of  the  decedent  could  be 
taken  out  of  this  state  to  the  jurisdiction  of  his  domicile 
it  should  be  subjected  to  a  tax  to  enhance  the  revenues  of  the 
state?  Then, again,  if  this  act  is  to  be  so  construed  as  to 
reach  personal  estate  of  non-resident  decedents,  how  is  it  to 
be  administered  ?  There  are  no  means  of  ascertaining  here 
how  much  of  the  estate  will  pass  to  collateral  relatives  under 
a  will  or  by  intestacy.  That  can  only  be  known  after  the 
entire  expenses  of  administration  and  the  debts  and  liabilities 
of  the  deceased  have  been  ascertained  and  deducted  at  the 
place  of  his  domicile.  Suppose  a  non-resident  dies,  leaving 
$1,000,000  in  this  state,  and  is  largely  indebted  at  the  place 
of  his  domicile,  what  his  net  estate  will  be  after  deducting 
debts  and  expenses  of  administration  can  only  be  ascertained 
at  his  domicile,  where  his  estate  must  be  finally  administered 
and  adjusted,  and  there  can  be  no  way  of  adjusting  the  estate 
here,  as  there  is  no  machinery  in  the  law  here  appropriate  to  such 
a  purpose ;  and  thus  it  would  be  impractical  to  administer  this 
statute.  Still  further,  if  a  succession  tax  is  demanded  and  paid 
here  upon  the  property  of  a  non-resident  decedent,  that  does  not 
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answer  a  claim  for  a  further  tax  at  the  place  of  the  decedent's 
domicile ;  and  thus  his  estate  might,  and  many  times  would 
be,  subjected  to  a  double  succession  tax.  There  is,  in  the 
state  of  Pennsylvania,  a  law  for  the  taxation  of  collateral 
inheritances  like  that  which  exists  here,  and  if  this  estate  be 
subjected  to  this  tax  in  this  state,  it  may  again  be  subjected  to 
a  like  tax  in  that  state.  All  these  considerations  should  lead  us 
to  hesitate  to  put  upon  section  1  such  a  construction  as  would 
bring  within  its  purview  the  property  of  a  non-resident 
decedent  left  in  tliis  state  at  his  death.  Upon  some  of  the 
questions  here  discussed,  the  case  of  OrcvMi  Appeal  (97 
Penn.  St  179),  is  an  instructive  authority.  By  chapter  713 
of  the  Laws  of  1887,  section  1  of  the  act  of  1885  was  so 
amended  as  to  subject  to  its  operation  the  property  within 
this  state  of  a  non-resident  decedent,  and  this  amendment 
furnishes  some  evidence  that  prior  thereto  the  proper  con- 
struction of  the  section,  according  to  the  understanding  of 
the  legislature,  did  not  include  within  its  operation  such 
property. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
General  Term  and* the  decree  of  the  surrogate  should  be 
reversed  and  tlie  proceedings  dismissed,  widi  costs  in  all 
the  courts  to  the  appellants. 

Daitforth,  J.  (dissenting).  The  question  we  have  to  determ- 
ine is,  whether  the  act  of  1885  {supra)  discloses  an  intent  that 
property  within  this  state,  but  belonging  at  the  time  of  her 
death  to  a  non-resident,  shall  be  taxed  under  its^  provisions. 
I  am  of  the  opinion  that  such  is  its  manifest  purpose.  The 
language  of  the  first  section  takes  in  all  property  within  the 
state  which  may  be  the  subject  of  transmission  by  will,  or,  in 
case  of  intestacy,  by  statute,  or  of  alienation  by  deed,  grant, 
sale  or  gift,  made  or  intended  to  take  effect  in  possession  or 
enjoyment  after  the  death  of  the  grantor.  The  property  sub* 
jected  to  taxation  ie  the  property  within  the  state.  The  words 
used  make  it  immaterial  whether  that  property  belonged  to  a 
resident  or  non-resident,  so  that  its  owner  makes  a  testamentary 
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disposition  of  it,  or  a  disposition  of  that  nature  in  whatever 
form  it  may  be.  This  construction  is  most  in  harmony  with 
the  subject  of  the  statute  and  with  the  general  policy  of  the 
state  in  reference  to  taxation.  In  the  construction  of  such 
statutes  exemption  is  not  favored  {People  ex  rel.  ManhoMam, 
Fire  Ins.  Co.  -v.  Board  of  Commiaaioners^  76  N.  Y.  64 ; 
People  ex  rd.  West  Fire  Ins.  Co.  v.  Davenport^  91  id. 
575),  and  whatever  grammatical  difficulties  may  stand  in  the 
way  the  intent  of  the  legislature,  if  let  out  by  its  language, 
should  be  made  effective.  It  may  be,  as  the  appellant  claims, 
that  no  satisfactory  conclusion  can  be  reached  by  following  the 
exact  punctuation  and  philology  of  the  separate  clauses  of  the 
statute,  but  the  language  is  not  incapable  of  a  reasonable  mean- 
ing, and  it  is  enough  if  its  general  scope  and  tenor  furnishes 
sufficient  light  for  a  sensible  interpretation  not  at  variance 
with  the  words  in  which  the  design  of  the  legislature  has  been 
clothed.  Such  is  the  case  before  us.  It  is  conceded  by  the 
learned  counsel  for  the  appellant  that  the  confusion  thought 
to  be  apparent  in  the  words  of  this  act  is  cured  by  the  amend- 
atory act  of  1887  (chap.  713). 

The  corresponding  provisions  as  contained  in  that  statute  are  : 
*'  After  the  passage  of  this  act  all  property  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  state  from  any  person  who 
may  die  seized  or  possessed  of  the  same  while  a  resident  of 
this  state  or  if  such  decedent  was  not  a  resident  of  this  state 
<U  the  time  of  deaths  which  property  or  any  part  thereof  shall 
be  within  the  state."  The  amendatory  words  are  those  in 
italics.  They  supply  by  explicit  designation  what  was  implieid 
in  the  former  act  and  faciliate  the  interpretation  of  the  other 
clauses,  but  they  are,  nevertheless,  superfluous.  They  are  neither, 
wider  than  the  former  words  nor  do  they  make  the  statute 
more  comprehensive  than  it  was  originally,  nor  require  a 
different  meaning  to  be  given  to  it.  Under  either  statute  the 
clear  intention  was  to  bring  in  for  taxation  all  property, 
real  and  personal,  without  regard  to  residence,  which  was 
within  the  jurisdiction  of  the  courts  of  this  state,  and  to  be 
administered  under  its  laws  for  the  beneficiaries  named  in  the 
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act,  subject  only  to  the  exceptions  named  in  the  act  itself, 
and  no  reason  can  be  gathered  from  the  first  section  for  any 
other  limitation.  Subsequent  sections  sustain  the  view  I  have 
presented.  Section  11  regulates  the  conduct  of  foreign 
executors  or  administrators  in  reference  to  certain  property  of 
the  decedent,  and  section  15  provides  for  priority  of  juris- 
diction in  case  "  of  a  decedent  who  was  not  a  resident  of  the 
state,"  as  well  as  over  the  estate  of  a  decedent  who  at  the  time 
of  las  death  was  a  resident. 

'Nor  do  I  conceive  there  is  any  reasonable  doubt  as  to  the 
property  upon  which  the  tax  should  be  levied.  The  appel- 
lant's contention  is  that,  as  to  the  personal  securities,  the 
residuum,  after  the  payment  of  debts  and  other  charges,  should 
alone  be  assessed,  and  that  the  court  of  the  decedent's  domicile 
is  the  only  one  that  can  properly  determine  how  much  of  them 
will  go  to  the  collateral  beneficiaries.  The  power  of  the  legis- 
lature to  tax  the  succession  of  non-residents  to  property  in  this 
state  is  unquestioned.  The  property  chargeable  with  the  tax 
is  defined  with  such  clearness  as  to  deprive  the  appellant's 
contention  of  all  force.  In  the  first  place  it  is  all  property 
which  shall  pass  (§  1)-.  (2d.)  Its  value  in  certain  cases  is  to  be 
appraised  immediately  after  the  death  of  the  decedent,  at 
what  was  the  fair  market-value  thereof  at  the  time  of  his 
death.  (3d.)  All  taxes  imposed  by  the  act  are  made  due  and 
payable  at  the  death  of  the  decedent  (§  4),  and  the  executors 
are  given  power  to  sell,  not,  it  will  be  observed,  the  property 
actually  subject  to  the  distribution  to  the  beneficiaries,  but  "  so 
much  of  the  property  of  the  decedent  as  will  enable  them  to 
pay  said  tax  "  (§  7) ;  and  by  section  8  they  are  required  "  within 
thirty  days  to  pay  over. the  tax  retained  by  them  to  the  comp- 
troller of  the  city  or  the  treasurer  of  the  proper  county,  as  the 
case  may  be."  Other  sections  provide  for  the  appraisal  of  the 
property  of  persons  whose  estates  are  subject  to  the  payment 
of  the  tax,  others  to  secure  its  payment,  and  so  framed  as  to 
prevent  injustice  to  the  persons  interested  in  the  property. 
But  the  primary  object  of  the  law  is  the  imposition  of  the 
SicKELs — Vol.  LXYIII.    24 
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tax  and  its  prompt  collection.  To  that  end  the  executor  is 
empowered  to  raise  money  by  sale,  and  in  case  of  stocks  or 
bonds  standing  in  the  name  of  a  decedent,  or  in  trust  for  & 
decedent  where  a  foreign  executor  assigns  or  tranf ers  them, 
the  tax  must  be  paid  on  the  transfer,  or  if  he  fails  to  do  so, 
the  corporation  itself  must  pay  the  tax.  The  last  provision  as 
to  payment  by  a  corporation  could,  of  course,  only  be  enforced 
against  a  domestic  corporation  or  one  doing  business  widiin 
this  state. 

There  is  no  danger,  therefore,  that  any  such  securities  can 
be  effectually  assigned  or  transferred  by  the  executor  until  the 
statute  is  complied  with,  or  that  the  payment  of  the  tax  may 
be  so  evaded.  The  condition  of  his  assignee  would  be  no 
better  than  his  own.  If  erroneously  paid  (§  10),  or  if  debts, 
are  proven  against  the  estate  of  a  decedent  after  the  payment 
of  legacies  or  distribution  of  property  from  which  the  tax  has 
been  deducted,  or  upon  which  it  has  been  paid,  a  just  propor- 
tion of  the  tax  is  to  be  repaid.  But  the  taxes  are  first,  and  at 
all  events,  to  be  paid  or  secured,  and  this  is  to  be  done  if 
necessary  from  the  very  property  of  which  the  decedent  was 
in  her  lifetime  seized.  The  authorities  cited  from  other  states 
would  seem  from  their  language  to  stand  upon  a  different 
statute.  They  cannot  in  any  case  affect  the  construction  of 
our  own. 

The  order  appealed  from  applies  only  to  real  property  and 
personal  securities  which,  at  the  time  of  the  death  of  the 
decedent,  were  within  this  state.  It  conforms  to  the  statute 
now  before  us,  and  should  be  affirmed. 

Eakl,  Peokhah  and  Gray,  JJ.,  concur  with  Andrews,  J. ; 
Finch,  J.,  concurs  with  Danforth,  J. ;  Euqer,  Ch.  J.,  does, 
not  vote. 

Order  reversed. 
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The  Young  Men's  Christian  Association  of  the  City  of 
New  York,  Respondent,  v.  The  Mayor,  Aldermen  ani> 
Commonalty  of  the  City  of  New  York,  Appellant. 

The  Y.  M.  0.  Association  of  the  city  of  New  York,  incorporated  under  the- 
act  of  1866  (Chap.  850,  Laws  of  1866),  is  not  a  seminary  of  learning 
within  the  meaning  of  the  statutory  provision  exempting  from  taxation 
buildings  erected  for  the  use  of,  and  used  by  such  institutions.  (1  R.  S. 
888,  g  4.  sub.  8,  as  amended  by  chap.  897,  Laws  of  1888.) 

Said  association  erected  on  lots  owned  by  it  on  the  Bowery  a  building,  the- 
basement  of  which  contained  a  gymnasium,  bowling  alley  and  bath- 
room; above  were  twenty-two  rooms,  one  of  which  only  was  devoted  to- 
purposes  of  public  'worship,  and-  that  was  used  also  as  a  lecture  hall.  In 
an  action  to  cancel  a  tax  levied  upon  said  premises,  Tield,  that  they  were 
not  exempted  from  taxation  under  the  general  act  {aupra)  exempting 
"  every  building  for  public  worship  "  as  the  same  is  modified  in  itsappli-. 
cation  to  the  city  of  New  York  by  the  "Consolidation  Act"  (§  827, 
chap.  410,  Laws  of  1882),  as  it  was  not  exclusively  used  for  such  purpose; 
and,  in  the  absence  of  any  special  act  exempting  it,  that  the  property 
was  liable  to  taxation. 

T.  M.  C.  A.  V.  May&r,  etc.  (44  Hun,  102)  reversed. 

(Argued  March  4,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  16,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiS,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  have  a  tax  assessed  upon  certain 
real  estate  belonging  to  plaintiff  adjudged  void  and  to  have 
the  same  canceled  of  record  and  the  defendant  restrained 
from  collecting  the  same. 

Dcmd  J.  Dean  for  appellant.  The  plaintiff  is  not  & 
"  religious  society  "  within  the  meaning  of  the  statutes  relating 
to  taxation.  (Laws  of  1882,  chap.  410,  §  827 ;  Northwestern 
University  v.  People^  86  IlL  141 ;  Richmond  Co.  Academy 
V.  BoKlery  7  S.  E.  Rep.  633.)  The  plaintiff's  property  in  the 
Bowery  was  not  entitled  to  exemption  by  reason  of  its  use. 
{People  V.  CoUina,  18  K  Y.  S.  R.  125;  10  How.  Pr.  139; 
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Hebrew  Free  School  Assn.  v.  Mayor ^  etc.,  4  Hun,  446 ;  Assn. 
for  Colored  Orphans  v.  Maycrr,  etc.,  38  id.  594 ;  104  N,  Y. 
584;  Laws  of  1827,  cliap.  228,  §§  3,  4,  5 ;  IRS.  458, 
§  24;  R  S.  [7th  ed.]  1116,  §  24.)  These  statutes  should  be 
fitrictly  construed.     {People  ex  rd.  v.  Comrs.,  95  N.  Y.  557.) 

Stephen  P.  Nash  and  Hvbha/rd  Smith  for  respondent. 
Plaintiff  constitutes  a  religious  society  within  the  meaning  of 
the  statute.  {Hebrew  Free  School  v.  Mayor,  etc.,  4  Hun,  450 ; 
Assn.  for  Colored  Orpha/ns  v.  Mayor,  etc.,  38  id.  593 ;  24 
Daily  Beg.  146;  People  ex  rd.  v.  Barber,  32  Hun,  27; 
People  ex  rd.  Academy  of  Sabred  Heart  v.  Cow/r.  of  To/xes, 
d  id.  109 ;  People  ex  rd.  St.  JohrCs  CoUege  v.  Comr.  ofTaases, 
10  id.  246.)  If  plaintiff  constitutes  a  religious  society,  then 
the  property  should  be  considered  exempt  from  the  time  it  is 
divested  of.  the  character  of  property  held  in  the  market  for 
the  purpose  of  deriving  a  possible  profit,  and  assumes  the 
character  of  property  that  is  devoted  to  purposes  of  public 
welfare.  ( W.  H  M.  Church  v.  Mayor,  etc.,  20  Hun,  297 ; 
Bt  Jamries  Church  v.  Mayor,  etc.,  41  id.  318.) 

FusrcH,  J.  The  only  question  presented  by  this  appeal  is 
whether  the  Yoimg  Men's  Christian  Association,  located  in  the 
city  of  New  York,  is  liable  to  taxation  upon  the  portion  of 
its  property  in  that  city  known  as  the  Bowery  Institute.  No 
special  act  secures  such  exemption.  By  the  terms  of  its 
original  charter  the  corporation  was  shielded  from  taxation  up 
to  the  limit  of  $100,000  (Laws  of  1866,  chap.  350),  but  later 
the  provision  was  amended  so  as  to  exempt  all  the  real  estate 
of  the  Association  situated  on  the  south-west  comer  of  Twenty- 
third  street  and  Fourth  avenue  so  long  as  it  should  be  exclu- 
sively used  for  the  authorized  purposes.  (Laws  of  1 870,  chap. 
248.)  The  question,  therefore,  is  to  be  determined  by  the 
provisions  of  the  Revised  Statutes  as  modified  by  the  consoli- 
dation act  of  1882  in  their  application  to  the  city. 

The  general  law,  as  amended  in  1883,  exempts  "  every 
building  erected  for  the  use  of  a  college,  incorporated  academy 
or  other  seminary  of  learning,  and  in  actual  use  for  either  of 
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snch  purposes,  every  building  for  public  worship,  every  school* 
house,  court-house  and  jail  used  for  either  of  such  purposes^ 
and  the  several  lots  whereon  such  building  so  used  are  situated 
andthe  furniture  belonging  to  each  of  them."  The  Consolida^ 
tion  Act  (§  827)  makes  these  provisions  inapplicable  to  any 
such  building  for  public  worship  and  any  such  school-house  or 
other  seminary  of  learning  in  the  city  of  New  York  "  unlesa 
the  same  shall  be  exclusively  used  for  such  purposes  and 
exclusively  the  property  of  a  religious  society." 

It  is  not  impossible  to  characterize  the  Association  as  a 
religious  society.  Its  objects,  as  described  in  its  charter,  are 
"the  improvement  of  the  spiritual,  mental  and  social  condition 
of  young  men  in  the  city  of  New  York."  The  means  to  be 
employed  are  "sermons,  libraries,  reading-rooms,  social  meet* 
ings  "  and  other  necessary  incidents,  among  which  are  lectures, 
concerts  and  entertainments,  bath-room  and  gymnasium,  and 
instruction  in  penmanship,  arithmetic,  bookkeeping  and  draw- 
ing. The  building  contains  above  the  basement,  in  which  are 
the  gymnasium,  bowling  alley  and  bath-room,  twenty-two 
rooms,  one  only  of  which  is  devoted  to  purposes  of  public 
worship,  and  that  not  exclusively,  since  it  is  also  used  as  a 
lecture  hall.  It  is,  perhaps,  just  to  say  that  the  genend  and 
primary  purpose  of  the  Association  is  to  train  up  Christian 
men ;  to  gather  in  the  youth  within  its  reach  from  temptation 
and  ignorance  and  the  surroundings  of  intemperance  and 
crime,  and  cultivate  their  minds  and  hearts  with  a  view  to  the 
belief  and  practice  of  a  religious  life.  The  promoters  of  the 
Association  undoubtedly  saw  that  some  means  must  be  used  to 
draw  the  young  men  away  from  their  associates  and  surround- 
ings and  bring  them  within  its  influence,  and  to  accomplish 
this,  amusement  was  blended  with  instruction  and  both  made 
subservient  to  the  ultimate  end  of  bringing  the  membership 
under  distinctively  Christian  influences.  The  purpose  is  excel- 
lent and  the  means  adopted  commendable ;  and  if  the  statute 
allowed  us  to  stop  merely  with  a  determination  that  the  cor- 
poration is  a  religious  society,  we  should  deem  that  a  reason- 
able conclusion.     But  the  statute  requires  more.     It  provides. 
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that  the  building  mnst  be  exclufiivelj  used  for  purposes  of 
public  worship,  or  exclusively  used  for  those  of  a  seminary 
of  learning.  I  do  not  understand  that  either  the  courts 
below  which  adjudged  the  exemption  claimed,  or  the 
learned  counsel  who  argued  the  case  at  our  bar  in  behalf 
of  the  respondent,  deemed  the  corporation  a  "seminary 
of  learning"  within  the  meaning  of  the  statute.  That 
phrase  includes  academies,  and  describes  institutions  of  learn- 
ing, for  either  sex,  of  a  similar  character.  They  are  subject 
to  the  visitation  of  the  regents,  are  required  to  report  to 
them,  and  are  permitted  to  share  in  the  income  of  the  literar 
ture  fund.  (2  R  S.  [7th  ed.]  1116,  §§  23,  24,  29.)  The 
Young  Men's  Christian  Association  was  not  incorporated  as  a 
.seminary  of  learning  and  does  not  answer  that  description. 
Unless,  therefore,  it  can  be  truthfully  and  correctly  said  that 
its  building  is  exclusively  used  for  purposes  of  public  wor- 
ship, it  can  have  no  exemption  from  taxation  upon  its  Bowery 
Institute.  There  is  no  ambiguity  in  the  phrase  "  public  wor- 
ship." It  refers  to  the  usual  church  services  upon  the 
Sabbath,  open  freely  to  the  public  and  in  which  anyone 
may  join.  {Assn.  for  Colored  Orphans  v.  Mayor,  etc.,  104 
N.  Y..581.)  There  are  such  services  held  in  the  building  of 
the  Association,  but  in  comparison  with  the  other  uses  to 
which  that  building  is  put  they  are  the  least  of  all,  not,  per- 
haps, in  their  importance,  but  in  the  time  which  they  occupy 
and  the  proportion  of  the  building  which  they  require.  At 
all  events,  it  cannot  be  properly  said,  upon  the  facts  disclosed, 
that  the  building  is  used  exclusively  for  purposes  of  public 
worship.  Associations  of  this  character  are  so  useful  and  so 
deserving  of  encouragement  and  support  that  a  different 
result  would  please  us  better,  but  we  are  unable  to  reach  it 
under  the  law  as  it  stands. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Aabon  N.  Newcomb,  as  Executor,  etc.,  Appellant,  v,  Edward 
Webster,  as  Executor,  etc.,  et  al.,  Respondents. 

While,  as  a  general  rule,  a  will  and  codicil  are  to  be  construed  as  parts  of 
the  same  instrument,  and  a  codicil  is  no  revocation  of  a  will  further  than 
it  is  so  expressed,  where  the  codicil  contains  dispositions,  inconsistent 
with  provisions  of  the  will,  the  latter  will  be  deemed  revoked  to  the 
extent  of  the  discordant  dispositions,  and  so  far  as  may  be  necessary  to 
give  effect  to  the  provisions  of  the  codicil. 

After  the  making  of  her  will,  the  testatrix  sold  the  principal  real  estate 
devised  and  acquired  other  real  estate.  She  thereafter  executed  a  codicil 
which,  after  providing  for  beneficiaries  named  in  the  will  without  any 
reference,  however,  to  it,  and  also  for  new  beneficiaries,  gave  all 
the  rest  and  residue  of  her  estate,  real  and  personal,  to  certain  bene- 
ficiaries named.  It,  by  express  provision,  revoked  so  much  of  the  will 
as  was  inconsistent  with  the  codicil.  In  an  action  for  the  interpretation 
of  the  instruments,  Tield,  that  all  of  the  provisions  of  the  will,  save  the 
clause  appointing  executoris,  were  revoked  by  the  codicil;  but  that,  as 
said  clause  remained  in  force,  both  instruments  were  properly  admitted 
to  probate. 

(Argued  March  4,  1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  21,  1887,  which  affirmed  a  decision  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  judicial  construction  of 
a  will  and  codicil. 

It  appeared  that  Angelina  B.  Walker  died  on  the  7th  of 
June,  1884,  leaving  real  and  personal  property  in  Monroe 
county ;  that  by  her  will,  dated  April  23,  1881,  she,  by  its 
first  clause,  gave  to  her  sister  Olive,  for  life,  house  No.  89  Frank 
street;  remainder  to  Mrs.  A.  B.  Johnson,  Mary  A.  Hatch  and 
Milicent  J.  Johnson.  By  the  second  clause,  to  Anna  New- 
comb,  for  life,  house  and  lot  No.  14  Spencer  street ;  remainder 
to  the  surviving  children  of  Anna. 

Third.  She  directed  house  No  89^  Frank  street  to  be  sold, 
and  its  proceeds  applied  in  part  to  the  erection  of  a  monument 
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on  "  my  lot  in  Mt.  Hope ; ''  $100  to  the  Mt.  Hope  commis- 
sioners to  keep  the  same  and  lot  in  order,  and  the  residue,  "  to 
Emeline  Soper,  William  Springfetead,  Hubert  Hefrick,  Nelly 
Soper,  Frances  Spencely  and  Elliott  Hodges,  of  Kochester, 
N.  Y.,  share  and  share  alike,  after  first  paying  $100  each  to 
Mrs.  Rose  Chrichton,  of  Rochester,  N.  Y.,  and  to  Charles  P. 
Hodges,  of  Cleveland,  Ohio,  which  I  bequeath  to  them.  The 
legacy  of  William  Springstead  to  be  deposited  in  the  Monroe 
County  Savings  Bank  and  paid  over  with  its  accumulations 
when  he  arrives  at  twenty-one  years  of  age." 

Fourth,  Directs  No.  102  Jones  street  to  be  sold  and  pro- 
ceeds to  be  divided  between  the  six  children  of  George 
Walker. 

Fifth.  She  gives  her  piano  to  Robert  P.  Newcomb,  son  of 
Anna  L.  Newcomb,  and  all  her  household  furniture,  and  house- 
hold goods  and  effects  to  her  nieces,  Mrs.  Adelia  Johnson, 
Mary  Hatch,  Anna  Newcomb,  Ida  Springstead,  of  Rochester, 
and  Minerva  Herrick,  of  Watertown,  N.  Y.,  and  also  all 
residuary  interest^  and  estate,  and  finally  appoints  Aaron  N. 
Newcomb  and  Edward  Webster  executors  of  the  will,  with 
power  to  sell  and  convey  real  estate.  It  further  appeared  that 
in  the  year  1882  she  sold  lot  14,  referred  to  in  the  second 
clause  of  the  will,  and  also  No.  102  Jones  street,  referred  to 
in  the  fourth  clause.  Afterwards,  in  1884,  she  executed  an 
instrument  in  these  words : 

"  I,  Angelina  B.  Walker,  of  the  city  of  Rochester,  county 
of  Monroe  and  state  of  New  York,  do  make,  publish  and 
declare  this  first  codicil  to  my  last  will  and  testament,  hereby 
revoking  so  much  of  my  said  last  will  and  testament  as  is 
inconsistent  with  the  provisions  of  this  codicil. 

•'  Item  First.  I  direct  one  hundred  dollars  to  be  set  aside 
and  paid  over  to  the  commissioners  of  Mount  Hope  as  a  per- 
petual fund,  the  interest  of  which  shall  be  annually  expended 
to  keep  the  lot  in  said  Mount  Hope  belonging  to  my  late  hus- 
band Robert  Walker  and  my  brother  Perry  Hodges. 

"  Second,  I  give  and  bequeath  to  the  Rochester  Home  for 
the  Friendless  one  hundred  and  fifty  dollars. 


1889.]  Newcomb  V,  Webster  et  al.  193 


Statement  of  case. 


"  Third.  I  give  and  bequeath  to  the  Frank  Street  (other- 
wise Sixth)  Methodist  Episcopal  Church  of  Kochester,  to  be 
expended  by  the  trustees  thereof  towards  erecting  a  parsonage 
for  the  use  of  their  pastor,  the  sum  of  five  hundred  ($600) 
dollars. 

^^  Fourth.  I  give  and  bequeath  to  the  Rochester  Orphan 
Asylum  three  hundred  dollars,  to  be  expended  for  the  rearing 
and  education  of  an  orphan,  Belle  Peer  by  name. 

^Fif-ih.  I  give  and  bequeath  to  Hubert  Herrick,  of  Rochester, 
five  hundred  dollars,  to  be  placed  on  interest  in  the  Monroe 
County  Savings  Bank,  paid  over  to  him  on  arriving  at  twenty- 
one  years  of  age ;  if  he  shall  die  before  that  date,  then  said 
legacy  shall  go  to  his  mother,  Minerva  Herrick. 

"  SUffth.  I  give  and  bequeath  to  my  sisters,  Emeline  Soper, 
and  Olive  J.  Hatch,  each  the  sum  of  five  hundred  ($500) 
dollars. 

"  Several.  I  give  and  bequeath  to  the  six  (6)  children  of  my 
brother-in-law  George  Walker,  each  the  sum  of  two  hundred 
($200)  dollars. 

^Fighth.  I  give  and  bequeath  to  my  four  nieces,  Mrs.  Anna 
Newcomb,  Frances  Spencely  (of  Canada),  Adelia  B.  Johnson 
and  Mary  N.  Hatch,  all  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  to  be  divided  equally  between 
them,  and  share  and  share  alike.'' 

The  trial  judge  found  "  that  no  part  of  said  will  is  revoked 
by  said  codicil,  except  the  second  and  fourth  clauses  thereof 
and  the  residuary  devise  in  the  fifth  clause  of  said  will,  but 
that  all  other  legacies  and  devises  in  said  will  and  codicil 
ought  to  be  carried  into  efEect." 

Further  facts  appear  in  the  opinion, 

D,  C.  Bamum  for  appellant.  An  entire  disposition  of  an 
estate  by  a  codicil  is  inconsistent  with  a  prior  will  disposing 
of  the  same  estate,  and  the  will  is  revoked  by  it.  .{Ilutchirv- 
son  V.  Hutchinson^  2  L  J.  [N.  S.]  14 ;  Bartow  v.  Ooffiuj  24 
How.  Pr.  54;  Zarrahee  v.  Larrabee^  28  Yt.'^274;  Bedloe  v» 
SiCKELs— Vol.  LXVIIL    25 
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Eomer,  16  Gray,  432 ;  Bolder  v.  Howell,  8  Vesey,  100 ; 
Bea/rddey  v.  Selectmen^  53  Conn.  489;  3  Atl.  Rep.  657; 
Kermode  v.  McDonald,  L.  R,  1  Eq.  457 ;  L.  R,  3  Ch.  App. 
Cas.  383 ;  Parker  v.  Niooon,  9  Jurist  [N.  S.]  451  ;  Sidgreaves 
Y.  Brewer,  15  Ch.  Div.  594 ;  SmitKa  Estate,  2  Pa.  Co.  Ct. 
Eep.  626 ;  Nelson  v.  McOiffert,  3  Barb.  164 ;  Shouler  on 
Wills,  §  407',  Ludlum  v.  Otis,  15  Hun,  413 ;  /n  re  Fisher, 
4  Wis.  254 ;  Price  v.  MaayvoeU,  28  Penn.  St.  23 ;  Benfrey  v. 
Benfrey,  6  Jurist,  355 ;  Plenty  v.  West,  15  Eng.  Law  and 
Eq.  283 ;  17  Jurist,  9 ;  Jarman  on  Wills,  173.)  The  residuary 
clause  of  the  codicil  takes  all  of  the  estate  not  named  in  the 
codicil  and  includes  all  that  is  not  excepted  from  it.  {Choi- 
madefy  v.  Weaiherhy,  11  East,  322;  In  re  Bastings,  20 
Wk'ly  Rep.  616 ;  Wallach  v.  Seymour,  Id.  634 ;  Bolder  v. 
BoweU,  8  Yesey,  100;  Thayer  v.  WeUington,  9  Allen,  297; 
1  Jarman  on  Wills,  760 ;  In  re  Fisher,  4  Wis.  254.)  That 
•^me  of  the  legacies  in  the  revoked  will  are  specific  and  the 
residuary  clause  of  the  codicil  general  does  not  alter  the  revo- 
cation. {ArrowsmitKs  Trust,  2  D.  F.  &  J.  474 ;  Barklay 
V.  Maskeylne,  5  Jur.  [K.  S.]  12 ;  Butler  v.  Greenwood,  22 
Beav.  303  ;  BiU  v.  Walker,  4  Kay  &  J.  168.)  The  legacies 
in  the  codicil  are  not  cumulative,  but  substitutions  for  those 
of  the  will.  {St  Albans  v.  Beauderk,  2  Atk.  636 ;  Coots  v. 
Boyd,  2  Brown's  Ch.  521 ;  Oshurn  v.  Leeds,  5  Yesey,  384 ; 
Moggridge  v.  Thackwdl,  3  Brown's  Ch.  517;  Ba/rday  v. 
Wainwright,  3  Yesey,  462;  Atty.-Gen,  v.  Barley,  4  Madd. 
^266.)  It  was  the  intention  of  the  testatrix,  as  gathered  from 
the  two  instruments  and  from  all  the  circumstances,  to  revoke 
the  will  and  make  an  entirely  new  disposition  of  her  estate 
by  the  codicil.  {In  re  Fithian,  44  Hun,  457,  181 ;  Scott  v. 
Meeker,  2  id.  162.) 

Boy  C.  Webster  for  respondents.  It  is  a  general  rule  of 
the  courts  of  law  and  equity  to  sustain  a  written  instru- 
ment in  all  its  provisions,  so  far  as  possible,  and  to  reject  no 
•clause  or  sacrifice  an  interest  when  it  can  be  reconciled. 
{TaggeH  v.  Murray,  53  N.  Y.  233 ;  Wood  v.  Sheehan,  68  id. 
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365 ;  Redfield  on  Construction  of  Wills  [4th  ed.]  352,  353.) 
For  the  purpose  of  ascertaining  the  testator's  intention,  the 
whole  instrument  must  be  considered.  (  Westoott  v.  Cody, 
5  Johns.  Ch.  334 ;  Hamilton  v.  Taylor,  18  N.  Y.  358 ;  Lynch 
V.  Pendegast,  67  Barb.  501 ;  Howland  v.  U.  T.  Sem.,  5  N.  T. 
214 ;  Brown  v.  Clarke  16  Hun,  559 ;  77  K  Y.  369 ;  McMaster 
Estate,  1  McCarty,  459;  Kedf.  Sur.  Pr.  [2d  ed.]  191,  192; 
BraM  v.  WiUon,  8  Cow.  56 ;  Conover  v.  Hoffman,  15  Abb. 
Pr.  100 ;  Jarman  on  Wills  [5th  Am.  ed.]  346 ;  5  Yes. 
243 ;  6  id.  100 ;  Whitm/yre  v.  Parker,  52  K  Y.  462 ;  Oxlm/ 
V.  Lane,  35  id.  340 ;  Harrison  v.  Harrison,  36  id.  548 ;  Post 
V.  Hov^,  30  Barb.  313 ;  GUman  v.  Redi/ngton,  24  N.  Y.  9.) 
The  introductory  terms  of  a  will  or  codicil  may  be  considered 
to  aid  in  its  construction.  {Clark  v.  Jacobs,  56  Haw.  Pr. 
519 ;  Youngs  v.  Youngs,  45  N.  Y.  257.)  Specific  legacies  in 
a  will  are  not  revoked  by  general  gift  in  a  codicil.  (1  Jarman 
on  Wills  [5th  Am.  ed.]  343,  346 ;  2  D.  F.  «fe  J.  474 ;  Kedfield 
on  Construction  of  Wills  [4th  ed.]  352 ;  Wehb  v.  Carpenter 
[E.  I.]  12  Am.  K.  129 ;  McNaugUon  v.  McNaugUon,  34  KY. 
201;   Philson  v.  Moore,  23  Hun,  155;  Beck  v.  McGiUis, 

9  Barb.  35.)  Where  two  bequests,  although  of  equal  amounts, 
are  given  to  the  same  legatee  in  different  instruments,  as  by  will 
in  one  case  and  a  codicil  in  another,  the  presumption  is  in  favor 
of  the  legatee,  and  he  takes  both.  {De  Witt  v.  Yates,  10  Johns. 
156 ;  4  Hun,  739, 747 ;  Wash,  on  Real  Prop.  [4th  ed.]  530 ;  Ec 
parte  Fuller,  2  Story  [U.  S.  Eep.]  327 ;  Ives  v.  Allen,  13  Vt. 
629 ;  McKinstry  v.  Sanders,  2  T.  &  C.  181;  43  N.  Y.  368.) 

Satterlee  <&  Yeoman  for  commissioners  of  Mount  Hope 
Cemetery,  respondents.  If  the  legacies  to  these  respondents 
were  for  the  same  purpose  and  cumulative,  they  are  valid 
because  given  by  different  instruments.     {Be  Witt  v.  Yates, 

10  Johns.  157 ;  Chapin  v.  Montgomery,  4  Hun,  739-747.) 

Danfobth,  J.  Both  will  and  codicil  were  admitted  to  pro- 
bate by  the  surrogate  of  Monroe  county,  and  administration 
granted  to  the  persons  named  in  the  will  as  executors ;  and 
some  difference  having  arisen  as  to  the  eflEect  of  the  codicil, 
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this  action  was  brought  by  executor  Newcomb  and  others 
against  executor  Webster  and  others  for  the  purpose  of  obtain- 
ing a  judicial  construction  of  its  provisions.  The  plaintiffe 
contend  that  the  codicil  revokes  all  the  provisions  of  the  will, 
except  those  relating  to  the  appointment  of  executors,  while 
the  defendants  suppose  that  bodi  instruments  can  stand  and  the 
legacies  and  devises  in  each  take  effect. 

The  court  at  Special  and  General  Terms  have  substantially 
sustained  the  view  of  the  defendants,  and  from  that  decision 
the  plaintiffs  appeal. 

It  may  be  taken  as  a  well  settled  general  rule  that  a  will  and 
codicil  are  to  be  construed  together  as  parts  of  one  and  the 
same  instrument,  and  that  a  codicil  is  no  revocation  of  a  will 
further  than  it  is  so  expressed.  {Westcott  v.  Cody,  5  Johns. 
Ch.  34:3.)  But  if  regarded  as  one  instrument,  it  is  found  to 
contain  repugnant  bequests  in  separate  clauses,  one  or  the 
other,  or  both,  must  fail,  and,  therefore,  the  rule  is,  that  of  the 
two  the  bequest  contained  in  the  later  clause  shall  stand* 

The  same  principle  applies  with  greater  force  where  there 
are  two  distinct  instruments  relating  to  the  same  subject-mat- 
ter. In  such  a  case  an  inconsistent  devise  or  bequest  in  the- 
second  or  last  instrument  is  a  complete  revocation  of  the  former. 
But  if  part  is  inconsistent  and  part  is  consistent,  the  first  will 
is  deemed  to  be  revoked  only  to  the  extent  of  the  discordant 
dispositions,  and  so  far  as  may  be  necessary  to  give  effect  to 
the  one  last  made,     {kelson  v  McCriffert^  3  Barb.  Cli.  158.) 

In  the  case  under  consideration  it  appears  that  the  testatrix 
in  her  lifetime,  and  after  the  making  of  the  will,  so  dealt  with 
the  principal  real  estate  described  in  it  as  by  sale  to  revoke 
the  gifts  mentioned  in  the  second  and  fourth  clauses.  She 
also  acquired  real  estate,  and  entertained  a  desire  that 
beneficiaries  other  than  those  first  selected  should  share  in  her 
bounty.  These  circumstances  would  naturally  require  a  redis- 
tribution of  her  estate,  and  in  view  of  them,  we  think  it  clear 
that  the  testatrix  intended  to  make  new  disposition  of  her 
entire  property.  Such  is,  at  any,  rate  the  effect  of  the  lan- 
guage employed  by  her.     There  is,  moreover,  an  expresa 
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revocation  of  so  much  of  the  will  as  is  inconsistent  with  the 
provisions  of  the  codicil.  If  we  apply  this  language  literally, 
it  is  obvious  that  the  entire  will  is  to  be  discarded,  except  so 
much  as  appoints  executors  and  defines  their  powers.  The 
codicil  does  not  deal  with  that  subject,  and  to  that  extent  the 
testatrix  was  justified  in  regarding  the  will  as  a  subsisting 
instngnent.  The  codicil  does,  however,  make  a  complete 
disposition  of  the  property  of  the  decedent,  either  by  special 
legacy  or  residuary  clause ;  it  is  capable  of  operation  without 
aid  from  the  will  and,  in  fact,  is  entirely  independent  of  it. 
The  property  divided,  according  to  its  terms,  would  leave 
nothing  to  apply  upon  the  legacies  or  bequests  of  the  will. 
The  codicil,  moreover,  introduces  new  beneficiaries,  and 
while  it  provides  also  for  persons  already  named  in  the  will, 
does  so,  not  by  referring  to  the  will,  or  by  way  of  increase 
or  addition  to  shares  given  by  it,  but  evidently  by  substitution, 
and  then  by  formal  and  explicit  language  the  testatrix  gives 
to  her  four  nieces  all  the  rest  and  remamder  of  her  estate, 
both  real  and  personal,  to  be  divided  equally  among  them. 
The  remainder  here  spoken  of  is  that  which  is  left  after 
satisfying  the  legacies  provided  for  in  the  same  instrument, 
and  it  is  impossible  for  the  disposition  made  by  the  will  to 
stand  with  that  made  by  the  codicil.  Both  instruments  were, 
however,  properly  admitted  to  probate  for  the  appointment  of 
executors  by  the  will,  holds  good  although  the  estate  is  to  be 
administered  according  to  the  provisions  of  the  codiciL 

The  plaintiflEs  are,  we  think,  entitled  to  a  decree  to  that 
effect,  and  so  far  as  the  judgment  appealed  from  is  to  the  con- 
trary, it  should  be  reversed,  with  costs  to  the  appellant.  But 
as  the  defendants  have  heretofore  succeeded,  they  also  should 
have  one  bill  of  costs,  both  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 
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134  ^;     William  E.  Thorn,  Appellant,  v.  Harriet  H.  Garner  et  aL, 
\^_m  Impleaded,  etc..  Respondents. 

G.  died,  leaving  an  estate  of  over  $4,000,000.  By  his  will  he  bequeathed 
to  his  son  T.  $1,000,000  to  be  paid  within  eighteen  months  after  the 
testator's  death.  There  was  no  provision  for  the  payment  of  interest  on 
this  sum,  or  for  the  support  of  the  legatee  until  it  was  paid.  T.  was  at 
the  time  about  twenty-seven  years  of  age,  in  delicate  health,  and  had 
always  been  supported  by  his  father;  he  was  not,  however,  absolutely 
incompetent  to  transact  any  business,  and  was  named  as  one  of  the  execu- 
tors. His  fees  as  executor,  had  he  qualified,  would  have  been  largely 
in  excess  of  any  sum  he  had  annually  drawn  from  his  father  while  living. 
Held,  that  T.  was  not  entitled  to  any  interest  on  the  legacy  previous  to 
the  expiration  of  the  time  fixed  for  its  payment. 

The  business  carried  on' by  the  testator  had  been  conducted  under  the  name 
of  G.  &  Co.  The  business  was  continued  under  the  same  name  by  W., 
brother  of  the  legatee,  and  the  acting  executor.  During  the  eighteen 
months  between  the  death  of  the  testator  and  the  payment  of  the  legacy, 
certain  simis  of  money  were  paid  to  T.,  amounting  to  $164,000,  nomi- 
nally by  G.  &  Co.,  but  which  were,  in  fact,  payments  on  account  of  the 
legacy.  At  the  end  of  the  eighteen  months  the  balance  of  the  legacy 
was  credited  to  T.  as  payment  in  full.  Held,  that  no  interest  was  prop- 
erly chargeable  on  such  advances. 

Reported  below,  42  Hun,  507. 

(Argued  March  7,  1889;  decided  April  16,  1889.) 

Cross-appeals  from  different  portions  of  .judgment  of 
the  General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  upon  an  order  made  December  18,  1886, 
which  affirmed  a  judgment  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  William  E.  Thorn,  the  sole 
surviving  executor  of  and  trustee  under  the  will  of  Thomas 
Gamer,  Jr.,  deceased,  to  obtain  permission  from  the  court  for 
his  resignation  as  executor  and  trustee,  to  have  a  new  trustee 
appointed  and  for  a  settlement  of  plaintiff's  account.  The 
defendants,  appellants,  were  the  widow  and  daughter  of 
plaintiff's  testator  and  the  beneficiaries  under  his  wilL  The 
questions  presented  arose  upon  the  accounting. 
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Plaintiff   charged  himself  with  the  amount  of  a  legacy 
given  his  testator  under  and  by  the  will  of  his  father,  Thomas 

Garner,  Sr $1 ,000,000 

Less  U.  S.  legacy  tax 10,000 

$990,000 


He  credited  himself :  "  By  cash  paid  Gamer  &  Co.  for 
moneys  advanced  to  Thomas  Gamer,  Jr.,  during  his  life  and 
before  the  legacy  left  him  by  his  father's  will  was  paid, 
$177,754.09." 

The  defendants,  appellants,  claimed  that  the  moneys  alleged 
to  have  been  advanced  by  Garner  &  Co.,  which  were  $164,000, 
the  balance  of  the  credit,  being  interest,  were,  in  fact,  pay- 
ments upon  the  legacy ;  that  the  legatee  was  entitled  to 
interest  on  said  legacy  from  the  time  of  the  death  of  the 
testator  until  payment  thereof,  eighteen  months  thereafter, 
and  that  such  moneys  should  be  applied  in  payment  of  interest 
and  only  the  balance  credited;  also,  that  no  interest  was 
chargeable  on  the  sums  so  paid. 

The  further  material  facts  are  stated  in  the  opinion. 

Homer  A.  Nelson  for  plaintiff.  Thomas  Gamer  was  not 
entitled  to  interest  on  the  legacy  of  $1,000,000  from  the  death 
of  his  father  until  it  was  paid.  {Bradner  v.  Favlhner^  12  N.  Y. 
472 ;  2  R.  S.  90,  §  43 ;  6  Ves.  539,  540,  548 ;  Id.  415 ;  6  Paige, 
304,  305 ;  Qreen  v.  Belcher,  1  Atk.  505 ;  Heath  v.  Perry, 
3  id.  101 ;  HearU  v.  Qre&nbank,  Id.  695,  716 ;  Kirig  v.  TaXbot, 
40  K.  Y.  76 ;  Brown  v.  Knfipp,  79  id.  136 ;  Redf.  Sur.  Ct. 
601.)  The  rule  that  legacies  to  a  child  draw  interest  from 
death  of  testator  only  applies  to  infant  children.  {Cooke  v. 
Meeker,  36  N.  Y.  18;  Ack&rly  v.  Verrion,  1  P.  Wms.  783; 
HiU  V.  Hia,  3  Yes.  &  B.  183 ;  Miles  v.  Boberts,  1  Russ,  &  M. 
555 ;  Leslie  V.  Leslie,  Lloyd  &  Gould,  temp.  Sugd,  4 ;  Rogers 
V.  SouUer,  2  Keen,  598 ;  Wilson  v.  Maddison,  2  Y.  &  C.  372 ; 
Russell  V.  Dickson^  2  Dru.  &  W.  1133 ;  Harvey  v.  Harvey, 
2  P.  Wms.  21 ;  Incledone  v.  Northcote,  3  Atk.  438 ;  Chmribers 
V.  OoodvAn,  11  Ves.  2 ;  Brown  v.  Temperley,  3  Russ.  263 ; 
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IIinnion?8  Exra.  v.  Jacdlms^  27  N.  J.  Eq.  29 ;  Howard  v. 
Francis^  3  id.  445 ;  MWer  v.  Scmford,  31  id.  427 ;  Haven  v. 
Waite^  1  Swanst.  557 ;  WaU  v.  WaUy  15  Simon,  520 ;  Lowndes 
V.  LovmdeSy  15  Yes.  301 ;  BrincJcerhoff  v.  Merselisy  24  N.  J. 
Law,  680.)  Where  a  settlement  appears  to  have  been  final 
and  all  parties  interested  to  have  been  before  the  surrogate, 
the  presumption  must  be  that  the  settlement  embraced  every- 
thing which  was  the  proper  subject  of  inquiry.  {Bk.  of- 
PoughJceepde  v.  Hasbrouck^  2  Seld.  216;  Brown  v.  Broumy 
53  Barb.  217;  Stiles  v.  Burch,  5  Paige,  132;  Wright  v. 
Trustees,  etc.,  1  HoflE  Ch.  202;  3  Lans.  324;  Rose  v.  Lewis^ 
Gen.  Term,  4th  Dept.  Nov.  1870.) 

Joseph  H.  Choate,  Duncan  Smithy  J.  Evarts  Tracy  and 
William  F.  Iiov)e  for  defendants.  The  legacy  given  by  the 
will  of  Thomas  Gamer,  Sr.,  to  his  son  Thomas  Gamer,  Jr., 
bore  interest  from  the  testator's  death.  The  situation  of 
the  SQU,  tlie  father's  treatment  of  him,  and  the  fact  that 
he  provided  no  other  maintenance  for  him,  by  tlie  will,  show 
that  this  must  have  been  testator's  intention.  {Green  v. 
BeUhier,  1  Atk.  505 ;  Heath  v.  Perry,  3  id.  101 ;  Yoffi 
Bramer  v.  Esbts.  of  Hoffman,  2  Johns.  Cas.  200 ;  Lupton  v. 
Lwpton,  2  Johns.  Ch.  614,  627,  628;  King  v.  Talhot,^ 
N.  Y.  76,  91,  92 ;  Br(ywn  v.  Knapp,  79  id.  136;  Keating  v. 
Bruns,  3  Dem.  233 ;  Davison  v.  Bake,  16  Atl.  Kep.  [N.  J., 
Dec.  1888]  227;  Lowndes  v.  Lowndes,  15  Yesey,  301; 
Sullivan  v.  Winthrop,  1  Sumn.  1,  15  ;  Hearle  v.  Greenhank, 
3  Atk.  716 ;  In  re  R(ms^  Estate,  9  Hare,  649,  6^3 ;  In  re 
George,  6  Ch.  D.  837 ;  47  L.  J.  Ch.  118 ;  Hennian  v.  Jacolms, 
27  N.  J.  Eq.  28-30.  Heath  v.  Perry,  3  Atk.  101, 102 ;  Bow- 
man's Appeal,  34  Pa.  St.  23 ;  LeecKs  Appeal,  44  id.  140, 142 ; 
Coxy.  CarkandaUs,  13  K  J.  Eq.  136,  140;  Brinokerhoffy. 
Mwrsdis,  24  N.  J.  Law,  680 ;  Morgan  v.  Pope,  7  Ooldw.  541, 
549,  550 ;  HaH  v.  WiUiam^,  77  N.  C.  426, 428 ;  Ohisholm  v. 
Chishdm,  4  Rich.  [S.  C]  Eq.  266,  270;  Mc  Williams  v. 
Falcon,  6  Jones  Eq.  235,  236,  237 ;  In  re  Wood,  1  Dem.  559, 
567 ;   Howard  v.  Francis^  30  N.  J,  Eq.  444,  448 ;  Raven 
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V.  Waite,  1  Swanst.  553 ;  WaU  v.  Wall,  15  Sim.  513,  520 ; 
Perry  v.  Whitehead,  6  Ves.  546 ;  Russell  v.  Dicksohy  1  Con.  & 
Law,  284,  290 ;  2  Dr.  &  War.  133,  141 ;  4  Ir.  Eq.  Rep.  339, 
343.)  Interest  should  at  least  have  been  collected  on  the 
$1,000,000  legacy,  from  the  expiration  of  one  year  from 
the  death  of  Thomas  Gamer,  Sr.,  and  accounted  for  by  the 
plaintiff,  with  interest  thereon.  (2  R.  S.  90,  §  43 ;  Lawrence 
V.  Embree,  3  Bradf.  364,  366 ;  Campbells.  Gowdrey,  31  How. 
Pr.  172 ;  DvMan  v.  Carter,  3  Dem.  149 ;  Matter  of  Noyes, 
5  id.  309,  318,  319;  Damson  v.  Rake,  16  Atl.  Rep.  227; 
Wheder  v.  Ruthven,  74  N.  Y.  428,  431 ;  Marsh  v.  Bague, 
1  Edw.  Ch.  174,  187 ;  In  re  Spencer,  12  Atl.  Rep.  124,  128.) 
The  fact  stated  that  the  debts  due  the  estate  are  not  collected 
will  not  justify  the  decree  that  they  were  not  collectible.  That 
they  were  not  must  be  shown  by  a  proper  statement.  {In  re 
Jones,  1  Redf.  263,  267;  Watts  v.  Jenkins,  11  Barb.  546; 
Bk.  of  Poughkeepsie  v.  Hashrouck,  6  N.  Y.  216;  Brovm  v. 
Brofjon,  53  Barb.  217 ;  AnneU  v.  Kerr,  2  Rob.  556,  569 ; 
Buck  Estaie,  15  Abb.  Pr.  12,  41 ;  Johnson  v.  Richards, 
8  Hun,  454.) 

Nathaniel  S.  Smith,  guardian  ad  litem,  for  infant  defend- 
ants. Interest  should  not  have  been  allowed  on  the  legacy 
to  Thomas  Gramer  from  the  death  of  the  testator  to  its  pay- 
ment. {Bradner  v.  Faulkner,  12  N.  Y.  474;  Oreen  v. 
Belcher,!  Atkyn,  105 ;  Heath  v.  Perry,  3  id.  101 ;  Hearle  v. 
areenbamJc,  Id.  695;  King  v.  Talhot,  40  N.  Y.  77;  Brown 
V.  Knapp^  79  id.  141 ;  Raven  v.  Waite,  1  Swanst.  557 ;  Lowndes 
V.  Lowndes,  15  Ves.  301.) 

Peckham,  J.  On  the  16th  of  October,  1867,  Thomas  Gamer, 
a  resident  of  the  city  of  New  York,  died.  Up  to  the  time  of  liis 
death  ho  had  carried  on  an  extensive  business  in  the  manufacture 
and  sale  of  cotton  goods  under  the  firm  name  of  Gamer  &  Co. 
By  his  will  he  gave  and  bequeathed  to  his  son  Thomas,  plaint- 
iffs testator,  the  sum  of  $1,000,000,  to  be  paid  to  him  within 
eighteen  months  after  the  testator's  decease.  The  chief  ques- 
SicKELs  — YoL.  LXYIII.    26 
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tion  arising  upon  this  appeal  is,' whether  the  legacy  bore  interest 
from  the  time  of  the  death  of  the  testator  up  to  the  time  when 
it  was  paid,  eighteen  months  thereafter.  It  has  thus  far  been 
held  that  it  did.  We  have  come  to  a  contrary  conclusion. 
The  statute  prohibits  the  payment  of  legacies  until  a  year  after 
the  granting  of  letters  testamentary ;  and  the  general  principle 
is  that  interest  upon  legacies  is  not  payable  until  the  principal 
becomes  due.  If  interest  be  allowed  before  that  time,  without 
a  specific  direction  in  the  will,  it  constitutes  an  exception  to 
the  rule,  and  is  founded  generally  upon  certain  facts  which  the 
courts  have  agreed  are  equivalent  to  an  express  direction  in 
the  will  to  pay  interest,  because,  from  such  facts,  the  courts 
will  presume  an  intention  on  the  part  of  the  testator  to  have 
it  paid.  {Bradner  v.  Fandhaer^  12  N.  Y.  472;  Cooke  y. 
Meeker,  36  id.  18 ;  Brown  v.  Enapp,  79  id.  136.)  The  fact 
that  the  legacy  was  payable  to  an  infant  child,  or  to  an  infant 
towards  whom  the  testator  had.  stood  in  loco  parentis,  such  as 
a  grandchild,  and  that  there  was  no  other  provision  made  in 
the  will  for  the  maintenance  of  such  legatee,  has  been  regarded 
by  the  courts  as  a  fact  sufficiently  indicative  of  the  inten- 
tion of  the  testator  to  authorize  payment  of  interest  from 
his  death,  although  such  direction  was  not  found  in  the  will. 
(Cases  cited  mpra.)  The  widow  and  daughter  of  the 
deceased  legatee  in  this  case  claimed  that  there  were  facts 
existing  which  showed  that  it  was  the  intention  of  the 
testator  that  the  legacy  should  draw  interest  from  the  time  of 
his  death.  It  cannot  be  disputed  that  if  such  were  his  inten- 
tion, it  is  the  duty  of  the  court  to  carry  it  out.  As  there  was 
no  specific  direction  in  his  will  to  pay  interest,  the  claim  that, 
nevertheless,  it  was  the  intention  of  the  testator  that  it  should 
be  paid  from  the  time  of  his  death,  is  founded  upon  the  state- 
ment that  the  legatee,  although  at  the  time  of  the  death  of  the 
testator  a  man  twenty-seven  or  twenty-eight  years  old,  was  yet 
in  poor  health,  unable  to  support  himself,  and  that  from  his 
birth  up  to  the  time  of  the  death  of  the  testator  he  had  been 
wholly  supported  by  such  testator,  and  that  the  legacy  was,  of 
course,  given  to  him  for  his  support  and  maintenance,  and  on 
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account  of  these  facts  it  was  intended  by  the  testator  to  bear 
interest  from  the  time  of  his  deatli ;  that  it  could  not  have 
been  his  intention  that  his  son,  the  legatee,  should  have  no 
fund  to  resort  to  for  his  support  for  eighteen  months  after  his 
death.     The  learned  counsel  for  the  widow  and  child  of  the 
legatee  admitted,  and  very  properly,  that  the  mere  fact  that  a 
legacy  is  given  for  the  support,  in  express  terms,  of  an  adult 
child,  is  not  sufficient  to  rebut  the  presumption  which  exists 
against  an  adult  that  he  is  able  to  support  himself  for  the  first 
year,  and  that,  therefore,  the  support  referred  to  in  the  par- 
ticular case  must  be  what  is  ordinarily  understood  as  support 
after  the  first  year  in  accordance  with  the  usual  practice.  But 
he  claims  that  the  rule  is  altered  when  the  additional  fact  is 
found  that  on  account  of  the  ill  health  of  the  legatee,  in  this 
case,  he  was  unable  to  support  himself  during  that  year,  and 
that  he  had  no  other  means  of  support  than  the  legacy  given  liim 
by  the  will  of  his  father.     We  have  looked  at  all  the  cases 
cited  by  the  counsel  upon  this  question,  and  we  find  none  where 
it  is  held  that  interest  upon  a  legacy  is  payable  from  the  death 
of  the  testator  where  the  legacy  was  given  to  an  adult.     In 
J£c  IVilliams  v.  Falcon  (6  Jones'  [N.  C]  Eq.  235),  the  interest 
was  directed  to  be  paid  annually  for  the  sole  and  separate  use 
of  the  testator's  mother,  and  the  legacy  was  demonstrative  and 
the  f  and  productive.     In  Sart  v.  Williams  (77  N.  C.  426), 
the  legatee  was  a  f  reedman.     The  legacy  was  a  pecuniary 
one,  and,  so  far  as  I  can  understand  from  the  case,  interest  was 
allowed  commencing  a  year  from  the  death  of  the  testator. 
In  Morgan  v.  Pope  (7  Coldw.  [Tenn.]  541),  interest,  in  fact, 
was  allowed  commencing  a  year  from  the  testator's  deatli. 
We  think  there  is  not  enough  in  this  case  to  show  that  the 
intention  of  the  testator  (which,  as  all  agree,  is  the  controlling 
element)  was  that  interest,  from  the  time  of  his  death,  should 
be  paid  upon  this  legacy.     The  legatee,  although  in  delicate 
health,  was  not,  as  the  case  shows,  absolutely  incompetent  to 
transact  any  business. 

He  was  a  gentleman  of  leisure;   traveled  considerably; 
bought  land  and  built  or  repaired  a  house,  and  clearly  was 


204  Thobn  v.  Gabneb  et  al.  [-^P^'^^ 

Opinion  of  the  Court,  i>er  Pbckham,  J. 

able  to  be  out  and  to  give  some  little  attention  to  business  for 
at  least  a  portion  of  the  time,  had  he  so  desired.  It  is  tnie 
his  father  had  always  supported  him;  but  it  is  equally 
true  that  his  father  knew  the  condition  of  his  son's  health,  his 
capacity  for  business  and  liis  general  ability  to  transact  it,  and, 
with  such  knowledge,  made  him  one  of  the  executors  of  his 
estate.  The  testator  was  a  man  of  experience,  engaged  in  large 
business  enterprises  and  a  man  who  had  made  an  inunense  for- 
tune, stated  in  the  case  to  have  been  at  the  time  of  his  death, 
between  four  and  five  millions  of  dollars.  From  the  time*  his 
son  became  of  age  he  had  given  him  a  salary,  nominal  in  amount, 
and  allowed  him  to  draw  for  sums  far  in  excess  of  the  amount 
of  his  salary.  These  were  charged  upon  the  books  of  the 
testator  as  against  the  salary  account,  and  the  balance  charged 
to  profit  and  loss.  To  such  a  man  the  question  of  interest 
was,  necessarily,  an  important  one.  It  was,  of  course,  present 
to  his  mind,  and  it  cannot  be  supposed  that  if  he  had 
intended  interest  should  be  paid  from  tlie  time  of  his  decease, 
his  will  would  have  been  silent  upon  that  subject.  The  lan- 
guage of  Gabdinbb,  Ch.  J.,  in  BradTier  v.  Faulkner  (suprd)^ 
upon  the  same  subject,  is  very  apt  here.  "  In  addition  t§ 
"  these  considerations  we  have  the  strong  negative  evidence 
"  of  the  intention  of  the  testator  in  his  omission  to  provide 
"  that  this  legacy  should  draw  interest  from  any  period.  He 
"  was  aware  that  there  waste  bean  interval  between  his  death 
"  and  the  receipt  of  this  bequest  by  the  beneficiary,  should  his 
"  executors  comply  literally  with  his  injunctions.  The  amount 
"  (of  the  legacy)  was  large,  and  the  interest,  even  for  a  few 
"  months,  too  considerable  to  escape  the  attention  of  a  man  in 
"  the  habit  of  making  investments  and  realizing  interest  upon 
"  them,  as  the  inventory  of  \m  estate  proves  to  have  been  the 
"  case  with  the  testator.  That  he,  as  a  man  of  business, 
"  should  make  no  provision  for  interest,  under  these  circum- 
"  stances,  is  presumptive  evidence  that,  in  his  own  opinion, 
^^the  advantages  of  his  daughter  in  the  disposition  of  his 
"  property,  could  be,  and  were  equalized  without  it."  *  *  * 
"  It  is  enough  that  the  matter  (of  the  payment  of  interest)  is 


1889.]  Thobn  v.  Gabneb  et  al.  205 

Opinion  of  the  Court,  per  Pbckham,  J. 

*'left  in  doubt.  Plaintiff  can  rely  on  the  general  rule  that 
*'  no  interest  accrues  until  the  legacy  wafi  payable.  The  bur- 
"  den  ifi  upon  those  who  claim  it,  to  show  a  clear  intent  that 
"  interest  should  be  paid  from  tlie  time  of  the  death  of  the  tes- 
"  tator,  notwithstanding  his  silenee  on  the  subject.  This  has 
"  not  been  done.  We  are  not  authorized  to  speculate  as  to 
"  his  intention,  or  to  add  to  the  will  by  mere  conjecture." 
Before  the  death  of  his  father,  so  far  as  appears  from  the 
evidence,  the  legatee  had  never  drawn  as  much  as  $15,000 
a  year  j  but  by  his  appointment  as  one  of  the  executors 
of  this  estate  he  had  but  to  qualify,  or,  in  other  words, 
to  do  what  his  father  by  such  appointment  desired  that 
he  should  do,  and  his  fees  bs  executor  would  have  been  largely 
in  excess  of  any  sum  he  had  annually  drawn  from  his  father 
while  living.  It  may  very  well  be  that  the  testator  appointed 
him  executor  for  the  very  purpose  of  enabling  him  to  earn 
such  fees  and  to  place  him,  in  some  degree,  upon  an  equality 
(in  the  management  of  the  estate,  at  least)  with  his  younger 
brother  William  T. ;  and,  in  addition,  the  fact  that  he  was 
executor  would  enable  him  to  pay  himself  the  amount  of  the 
legacy  bequeathed  to  him  at  the  earliest  possible  moment  con- 
sistent with  the  proper  administration  of  the  estate.  If  it  were 
admitted  that  the  rule  has  been  correctly  stated  by  the  counsel 
for  the  widow  of  the  legatee,  we  yet  hold  that  this  case  does 
not  fall  within  the  most  liberal  construction  of  that  rule, 
because  it  is  evident  from  the  facts  that  the  legatee  had  but  to 
qualify  as  executor  of  the  will  of  his  deceased  father  to  put 
himself  in  a  position  to  earn,  with  very  slight  effort,  far  more 
in  the  course  of  a  year  tlian  he  had  ever  received  from  his 
father  while  living  in  the  same  length  of  time,  and  also 
because  by  virtue  of  his  position  as  executor  he  could  have 
paid  the  legacy  to  himself,  as  above  stated.  These  facts, 
together  with  the  absence  of  any  direction  in  the  will  to  pay 
interest,  seem  to  us  to  be  conclusive  asjainst  any  such  intention 
having  existed  in  the  mind  of  the  testator  when  he  executed 
the  will. 
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What  has  already  been  said  disposes  of  the  claim  made  by 
the  counsel  for  the  widow  of  the  legatee,  that  in  any  event 
interest  upon  the  legacy  is  payable  at  the  expiration  of  the 
year  from  the  death  of  the  testator.  By  the  terms  of  the  will 
it  was  not  due  until  eighteen  months  from  the  time  of  the  tes- 
tator's death,  and  the  cases  cited  by  the  learned  counsel,  in 
relation  to  interest  being  payable  at  the  expiration  of  the  year, 
do  not  apply.  The  interest  charged  against  plaintiflE  upon  the 
legacy  for  eighteen  months,  and  the  interest  on  that  sum,  must, 
therefore,  be  stricken  from  the  account 

The  next  question  arising  is  whether  the  interest  amounting 
to  $13,198.95  upon  certain  alleged  advances  of  Gamer  &  Co. 
to  the  legatee  is  properly  charged  ?  We  think  plainly  not. 
By  the  system  of  bookkeeping  adopted,  it  appeared  that  dur- 
ing the  eighteen  months  which  elapsed  between  the  death  of 
Thomas  Garner,  Sr.,  and  the  payment  of  the  legacy  of 
$1,000,000,  certain  sums  of  money,  amounting  to  one  hundred 
and  sixty-four  thousand  and  some  odd  dollars,  were  paid  to 
the  legatee  by  Gamer  &  Co.,  and  interest  upon  those  payments 
was  charged  from  the  time  of  each  payment  until  the  repay- 
ment by  the  plaintiff  after  the  receipt  of  the  milUon  dollar's 
legacy.  In  truth,  there  were  no  such  advances  and  no  such 
interest.  The  whole  thing  was  a  mere  matter  of  bookkeeping. 
Garner  &  Co.  consisted  simply  of  William  T.  Gamer,  the 
brother  of  the  deceased  legatee  and  the  executor  of  his 
father's  will,  and  the  payments  made  to  the  legatee,  nominally 
by  Gamer  &  Co.,  were  payments  on  account  of  the  legacy  to 
such  legatee  by  William  T.  Garner,  the  executor,  and  during 
that  eighteen  months  they  amounted  to  the  sum  above  men- 
tioned. At  the  expiration  of  the  eighteen  months  the  balance 
of  the  million  dollars  became  due  and  was  credited  on  the 
books  to  the  legatee  as  a  payment  in  full  of  that  amount, 
deducting  therefrom  the  internal  revenue  tax.  The  payments 
actually  made  being  made  in  truth  by  WilUam  T.  Gamer  on 
account  of  the  legacy,  no  interest  on  those  alleged  advances 
by  Gamer  &  Co.,  which  was  simply  another  name  for  William 
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T.  Gramer,  could  properly  be  charged  ;  and  tliat  sum  should 

be  deducted  from  such  alleged  payments.* 

*»»«*«  i& 

The  decree  of  the  court  below  should  be  modified  in  con- 
formity with  the  views  expressed  here,  and  as  modified 
affirmed,  with  costs  to  all  the  parties  payable  out  of  the  fund. 

All  concur. 

Judgment  accordingly. 

113  ao? 

198  277 
127  406 

Alexander  Van  Rensselaer,  as  Executor,  etc..  Respondent,    \^  ^| 
V.  Annie  W.  Van  Rensselaer  et  al.,  Appellants.  isT^; 

The  will  of  P.,  executed  in  1871,  after  various  legacies  which  he  directed  I  MO  atfi 
to  be  paid  out  of  a  certain  fund,  gave  a  legacy  of  $10,000  to  the  testator's 
sister  E.,  the  directions  for  the  payment  of  which  were  as  follows:  *'  To 
be  paid  by  my  executors  when  it  shall  be  convenient  for  them,  without 
regard  to  the  time  fixed  by  law,  out  of  the  moncsys  derived  from  the  sale 
of  the  Van  Schaick  farm,  ♦  *  *  or  otherwise,  as  it  shall  seem  best  to 
them.  It  is  further  my  will  that  this  legacy  shall  be  deemed  subservient 
to  all  others."  Following  this  was  a  gift  of  the  residuary  estate.  The 
testator  had,  previous  to  the  execution  of  the  will,  entered  into  a  contract 
with  agents  for  the  sale  of  the  farm  mentioned,  in  city  lots.  He  died  in 
March,  1878.  Previous' to  June,  1874,  there  had  been  paid  over  to  the  sole 
acting  executor,  or  upon  his  order  to  the  residuary  legatee,  over  $16,000  of 
proceeds  "  derived  from  the  sale"  of  said  lots,  and  said  legatee  received 
more  than  sufficient  to  pay  the  legacy  to  E.  In  an  action  against  said 
executor  and  legatee  for  an  accounting  and  to  compel  payment  to  E.  of 
said  legacy,  held,  that  by  the  will  the  legacy  was  charged  upon  the  land 
specified  and  the  proceeds  of  the  sale,  which  not  only  stood  as  security, 
but  were  to  be  deemed  the  primary  fund  from  which  such  payment  should 
be  made;  that  when  the  residuary  legatee  took  the  land  and  its  proceeds 
she  took  it  cum  an&re,  and  having  accepted  the  devise  must  discharge  the 
obligation  resting  upon  it;  that  the  provision  making  the  legacy  "sub- 
servient to  all  others  "  did  not  include  the  residuary  gift,  but  simply  the 
general  legacies;  and  that  the  "convenience"  referred  to  respected  the 
situation  of  the  estate,  not  the  choice  or  arbitrary  will  of  the  executor, 
and  when  all  the  other  general  legacies  were  paid,  leaving  a  surplus  of 
the  general  fund  intact  for  the  residuary  legatee,  and  there  remained 
sufilcient  from  the  farm  sales  to  pay  the  legacy  to  E.,  it  became  due  and 

*The  omitted  portion  of  the  opinion  treats  of  small  items  in  the  account 
and  presents  nothing  of  general  interest. 
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payable,  and  both  the  executor,  who  had  misappropriated  the  money  and 
the  residuary  legatee  who  had  wrongfully  accepted  it.  became  liable  for 
its  payment,  although  there  remained  unsold  of  the  farm  lands  sufficient 
to  pay  the  legacy. 

Also,  held,  that  plaintiff  was  entitled  to  interest  from  the  time  when 
sufficient  of  the  proceeds  of  the  farm  sales  had  been  realized  to  pay  her 
legacy. 

Where  a  complaint  presents  a  proper  case  for  equitable  Jurisdiction  the 
fact  that  the  possible  result  of  the  action  may  be  a  personal  judgment 
does  not  oust  the  court  of  Jurisdiction,  or  entitle  the  defendant  to  a  jury 
trial. 

The  executor  had  had  a  final  settlement  of  his  accounts.  Upon  that  settle- 
ment, against  the  objection  of  E.,  the  executor  was  allowed  to  exclude 
from  his  account  the  proceeds  of  the  farm  sales,  and  the  account  was 
settled  without  regard  thereto.  Meld,  that  the  decree  of  the  surrogate 
upon  such  settlement  was  no  bar  to  this  action.    (Code  Civ.  Pro.  §  2742.) 

(Argued  March  11,  1880;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  26,  1887,  which  afiirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Thomas  Allison  for  appellants.  The  decree  of  the  surrogate, 
upon  the  accounting  by  the  defendant  Hamilton  as  executor, 
was  conclusive  in  favor  of  both  of  the  defendants,  Hamilton  and 
Yan  Rensselaer,  against  the  right  of  the  plaintiff  to  recover 
the  judgment  rendered  and  appealed  from  herein.  (Code, 
§§  S?472, 2743,  subds.  3, 4 ;  Stiles  v.  BurcK,  5  Paige,  132 ;  Purdy 
V.  Hayt^  92  K  Y.  446  ;  In  re  Verplanck^  91  id.  439 ;  Biggs 
V.  Cragg^  89  id.  479 ;  Matter  qf  Hood^  90  id.  5 12 ;  Zeamtt  v. 
WolooUy  95  id.  212;  Crahh  y.  Young,  92  id.  56;  BrovmY. 
Ma^OTy  etc.,  66  id.  391 ;  Demarest  v.  Darg,  32  id.  281.)  The 
legEwy  being  a  demonstrative  one,  it  was  not  payable  out  of 
and  could  not  be  recovered  from  the  general  assets  of  the 
testator  until  the  fund  out  of  which  it  was  primarily  payable 
liad  been  exhausted.     {Giddings  v.  Seward,  16  N,  T.  366 ; 
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PierreporU  v.  Edwards^  25  id.  131 ;  Florence  v.  Sandsy 
4  Redf .  206 ;  Enders  v.  Enders^  2  Barb.  367 ;  2  Williams  on 
Executors  [Itli  Am.  ed.]  994 ;  2  Redfield  on  Wills  [3d.  ed.j 
127;  SeldenY.  Watta^  9  Week.  Rep.  847.)  The  judgment 
appealed  from  cannot  be  sustained  upon  the  theory  that  the 
legacy  is  a  charge  upon  the  land.  {Warren  v.  Diwies, 
2  M.  K.  Ch.  49.)  There  could,  in  no  event,  be  a  judgment 
for  this  legacy  against  both  the  executor,  as  such,  and  Mrs.  Van 
Rei^sselaer,  who  was  not  executrix,  and  was  neither  sued  nor 
held  liable  as  executrix,  but  who  was,  and  was  sued  and  held 
liable  as  residuary  legatee  and  devisee.  (Code,  §  1821.)  The 
court  below  erred  in  allowing  interest  on  the  legacy  from  one 
year  from  the  granting  of  letters  testamentary.  (2  Roper  on 
Legacies,  1245,  1246 ;  Wheeler  v.  Euthvm,  74  N.  Y.  428.) 
The  defendants,  appellants,  had  a  right  to  have  the  issues 
tried  before  a  jury,  and  could  not  be  deprived  of  that  right 
by  plaintiff  pleading  in  her  complaint  a  cause  of  action  in 
equity.  {Beck  v.  AUison,  56  N.  T.  366,  372,  373  :  Wheelock 
V.  Zecy  74  id.  495.) 

J,  Ed/ward  AeJdey  for  respondent.  The  action  was  prop- 
erly tried  at  Special  Term,  being  such  a  one  as  would  be  called 
equitable,  under  the  former  practice,  and  the  request  for  a  trial 
by  jury  was  properly  overruled.  (Code  Civ.  Pro.  §  1819; 
Bundle  v.  AUison,  34  K  Y.  180 ;  Kelsey  v.  Western^  2  id.  500 ;. 
508 ;  Loder  v.  Hatfidd^  71  id.  92 ;  3  Williams  on  Executors, 
2117,  note  h ;  1  Story  on  Eq.  Jur.  §  593 ;  2  Roper  on  Lega- 
cies  [White's  ed.]  685 ;  Jeremy's  Eq.  Jur.  104 ;  Murtka  v.. 
CW-%,  90  N.  Y.  372 ;  Hale  v.  Omaha  Nal.  Bh,  49  id.  631 
Marquat  v.  Ma/rquat^  12  id.  336 ;  Ba/rlow  v.  Scott^  24  id.  40 
Emory  v.  Pease^  20  id.  62 ;  Conaughty  v.  Nichols^  42  id.  83 
Bdl  V.  Merrifieldy  109  id.  202.)  An  account  of  the  receipts 
for  the  sale  of  land  having  been  rendered,  it  became  unnecessary 
to  give  that  relief,  and  a  simple  money  judgment  was  ordered, 
but  the  nature  of  the  case  was  not  thereby  altered  in  any  par- 
ticular, or  changed  into  a  legal  action.  {Bell  v.  Merrifield^ 
SiCKELs— Vol.  LXVIII.     27 
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109  K  Y.  207;  Murtha  v.  Curley,  90  id.  372;  Sale  v. 
Omaha  JVat.  Bk.y  49  id.  631.)  The  appellants  waived  any 
right  to  a  trial  by  jnry  by  noticing  the  case  for  trial  at  Special 
Term.  {UoKeOar  v.  Rogers,  109  K  Y.  471.)  As  the 
defendant  Van  Rensselaer  accepted  the  devise  of  the  farm, 
shown  by  her  conveying  part  of  it,  she  became  liable  to  pay 
the  amount  of  the  plaintiflPs  legacy.  {Loder  v.  Hatfield,  71 
N.  Y.  104 ;  Glen  v.  Fish^,  6  Johns.  Ch.  33 ;  Maamjoell  v.  Wetr 
tenhaUy  2  P.  Wms.  26.)  The  questions  raised  upon  the 
accounting  before  the  surrogate  and  those  raised  m  this 
action  are  entirely  different.  (Redfield  on  Surrogates,  571 ; 
2  R.  S.,  chap.  6,  tit.  3,  art.  2,  §  46 ;  2  Code  Civ.  Pro.  §  723.) 
But  even  if  the  questions  before  the  surrogate  had  been  the 
same  as  those  involved  in  the  present  action,  the  surrogate 
had  no  jurisdiction  to  try  and  determine  them.  {Sevan  v. 
Cooper,  72  N.  Y.  328 ;  Code  Civ.  Pro.  §§  2718,  2742,  2749.) 

Finoh,  J.  This  action  was  brought  to  enforce  the  collection 
of  a  legacy,  and  resulted  in  a  judgment  for  its  recovery,  with 
the  interest  accrued,  against  the  sole  acting  executor  and  against 
the  residuary  legatee.  The  terms  of  the  bequest  were  some- 
what unusual.  The  testator,  Philip  Livingston  Van  Rensselaer, 
first  gave  to  his  two  brothers,  and  to  his  sister  Alice,  $10,000 
each,  to  be  paid  out  of  moneys  which  he  had  loaned  from  time 
to  time  to  a  relative'  whom  he  named.  He  then  gave  to  his 
sister  Elizabeth  the  legacy  now  in  question,  using  the  following 
language:  "  I  hereby  give  and  bequeath  to  my  sister  Elizabeth 
the  sum  of  ten  thousand  dollars,  to  be  paid  by  my  executors 
when  it  shall  be  convenient  for  them,  without  regard  to  the 
time  fixed  by  law,  out  of  the  moneys  derived  from  the  sale  of 
the  Van  Schaick  farm  left  me  by  my  brother  Courtlandt,  or 
otherwise  if  it  shall  seem  best  to  them.  It  is  further  my  will 
that  this  legacy  shall  be  deemed  subservient  to  all  others." 
The  testator  then  gave  a  small  legacy  to  the  College  of  New 
Jersey,  and  all  the  rest,  residue  and  remainder  of  his  property  to 
his  wife  Annie.  He  named  her  as  executrix,  and  the  defendant 
Hamilton  as  executor,  but  the  latter  only  qualified  and  acted. 
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The  will  is  dated  May  26,  1871,  and  the  testator  died  in 
March,  1 873.  It  is  now  sixteen  years  since  the  will  took  effect, 
and  the  legacy  given  to  Elizabeth  remains  still  unpaid.  She 
has  died,  and  her  representatives  are  seeking  in  this  action  to 
enforce  the  gift  so  long  and  persistently  withheld.  In  1870, 
and  about  one  year  before  the  date  of  the  will,  the  testator 
had  entered  into  a  contract  with  John  P.  Albertson  and  Levi 
Smith  for  the  sale  by  them  in  city  lots  of  the  Van  Schaick 
farm,  which  was  situated  near  the  city  of  Troy.  They  were 
described  as  his  agents  and  as  acting  in  his  employ.  Thej 
were  to  find  purchasers  and  the  deeds  to  be  executed  by  Van 
Rensselaer ;  the  proceeds  of  all  sales  were  to  be  received  by 
them,  applied  first  to  the  payment  of  necessary  disbursements, 
and  then  the  balance  to  be  paid  to  Van  Rennselaer  until  he 
had  received  the  full  sum  of  $20,000,  at  which  time  the 
unsold  land  was  to  belong  in  equal  proportions  to  the  two 
parties  to  the  contract,  and  the  proceeds  of  further  sales  to  be 
equally  divided.  Under  this  contract  the  testator,  before  the 
date  of  his  will,  had  received  in  mortgages,  as  the  product  of 
sales,  a  little  over  $2,000,  and  was  expecting  more  to  follow ; 
and  before  his  death  had  received  in  such  mortgages  a  total  of 
$8,140.  These  were  proceeds  "  derived  from  the  sale  of  the 
Van  Schaick  farm,"  and  were  turned  into  money  after  his 
death  by  a  transfer  of  them  to  Albertson  and  Smith,  who 
discounted  them  at  a  moderate  reduction,  and  they  became  in 
the  hands  of  the  executor  "  moneys  derived  from  the  sale  of 
the  Van  Schaick  farm,"  and  within  the  precise  description 
of  the  will.  The  reduction  in  the  amount  of  these  mortgages 
by  the  process  of  turning  them  into  money  was  probably  not 
far  from  $1,000,  so  that  something  over  $6,000  or  $7,000  was 
realized  in  cash.  This  sum  was  paid  to  the  residuary  legatee, 
and  the  executor  declares  that  none  of  it  came  into  liis  hands ; 
but  he  admits  that  he  executed  the  assignments  to  enable  the 
legatee  to  get  the  money,  and  it  is  plain  that  the  purchasers 
from  the  executor  would  have  paid  him  if  he  had  not  author- 
ized a  direct  payment  to  the  legatee. 

It  is  found  as  a  fact  that,  after  testator's  death,  proceeds  of 
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the  farm  passed  through  the  executor's  hands  to  the  amount 
of  $17,240.  The  appellants  insist  that  in  this  sum  is  included 
the  amount  realized  from  the  mortgages  sold.  I  do  not  see 
how  tliat  can  be  true.  Smith  furnishes  an  abstract  of  all  pay- 
ments made  to  the  estate  which,  of  course,  includes  the  mort- 
gages afterwards  discounted,  and  the  total  is  $23,584.  If  we 
deduct  from  that  the  proceeds  of  those  mortgages,  which 
the  court  finds  to  have  been  $6,344,  treated  as  received  by  the 
testator  in  his  lifetime,  there  remains  exactly  the  $17,240  fixed 
by  the  finding.  Smith  swears  that,  in  round  numbers,  about 
$24,000  was  realized  from  the  sales,  and  that  more  than  $20,000- 
had  been  paid  on  account  of  the  contract  to  the  testator  and 
the  estate.  I  do  not  deem  it  material  to  further  examine  that 
subject,  for  the  proceeds  of  the  testator's  mortgages  were  n«ver 
included  by  the  executor  itf  the  general  assets,  or  accounted 
for  as  such,  but  were  moneys  derived  from  the  farm  sales  and 
specifically  applicable  to  the  legacy  due  Elizabeth.  The  execu-^ 
tor  misappropriated  them  when  he  permitted  their  payment, 
to  the  residuary  legatee. 

The  widow  has  been  paia  and  has  received  into  her  posses^ 
sion  more  than  enough  of  the  proceeds  of  the  farm  to  pay  the. 
legacy  to  Elizabeth.  That  legacy,  by  the  terms  of  the  will,, 
was  charged  upon  the  specific  land  and  the  proceeds  of  its  sale. 
The  legacy  was  to  be  paid  out  of  it,  and  it  was  not  only  to 
stand  as  security  for  the  payment,  but  to  be  deemed  the  primary 
fund  from  which  such  payment  should  be  made.  When  the 
residuary  legatee  took  the  land  and  its  proceeds  she  took  them 
cum  onere,  subject  to  the  charge  imposed  upon  them,  and 
having  accepted  the  devise  must  discharge  the  obligation  rest« 
ing  upon  it. 

The  principal  defense  argued  in  her  behalf  ia  founded  upon 
the  pecuUar  terms  of  the  legacy.  Proof  was  given  that 
enough  of  the  unsold  land  remained  to  provide  for  the  legacy 
at  some  time  in  the  future  when  sales  shall  again  become  pos- 
sible at  what  are  deemed  suitable  prices  by  the  parties  having 
them  in  charge,"  and  so  it  is  claimed  that  the  legacy  of  Eliza- 
beth could  be  postponed  because  it  was  payable  at  the  con- 
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venience  of  the  executor,  and  because  it  was  made  subservient 
to  all  the  other  legacies.  By  the  words  "  all  others  "  is  meant 
all  other  legacies  of  the  same  class  and  kind ;  that  is,  all  the  gen- 
eral legacies  given  by  the  will.  The  language  is  "  this  legacy 
shall  be  subservient  to  all  others."  The  explanation  of  the  pro- 
vision seems  to  me  quite  obvious.  Outside  of  the  Van  Schaick 
farm  the  bulk  of  the  testator's  property  was  a  debt  due  to  him 
from  a  relative,  and  sufficient  in  amount  to  pay  the  legacies  which 
had  a  preference  in  the  mind  of  the  testator,  and  beyond  that  to 
furnish  a  surplus,  adequate,  if  not  further  diminished,  for  the 
support  of  the  widow.  That  fund  he  desired  to  preserve  for 
those  purposes.  Elizabeth  had  married  a  wealthy  husband,  and 
if  any  legacy  should  fail  or  abate,  or  be  sensibly  diminished,  he 
preferred  it  should  be  that,  and  such  was  his  meaning  in 
charging  it  upon  the  Van  Schaick  farm  and  making  it  payable 
out  of  the  existing  contract  for  its  sale  and  declaring  it  as  a 
legacy  subservient  to  all  others.  But  nothing  in  the  will  pro- 
vides or  indicates  that  when  all  other  legacies  were  paid,  and 
the  surplus  of  the  general  estate  was  preserved  intact  for  the 
widow,  and  there  yet  remained  sufficient  from  the  farm  sales 
to  pay  Elilsabeth,  that  she  should  be  further  postponed.  He 
knew  that  the  amount  and  time  of  the  sales  would  be  uncer- 
tain, and,  lest  for  that  reason  the  general  estate  might  be  drawn 
upon  to  pay  Elizabeth,  he  made  her  legacy  payable  at  the  con- 
venience of  the  executor.  But  that  convenience  respected 
the  situation  of  the  estate,  and  not  the  choice  or  arbitrary  will 
of  the  executor ;  and  when  money  enough  was  realized  from 
the  sales  to  pay  Elizabeth  from  that  designated  source,  there 
was  no  excuse  for  further  delay,  the  legacy  became  due  and 
payable,  and  the  executor  who  misappropriated  the  money, 
and  the  legatee  who  wrongfully  accepted  and  retained  it, 
became  alike  liable  for  its  payment.  ' 

But  further  difficulties  have  been  suggested.  The  case  was 
tried  at  Special  Term.  At  the  outset  the  defendants  objected 
to  the  tribunal  "  as  an  improper  one  for  the  trial  of  any  ques- 
tion involving  a  personal  judgment "  against  either  of  the 
defendants,  and  "  demanded  that  if  8uch  qicestion  was  to  he 
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fyried  it  should  be  by  a  jury  trial."  This  objection  was  not  that 
the  case  as  disclosed  by  the  pleadings  was  only  triable  by  a 
jury.  It  looked  not  to  the  case  as  presented  by  the  complaint, 
but  as  it  might  possibly  be  decided  at  the  end.  Such  an 
objection  is  wholly  unsound.  It  conceded  that  the  action  as  it 
came  into  court  was  of  an  equitable  character,  as  it  certainly 
was,  but  insisted  that  if  the  final  relief  was  to  be  a  personal 
judgment,  the  case  was  one  for  a  jury.  A  court  of  equity 
does  not  in  that  manner  lose  its  jurisdiction,  and,  having  once 
acquired  it,  retains  it  to  the  end,  even  though  it  may  turn  out 
that  adequate  relief  is  reached  by  a  merely  personal  judgment. 
That  is  not  an  uncommon  occurrence.  But  a  more  serious 
objection  taken  in  behalf  of  the  executor  was  founded  upon 
the  settlement  of  his  accounts,  as  such,  and  the  final  decree  of 
the  surrogate,  which  is  claimed  to  be  conclusive  upon  the  issues 
raised  in  this  action.  Upon  that  settlement  the  executor 
wholly  excluded  from  his  account  the  proceeds  of  the  farm 
sales,  and  was  neither  charged  with  them  on  the  one  hand  nor 
credited  with  them  on  the  other.  By  his  own  act,  the  surrogate 
assenting,  they  were  withdrawn  from  that  litigation  and  left 
outside  of  the  settlement  made.  To  this  the  legatee  Elizabeth 
objected,  but  in  vain,  and  the  account  was  settled  irrespective 
of  any  of  the  proceeds  of  the  Van  Schaick  farm.  '  That  decree 
has  no  effect  upon  what  was  not  involved  in  the  settlement, 
because  explicitly  withheld  from  it  and  put  outside  of  its 
operation.  The  Code  of  Civil  Procedure  (§  2742)  provides 
upon  what  facts  the  judicial  settlement  of  an  executor's  account 
shall  be  conclusive  and  expressly  excludes  all  others.  The 
facts  settled  are :  (1.)  That  the  items  of  expenditure  allowed 
are  correct.  (2.)  That  the  accounting  party  has  been  charged 
with  all  interest  for  money  received  by  him  and  einbrdced  in 
ike  acGowrU.  (3.)  That  the  money  charged  as  collected  was 
all  that  was  collectible  on  the  debts* stated  in  the  aceount. 
(4.)  And  that  the  allowances  for  increase  and  decrease, 
as  made  in  the  valiie  of  property^  were  correctly  made.  It  will 
be  observed  that  none  of  these  facts  are  in  any  manner  ques- 
tioned or  controverted  in  this  action.  •  What  concerns  us  now 
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was  not  before  the  surrogate  then  or  involved  in  any  of  the 
facts  as  to  which  the  decree  is  conclusive.  By  the  action  of 
the  executor  himself  the  questions  here  presented,  if,  indeed, 
the  surrogate  could  have  solved  them  at  all,  were  withdrawn 
from  his  jurisdiction  and  left  for  the  consideration  of  another 
forum. 

A  fm*ther  objection  is  taken  to  the  allowance  of  interest 
which  was  computed  in  the  judgment  from  one  year  after  the 
issue  of  letters  testamentary.  That  is  the  rule  where  no  time 
of  payment  is  fixed  by  the  will,  and  the  legacy  then  becomes 
due.  But  the  testator  set  aside  the  legal  rule  by  the  very 
terms  of  liis  bequest,  and  made  the  legacy  payable  out  of  a 
specific  fund,  and  when  convenient  for  the  executor.  We 
have  already  said  what  was  meant  and  intended  by  that  con- 
venience, and  that  the  legacy  became  payable  when  sufficient 
moneys  had  been  realized  from  the  farm  sales  to  pay  the 
bequest.  The  figures  furnished  by  the  agents  who  made  the 
sales,  show  that  on  the  Ist  of  June,  1874,  they  had  exceeded 
$16,000,  and  more  than  $15,000  of  the  purchase-money  had 
been  paid  in  cash  to  the  executor  or  upon  his  direction. 
With  funds  in  hand  at  that  date  sufficient  to  pay  the  legacy, 
and  no  possible  inconvenience  to  the  estate  preventing  that 
application,  the  legacy  became  due  and  interest  began  to  run 
upon  it.     Its  allowance,  therefore,  was  not  error. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  Gray,  J.,  concurring  in  result. 

Judgment  affirmed. 
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William  H.  Jackson  et  al.,  Respondents,  v.  Jesse  H.  Bunnell 
et  al.,  Appellants. 

After  a  final  judgment  in  an  action  which  doesf  not  award  an  injunction, 
staying  finally  and  entirely  the  enforcement  of  a  judgment  in  another 
court,  and  reserves  no  right  to  apply  upon  the  foot  of  the  decree,  that 
relief  may  not  be  granted  by  order  on  affidavits. 

A  permanent  injunction  is  in  no  sense  a  provisional  remedy,  and  can  only 
be  granted  where  the  pleadings  in  an  action  show  its  necessity  and  the 
remedy  is  asked  as  an  element  of  the  final  relief  sought  (Code  Civil  Pro. 
§  602);  and  so,  it  may  not  be  granted  by  mere  order  when  no  action 
between  the  parties  is  pending,  although  actions  covering  the  controversy 
have  gone  to  final  judgment. 

Trams  v.  Myers  (67  N.  Y.  542)  distinguished. 
(Argued  March  5,  1889;  decided  April  16,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  in  and  for  the  city  and  county  of  New  York,  made 
May  5, 1887,  which  affirmed  an  order  of  Special  Term,  continu- 
ing and  making  permanent  a  preliminary  injunction  granted 
with  an  order  to  show  cause  upon  which  the  motion  was  made. 

The  material  facts  are  stated  in  the  opinion. 

^ek  Oowen  for  appellants.  There  was  no  authority  in  the 
court  bjelow  to  grant  a  permanent  injunction  on  affidavits 
and  after  entry  of  final  judgment.  (Code  of  Civ.  Pro. 
§§  602,  608 ;  SneUing  v.  Howard,  7  Duer,  400 ;  Fellows  v. 
Heermam,  13  Abb.  Pr.  [N.  8.]  1,  9 ;  Erie  R.  Co,  v.  Bam-, 
sey,  45  N.  Y.  645 ;  Spears  v.  Mathews,  66  id.  117;  Waylaiid 
Y.  Tyson,  45  id.  281 ;  Thompson  v.  K  B.  Co.,  45  id.  468, 
472 ;  Gardner  v.  Gardner,  87  id.  14.)  No  injunction,  even 
pendente  lite,  to  restrain  the  defendants  from  enforcing  their 
lien,  can  be  granted,  as  the  plaintiffs  have  not  shown  that 
they  were  entitled  to  such  relief  in  the  action.  (Abbott's 
Trial  Ev.  832;  Ward  v.  Dewey,  7  How.  17;  Huhe  v. 
Thompson,  8  id.  475 ;  Wordsworth  v.  Lyon,  5  id.  463 ; 
Story  Eq.  §§  897,  898  ;  StuU  v.  Westfall,  25  Hun,  1 ;  Xen- 
on inj.  [ed.  1871]  613,  §  23;  Dawson  v.  Gates,  1  Beav. 
301 ;  Burgess  v.  Home,  14  L.  T.  461 ;  McHenry  v.  Henry, 
90  N.  Y.  58  ;    Olssen  v.  Smith,  7  How.  481 ;   High  on  Injunc. 
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§  1573 ;  Geritil  v.  Amavd^  38  How.  94 ;  Ha/rtt  v.  Harvey^ 
19  id.  245;  Olmstead  v.  Loomis^  6  Barb.  152;  Crocker  v. 
Ba^r^  3  Abb.  Pr.  182 ;  Hovey  v.  McOrea,  4  How.  31.)  The 
facts  presented  by  plaintiffs  were  not  sufficient  to  authorize 
an  injunction,  because  they  do  not  show  that  the  proposed  sale 
would  tend  to  make  the  judgment  ineffectual.  {McHenry  v. 
Jewett,  90  K  Y.  58,  62;  Cameron  Y.White,  3  Tex.  152; 
Henderson  v.  MorriU,  12  id.  1 ;  Power  v.  Village  of  Athens, 
19  Hun,  165 ,  N.T,&  Alhomy  R  li.  Co.  v.  W.  S.  R.  E.  Co., 
11  Abb.  K  C.  386 ;  Bayard  v.  FeOows,  28  Barb.  451.)  No 
injunction  could  be  granted,  as  not  only  the  equities  were  denied 
in  the  opposing  affidavit,  but  the  preponderance  of  evidence 
was  to  the  effect  that  the  allegation  in  plaintiffs'  affidavits 
were  false.  {Stei/nherg  v.  O^  Connor,  42  How.  52 ;  Finnegam, 
V.  Lee,  18  id.  186 ;  Blatchford  v.  iT.  T.&N.H.  R.  R.  Co., 
5  Abb.  276;  CasseU  v.  Fishe,  2  Civ.  Pro.  Hep.  94;  Am.  O. 
Pub.  Assn.  V.  Orocer  Pvb.  Assn.,  51  How.  Pr.  462 ;  Decker 
V.  Decker,  52  id.  218.) 

iT.  A.  McBride  for  respondents.  The  court  below  had 
the  power  to  restrain  the  enforcement  of  an  execution  issued 
upon  the  judgment  of  Bunnell  &  McLaughlin  recovered 
in  a  District  Court.  {Shaw  v.  Dwight,  16  Barb.  536; 
Foster  v.  WUson,  1  Duer,  624;  11  N.  Y.  Leg.  Obs.  624; 
Reynolds  v.  Pa/rke,  5  Lans.  149.)  After  judgment  is 
rendered  in  one  court  injunction  may  issue  from  a  different 
court  restraining  the  enforcement  of  the  execution.  {Shaw 
V.  Dwight,  16  Barb.  536 ;  Chappel  v.  Potter,  11  How.  Pr. 
365 ;  Reynold^  v.  Park,  5  Lans.  149 ;  2  Story's  Eq.  Jur.  688 ; 
Willard's  Eq.  356.)  Aside  from  general  equity  power,  this 
court  did  have  power  and  authority  sufficient  to  grant  the 
injunction  order,  staying  the  judgment  of  the  District  Court 
and  the  enforcement  of  the  execution  issued  thereon,  under 
the  provisions  of  the  Code.     (Code  Civ.  Pro.  §  604,  subd.  1.) 

Finch,  J.  The  plaintiffs  in  this  case  brought  their  action  tq 
foreclose  a  lien  upon  certain  property  belonging  ip  one  Myers, 
SicKELs— YoL.  LXYin.     28 
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and  whicli  consisted  of  six  lots  with  .newly  constructed  build- 
ings thereon,  located  on  the  northerly  side  of  Eighty-second 
street  in  the  city  of  New  York,  and  one  hundred  feet  easterly 
of  the  north-east  comer  of  that  street  and  Tenth  avenue.  Their 
notice  of  lien  was  filed  on  the  13th  of  November,  1886,  and 
their  complaint  served  on  the  eighth  of  the  following  Decem- 
ber. The  pleadings  in  that  action  are  not  returned,  and  we 
cannot  know  their  contents.  The  referee's  report  and  the  final 
judgment  rendered  are  before  us,  and  from  them  and  other 
papers  we  are  enabled  to  ascertain  that  the  parties  defendant 
were,  besides  Myers,  his  general  assignee,  Roberts,  and  seven 
other  persons,  among  whom  were  Bunnell  &  McLaughlin, 
who  are  the  present  appellants.  The  latter  were  made  defend- 
ants because  of  a  prior  lien  or  attempted  lien  made  and  filed 
by  them.  Their  notice  was  filed  October  30, 1886,  or  about  two- 
weeks  in  advance  of  the  plaintiffs,  but  described  the  property 
sought  to  be  charged  as  six  three-story  houses  on  the  north  side 
of  west  Eighty-second  street  "  commencing  about  100  feet  from 
the  comer  of  Ninth  avenue  and  Eighty-second  street."  Thi^ 
description  was  probably  incorrect,  and  may  not  have  covered 
the  houses  in  question.  But  it  was  accompanied  by  a  diagram 
upon  which  the  six  houses  are  indicated  by  the  figures  "  100  " 
placed  between  the  west  lot  of  the  group  and  the  corner  of 
Tenth  avenue.  These  figures  were  at  first  written  in  the  dia- 
gram on  the  other  side  of  the  houses  and  between  them  and 
Ninth  avenue,  but  were  at  some  time  erased  and  put  where 
they  now  appear.  Before  the  13th  of  January,  1887,  Bunnell 
&  McLaughlin  began  an  action  in  the  District  Court  of  the 
city  for  a  foreclosure  of  their  lien,  making  no  person  defendant 
except  Myers.  This  the  lien  law  permitted,  since  their  claim 
was  less  than  $250.  Meanwhile  the  present  action,  which  was 
in  the  Common  Pleas,  proceeded  to  its  termination.  Bunnell  & 
McLaughlin  interposed  no  answer.  Their  judgment  in  the  Dis- 
trict Court  appears  to  have  been  entered  on  the  3d  day  of  Decem- 
ber, 1886,  or  three  days  before  the  plaintiffs'  complaint  and  notice 
were  filed,  and  contained  a  correct  description  which  had  been 
allowed  by  amendment.     They  had  issued  execution  and  the 
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sheriff  was  preparing  to  sell  when  the  referee's  report  in  this 
action  was  filed.  -  The  referee  found  that  Bunnell  &  McLaugh- 
lin had  no  lien  upon  the  premises,  and  awarded  judgment  of 
sale  and  foreclosure  in  favor  of  the  other  lienors,  any  surplus 
obtained  to  be  paid  to  the  general  assignee  of  Myers.  At  this, 
stage  of  the  difficulty  the  present  plaintiffs  obtained  an  order 
to  show  cause  why  Bunnell  &  McLaughlin  should  not  be 
restrained  from  enforcing  their  judgment.  This  order  waa 
founded  upon  affidavits.  It  came  on  to  be  heard  on  the  same 
day  of  plaintiff's  application  for  judgment,  and  was  accom- 
panied by  a  stay  of  proceedings  or  prelirtdnary  injunction 
granted  at  the  same  time  with  the  order.  Judgment  in  the 
action  was  awarded  in  favor  of  the  plaintiffs  and  duly  entered. 
That  judgment  gave  them  no  relief  by  way  of  injunction 
restraining  the  enforcement  of  the  prior  action.  If  in  their 
complaint  they  set  out  the  facts  and  asked  for  an  injunction, 
that  relief  was  refused  them  on  the  final  judgment.  If  they 
did  not  set  out  the  facts,  and  ask  for  the  needed  restraint,  of 
course  they  could  not  have  it  in  the  judgment.  Undoubtedly 
they  did  not,  for  they  claim  to  have  discovered  a  fraudulent 
alteration  of  the  notice  of  lien  after  their  own  action  was  com- 
menced.  Their  judgment  was  entered  on  the  fifteenth  day  of 
March,  which  was  also  the  rfetum  day  of  the  order,  but  the 
permanent  injunction  was  not  then  awarded.  The  decision 
allowing  it  seems  to  have  been  made  on  tlie  twenty-first  of 
March,  and  the  order  was  entered  as  having  been  granted  at 
a  Special  Term  held  on  the  thirtieth  of  March.  On  these  facts- 
we  are  met  by  the  question  whether  a  final  and  permanent 
injunction  can  in  tay  case  be  granted  on  motion  and  by  a  mere 
order  when  no  action  between  the  parties  is  pending,  but  both 
actions  covering  the  controversy  have  gone  to  final  judgment. 
Under  the  law  of  this  state  there  is  no  authority  for  such  an 
order.  The  Code  has  abolished  the  writ  of  injunction  and 
substituted  as  a  provisional  remedy  an  injunction  granted  by 
an  order.  (Code  of  Civil  Pro.  §  602.)  It  can  be  awarded 
only  in  the  cases  and  in  the  manner  specifically  prescribed^ 
and  is  impliedly  forbidden  in  any  others.     {FeUows  v.  Heer- 
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mans,  13  Abb.  Pr.  [N.  S.]  9.)  Even  where,  after  judgment, 
there  has  been  an  appeal  the  previous  temporary  injunction  is 
abrogated  by  the  judgment,  and  any  hew  or  further  restraints 
must  be  contained  in  the  final  judgment  or  order,  or  cannot  be 
granted  at  all.  {Gardner  v.  Gardne?*,  87  If .  T.  18 ;  People  ex 
rel  V.  RandaU,1Z  id.  416  ;  Spears  v.  Mathews,  66  id.  128.)  The 
rule  is  easily  justified  on  principle.  An  injunction  by  order 
is  a  provisional  remedy  and  temporary  in  its  character.  It 
assumes  a  pending  litigation  in  which  all  questions  are  to  be 
settled  by  a  judgment,  and  operates  only  imtil  that  judgment 
is  rendered.  If  by  that  a  permanent  injunction  is  granted,  the 
temporary  one  is,  of  course,  ended,  and  equally  so  if  a  perma- 
nent injunction  is  in  the  end  denied.  The  order  here  appealed' 
from  cannot  be  sustained  as  a  provisional  remedy  under  the 
Oode,  for  it  conforms  to  none  of  the  necessary  conditions. 

But  a  permanent  injunction  is  in  no  sense  a  provisional 
remedy.  It  is  always  and  must  be  final  relief.  A  court  of 
equity  may  grant  it  in  an  action  where  the  pleadings  show  its 
necessity,  and  the  remedy  is  asked  as  an  element  of  the  final 
relief  sought ;  but  after  judgment  which  does  not  award  it,  and 
which  judgment  is  a  final  disposition  of  the  action,  there  can 
l)e  no  permanent  injunction  granted  upon  affidavits  and  an 
order.  In  High  on  Injunctions  (§  1591)  it  is  said  that  there 
is  no  precedent  for  granting  a  permanent  injunction  upon 
afiidavits.  There  may  be  exceptions  to  that  rule,  but,  when 
examined,  most  of  them  will  appear  to  be  cases  in  which  the 
injunction  was  not  final  and  permanent,  or  in  which  the  action 
was  still  pending  although  an  interlocutory  judgment  had  been 
rendered.  The  case  of  Travis  v.  Myer%  (67  N.  Y.  542)  is  an 
illustration.  The  action  was  against  an  assigned  for  the  benefit 
of  creditors  to  close  up  his  trust.  After  a  decree  for  an 
accounting,  an  injunction  restraining  suits  at  law  was  granted 
on  motion.  The  court  described  the  decree  as  interlocutoiy, 
fio  that  the  action  was  still  pending  and  not  ended  by  a  final 
judgment  which  itself  granted  no  restraint.  It  is  possible, 
also,  that  such  an  injunction  should  be  regarded  as  rather  pro- 
visional than  permanent,  and  intended  merely   to  protect 
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the  court's  possession  of  the  assets  to  be  distributed  until 
realized  and  finally  divided.  {Thompson  v.  JSrovm,  4  Jolins. 
Ch.  619 ;  Atty.  Gen.  v.  Guard.  Mut.  Life  Ins.  Co.^  77  N.  Y. 
272.)  But  cases  of  this  character,  whether  regarded  as 
exceptional  or  not,  furnish  no  authority  for  an  injunction, 
granted  upon  a  motion,  and  founded  on  aflSdavits,  which  is  per- 
manent and  final  in  its  character,  and  assumes  after  a  judgment 
has  been  rendered  which  imposes  no  restraint  and  reserves  no 
right  to  apply  upon  the  foot  of  the  decree,  to  stay  and  enjoin 
finally  and  entirely  the  enforcement  of  a  judgment  in  another 
court.  That  relief,  subject,  perhaps,  to  possible  exceptions 
resting  upon  peculiar  grounds,  can  only  be  given  in  an  action 
properly  brought  and  upon  pleadings  which  warrant  the  relief. 

There  was,  therefore,  in  this  case  no  jurisdiction  to  make 
the  order  appealed  from.  Bunnell  &  McLaughlin  had  a^ 
regular  judgment  of  foreclosure  against  Myers  and  could 
enforce  it  against  him.  It  did  not  bind  or  affect  the  present 
plaintiffs,  as  it  respected  their  liens.  If  for  any  sufficient 
reason  they  desired  to  prevent  its  enforcement,  they  should  have^ 
served  an  amended  or  supplemental  complaint  charging  the 
judgment  of  the  District  Court  to  have  been  fraudulent ;  or  if 
that  relief  in  the  pending  action  could  not  have  been  given  by 
reason  of  its  peculiar  character,  then  they  should  have  brought 
a  new  action  to  set  aside  or  restrain  the  judgment  of  which 
they  complained.  If  that  action  could  not  be  maintained,  it 
would  be  because  the  appellants'  judgment  was  good  against 
Myers,  and  could  be  enforced  against  him,  and  not  good  as 
against  the  lienors  in  the  Common  Pleas,  who  could  pursue 
their  own  remedy  unaffected  by  it.  Those  suggestions,  how- 
ever, would  be  equally  an  answer  to  an  injunction  sought  on 
motion.  Without  discussing  those  questions,  it  is  sufficient 
for  present  purposes  to  hold  that  the  injunction  granted  wa& 
permanent  and  final,  and  beyond  the  authority  of  the  court 
to  graiit  on  a  mere  motion  founded  upon  affidavits. 

The  order  should  be  reversed,  with  costs. 

All  concur. 

Order  reversed. 
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Julia   F.   Kibtz,   as    Administratrix,   etc.,   Respondent,  v. 
Hezekiah  Peck,  Appellant. 

Where,  upon  a  jury  trial,  each  party  asks  that  a  verdict  be  ordered  in  his 
favor  and  neither  asks  to  go  to  the  jury  upon  any  question  of  fact,  the  court 
is  authorized  to  find  upon  the  facts,  and  if  there  is  any  evidence  to 
sustain  it«  finding,  it  is  conclusive  here;  by  requesting  the  court  to 
determine  the  case  as  one  of  law,  a  party  waives  his  right,  if  any,  to  go 
to  the  jury. 

In  an  action  upon  a  promissory  note  for  $1,500,  it  appeared  that  the 
note  was  given  as  the  consideration  for  a  contract,  whereby  the 
payee,  among  other  things,  agreed  that  when  the  maker  "  shall  pay  "  the 
$1,500  she  ' '  shall  release  and  discharge  "  him  from  all  claims,  etc.  Held, 
the  execution  of  the  release  was  not  a  condition  precedent  to  payment, 
nor  was  defendant  entitled  to  a  concurrent  performance,  but  the  pay- 
ment was  to  precede  the  release;  also,  that,  upon  payment;  the  contract 
itself  would  operate  as  a  release. 

The  defense  of  a  failure,  on  the  part  of  the  payee,  to  perform  was  not  set 
up  in  the  answer.  Bdd,  that  if  it  was  available,  it  should  have  been 
pleaded,  and  because  of  failure  to  set  it  up  in  the  answer  it  was  properly 
excluded. 

So  long  as  the  purchaser  of  lands  remains  in  possession  under  his  deed  he 
has  no  defense  to  an  action  for  the  purchase-price.  His  remedy  in  case 
of  failure  or  defect  in  title  is  by  action  on  the  covenants  in  his  deed  or 
contract. 

(Argued  March  11,  1880;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  14,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

'  J.  Decker  for  respondent.  When  a  defendant  requests  the 
court  to  direct  a  verdict  in  his  favor,  he  thereby  assumes  that 
there  is  no  dispute  as  to  the  facts,  and  substitutes  the  court  in 
the  place  of  the  jury,  and  he  is  concluded  by  its  decision. 
{Provost  V.  McFncore,  102  N".  Y.  .650 ;  Ormes  v.  Bauehy,  82 
id.  443 ;  CoUigan  v.  Scott,  58  id.  671 ;  Koehler  v.  Adle7',  78 
id.  287 ;  G^Neil  v.  James,  43  id.  85  ;  Barnes  v.  Rernie,  12  id. 
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18;  WincheU  v.  Hichs,  18  id.  558;  Marme  Bk.  of  N.  Y. 
V.  Cle7nen;t8j  31  id.  43 ;  Strong^  Recevoer^  v.  N.  Y.  Z.  M.  Co.^ 
•6  Hun,  528,  529 ;  PeopU  v.  Clarh,  8  N.  Y.  74 ;  49  id.  384, 
-671;  47  id.  313,  568;  Fowler  v.  M.  L.  Ins.  Co.,  41  Hun, 
560,  361 ;  Stratford  v.  Jones,  97  N.  T.  589.)  Every  pre- 
:sumption  is  in  favor  of  the  decision,  and  in  reviewing  it,  sucli 
facts  as  are  essential  to  support  it  the  law  will  imply,  and  the 
court  will  presume  such  facts  were  found  and  that  there  was 
sufficient  additional  evidence  given  to  justify  it.  {Porter  v. 
&nith,  107  N.  Y.  533 ;  35  Hun,  118 ;  Spencer  v.  Chamhere, 
89  id.  193 ;  Hagadom  v.  Dodge,  2  N.  Y.  S.  E.  335 ;  Rowland 
V.  Dodge,  20  Hun,  472 ;  Grigm  v.  Phdpe,  21 N.  Y.  Week.  Dig. 
590 ;  Phmip  V.  GallaM,  62  N.  Y.  257,  265 ;  Rider  v.  PowdL, 
38  id.  310,  317;  Myer  v.  Lathrop,  73  id.  321 ;  Day  v.  Town 
^f  New  Lots,  107  id.  149,  157 ;  TalcoU  v.  Smith,  20  K  Y. 
Week.  Di^.  562;  VemolY.  Smith,  63  N.  Y.  47;  Grants. 
Moi*8e,  22  id.  323;  Caswell  v.  Davis,  58  id.  223 ;  Pef^ne 
V.  HotchUss,  2  Sup.  Ct.  384;  59  N,  Y.  649;  Parsons  v. 
Coleman,  59  id.  329 ;  HigUe  v.  Heath,  3  Sup.  Ct.  783 ;  Dal- 
seiU  V.  Raw,  1  id.  4;  Provost  v.  McEncroe,  102  N.  Y.  650 ; 
Marine  BTc.  v.  Clements,  31  id.  43  ;  Koehler  v.  Adler,  78  id. 
287  ;  Strong  v.  Z.  M.  Co.,  6  Hun,  528,  529.)  When  a  court 
•of  review  is  satisfied,  from  the  general  scope  and  tenor  of  the 
proceedings  on  the  trial,  that  a  particular  fact  was  not  a  matter 
•of  contest,  but  was  assumed  or  taken  for  granted  in  the  con- 
duct of  the  cause,  it  will  conclude  that  the  fact  was  as  it  was 
iwsumed  to  be.  {Dawley  v.  Brown,  79  N.  Y.  394 ;  Vail  v. 
Reynolds,  42  Hun,  647 ;  Paige  v.  Fazackerly,  36  Barb.  393 ; 
mU  V.  Hermans,  17  Hun,  47 ;  Smith  v.  HUl,  22  Barb.  656.) 
There  was  a  complete  execution  of  the  contract  on  the  part  of 
the  plaintiff,'  except  only  as  to  the  releases,  and  being  partially 
performed  on  her  part,  it  was  not  a  case  of  a  total  failure  of 
consideration.  (McConihe  v.  Fales,  107  N.  Y.  404,  407, 408 ; 
Ryerson  v.  Willis,  81  id.  277,  279,  280 ;  Parkinson  v.  STier- 
man,  74  id.  88,  92  ;  Tilyou  v.  Reynolds,  108  id.  559,  562 ; 
Wood7-af  V.  E.  R.  Co.,  93  id.  609 ;  Thorp  v.  KeoJcich  Coal 
<Jo.,  48  id.  253  ;   Yorhx.  Allen,  30  id.  104 ;  Linsey  v.  Fergvr 
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son,  3  Lans.  196 ;  49  K  Y.  623  ;  jStevenson  v.  MaosweU,  2  id. 
416;  Vtele  v.  T.  dk  B.  R.  R.  Co.,  20  id.  186,  187;  GaU  v. 
Nixon,  6  Cow.  445 ;  Paine  v.  Ladue,  1  Hill,  116 ;  1  Saund. 
320  ;  5  Wend.  496 ;  14  id.  219 ;  Lewis  v.  McMillan,  41  Barb. 
420 ;  3  Lans.  199 ;  Spiller  v.  WestlaTce,  2  B.  &  Ad.  155 ;  22 
Eng.  C.  Law,  49  ;  Freeligh  v.  Piatt,  5  Cow.  494;  Moggridge 
V.  Jones,  14  East,  486 ;  Chapman  v.  Eddy,  13  Vt.  205 ; 
1  Parson's  Contracts,  203,  note  z ;  Parsons  on  Bills  and  Notes^ 
203;  W^^ht  V.  Delafidd,  23  Barb.  498;  49  K  Y.  626; 
3  Lans.  199 ;  7  id.  87 ;  7  Hun,  246 ;  Lamerson  v.  Marmn^ 
8  Barb.  9 ;  Tompkim  v.  Hyatt,  28  K  Y.  353 ;  Harris  v. 
Troup,  8  Paige,  423.)  If  the  defendant  has  derived  any 
benefit  under  the  contract,  though  less  than  he  expected  to 
receive,  he  cannot  rescind  it.  ( Whitney  v.  Lewis,  21  Wend. 
134, 135 ;  TaUmadge  v.  Wallis,  25  id.  117.)  Defendant  must 
show,  to  sustain  his  defense,  that  the  plaintiff  is  in  default. 
To  do  that  he  must  put  her  in  default  by  offering  to  perform 
on  his  part.  Until  he  does  that  he  is  in  default  himself,  and  he 
cannot  charge  her  with  default  when  he  is  himself  in  default. 
(Robh  V.  Montgomery,  20  Johns.  15, 19 ;  Hudson  v.  HuVba/rd, 
id.  24,  27;  Fuller  v.  Huhhard,  6  Cow.  13,  17,  19,  20; 
Ficller  V.  Williams,  7  id.  53.)  The  payment  of  the  note  and 
the  execution  of  the  releases  are  not  dependent  and  concurrent 
or  independent  and  separate  obligations.  {Lewis  v.  McMillan, 
41  Barb.  420',  429  ;  Pratt  v.  Gulick,  13  id.  297,  300 ;  Whitney 
V.  Lewis,  21  Wend.  133 ;  Sloeurrb  v.  Despard,  8  id.  615  ; 
ThompJcvns  v.  Elliott,  5  id.  496;  97  K  Y.  408;  Betts  v.* 
Perine,  14  Wend.  220  ;  Rohh  v.  Montgomery,  20  Johns.  15 ; 
Seers  v.  Fowler,  2  id.  272 ;  Barruco  v.  Madam,  Id.  145 ; 
HaA)ens  v.  Bush,  2  id.  387 ;  West  y.  Emmons,  5  id.  179 ;  Close 
V.  Miller,  10  id.  94 ;  Champion  v.  White,  5  Cow.  510,  511 ; 
97  N.  Y.  408  ;  Pordage  v.  Cole,  1  Saund.  320 ;  Thorp  v.  Cole, 
12  Mod.  455 ;  SpiUer  v.  Westlake,  2  B.  &  Ad.  155 ;  22  Eng. 
C.  Law,  49 ;  McMahon  v.  N.  Y.  E,  R.  R.  Co.,  20  K  Y.  463  ; 
Morehouse  v.  Second  Nat,  Bk.  of  Oswego,  98  id.  504 ;  Acer 
V.  Hotchkiss,  97  id.  408;  Dowdney  v.  McCuUon,  59  id. 
370 ;  M(yrris  v.  Sliter,  1  Denio,  59 ;  48  N.  Y.  252.) 
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e/1  J£,  Dunning  for  appellant.  The  payment  of  the  note 
and  the  delivery  of  the  conveyances  of  the  land  were  to  be 
simtiltaneous  acts,  and  it,  therefore,  follows  that  the  covenants 
were  dependent  and  the  plaintiff  was  not  entitled  to  recover 
until  the  conveyances  were  delivered.  {Frey  v.  Johnson^  22 
How.  816;  Beecher  v.  Conradt,  18  K  Y,  108;  Rugg  v. 
Mo(yre,  1  Cent  E.  862 ;  Clay  Com.  Tel  Co.  v.  Boot,  2  id.  840 ; 
Kelly  V.  Ins.  Co.j  5  id.  484 ;  Higham  v.  Ha/rris^  5  West  (Ind.) 
649;  L^u^€o  Oil  Co.  v.  Brewer,  66  Pa.  St.  851,  856; 
Morgan  v,  McKee,  77  id.  228 ;  MerriU  v.  Agrictdtural  Ins. 
Co.,  73  N.  Y.  468 ;  Hoag  v.  Parr,  18  Hun,  95 ;  Oreen  v. 
Reynolds,  5  Johns.  207 ;  Jones  v.  Gardner,  10  id.  266 ;  Fris- 
bee  V.  Hoffnagle,  11  id.  50;  Oazeley  v.  Price,  16  id.  266; 
Parker  v.  Parmdee,  20  id.  181,  184 ;  WiUiams  v.  Healey^ 
3Den.863;  nohnesY.IIolmes,H^Bxb.l^1;  CvJmer^r.Brough, 
21  id.  824 ;  Define  v.  Devine,  68  id.  269 ;  Durham  v.  Mann, 
8  N.  Y.  608 ;  Z<wfer  v.  Jew^,  11  id.  458 ;  Tipton  v.  Feitner^ 
20  id.  428, 425 ;  G^an^  v.  Johnson,  5  id.  247 ;  Kusham  v*  Fan 
Fnwiian,  14  K.  Y.  Week.  Dig.  417 ;  Johnson  v.  Wygant, 
11  Wend.  48 ;  Reab  v.  McAUister,  8  id.  110 ;  Latton  v.  FaiZ. 
17  id.  188;  Whitney  v.  Z02i7^,  21  id.  181;  TaUmadge  v. 
WaUis,  25  id.  117 ;  Chreenby  v.  Cheefoers,  9  Johns.  126 ;  e/m?- 
«w  V.  Weiss,  11  id.  625 ;  Tucker  v.  Fixwfo^  12  id.  190 ;  EUers 
V.  Hashims,  14  id.  868 ;  BaUermxm  v.  Pi^{»,  8  Hill,  177 ; 
Camp  V.  Morse,  5  Denio,  161 ;  Bv/rwdl  v.  Jackson,  9  N.  Y. 
536 ;  iSbii/A  v,  Brady,  17  id.  178  ;  Cl^in  v.  Tobias,  26  id. 
222.)  There  was  also  a  total  failure  of  consideration.  {Jones 
V.  Gardner,  10  Johns.  267 ;  Kusham  v.  Vam,  Vrankan,  14 
Week.  Dig.  417 ;  Grant  v.  Johnson,  6  K  Y.  247 ;  Eddy  v. 
i>a^w,  82  Week.  Dig.  468 ;  Fletcher  v.  Button,  4  N.  Y.  396 ; 
Lewis  V.  McMillan,  41  Barb.  420.) 

BuoEB,  Ch.  J.  Upon  trial  at  circuit,  after  evidence  given 

on  both  sides,  the  court  directed  a  verdict  for  the  plaintiff. 

The  defendant  requested  a  verdict  to  be  ordered  in  his  favor,  and 

the  plaintiff  made  a  similar  demand  on  her  behalf.    The  court 
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granted  plaintifiPs  request  and  denied  that  of  defendant,  and  the 
esse  comes  here  upon  the  exception  to  the  ruling  of  the  court 

Neither  party  asked  to  go  to  the  jury  upon  any  question  of 
fact,  and  if,  therefore,  the  evidence  presented  any  such  ques- 
tion, the  court  was  authorized,  by  the  mode  in  which  tlie  case 
was  tried,  to  find  thereon,  and  if  there  was  evidence  to  sus- 
tain the  finding,  it  is  conclusive  upon  the  parties  on  this 
^appeal.  By  requesting  the  court  to  determine  the  case  as  one 
of  law,  the  party  waived  his  right,  if  any,  to  go  to  the  jury  upon 
questions  of  fact,  and  submitted  all  questions  involved  to  the 
determination  of  the  court. 

The  action  was  originally  brought  by  Jane  A.  Bush,  the  payee 
-of  a  promissory  note  for  $1,500,  made  by  defendant,  dated  May 
27, 1875,  and  payable  March  1, 1876,  with  interest.  The  origi- 
nal .plaintiff  died  and  the  action  was  revived  in  the  name  of  her 
.administratrix.  The  defense  set  up  by  the  answer  was  an 
•agreement  between  the  parties,  mad^  on  the  19th  day  of  May, 
1875,  reciting  that  the  defendant  had  thereto/ore  purchased 
u  farm  of  the  plaintifTs  intestate  and  her  husband,  and  was 
unable  to  obtain  possession  thereof,  and  that  in  order  to  avoid 
trouble,  vexation  and  delay,  the  defendant  had  compromised 
the  dispute  at  the  sum  of  $1,500,  which  was  the  same  money 
mentioned  in  the  complaint ;  and  that  it  was  agreed  that  the 
plaintiff,  in  consideration  of  said  $1,500  to  be  paid,  would 
.execute  and  deliver  to  said  defendant  a  quit-claim,  release  and 
(discharge  of  the  said  defendant  from  all  claims  whatsoever, 
and  all  interest  in  said  premises  theretofore  conveyed  by  her 
and  her  husband  to  the  defendant ;  "  that  said  $1,500  was  not  to 
be  paid  to  said  plaintiff  until  said  Jane  A.  Bush  and  her  hus- 
band should  execute  and  deliver  to  said  defendant  a  release 
;and  discharge  of  said  Peck  from  all  claims,  dues  and  demands 
-which  they  or  either  of  them  have  or  had  against  said  def  end- 
€,nt,"  and  that  said  plaintiff  had  neglected  and  refused  to  exe- 
cute and  deliver  such  release  or  discharge.  Other  defenses 
were  also  set  up  by  way  of  counter-claim,  but,  as  they  were 
unproved  on  the  trial,  they  present  no  question  on  this  appeal. 

The  defense  presented  by  the  answer  was,  therefore,  the 
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non-performance  by  the  plaintiff's  intestate  of  a  covenant 
made  by  the  contract  a  condition  precedent  to  the  payment 
of  the  note,  and  a  refusal  to  execute  and  deliver  a  quit-claim 
and  release  of  her  interest  in  the  land  which  was  the  subject 
of  the  agreement.  This  defense  was  wholly  unproved  on 
the  trial.  The  defendant  did,  however,  put  in  evidence  a 
sealed  written  agreement  between  himself,  as  party  of  the  first 
part,  and  plaintiff's  intestate,  of  the  second  part,  dated  May 
19,  1875,  whereby  it  was  agreed  "that  the  said  party  of  the 
second  part,  for  and  in  consideration  of  the  sum  of  fifteen 
hundred  dollars  to  her  in  Jiandpaid^  in  manner  as  hereinafter 
stated,  does  hereby  agree  to  release,  quit-claim  and  set  over 
unto  the  party  of  the  first  part  all  her  right,  title  and  interest 
in  the  premises  heretofore  conveyed  hy  the  party  of  the  second 
p<irt  and  her  hvshand  to  the  party  of  the  first  part ;  the  party 
of  the  first  part  does  hereby  agree  that  the  party  of  the  second 
part  may  remain  in  possession  of  the  house  in  which  she  now 
lives,  and  to  have  the  use  of  the  garden  connected  with  said 
house  until  the  first  day  of  April  next,  at  which  time  the  party 
of  the  second  part  does  hereby  agree  to  surrender  said  prem- 
iseg  to  the  party  of  the  first  part ;  and  it  is  also  agreed  by  and 
between  the  parties  to  this  agreement,  that  the  party  of  the 
first  part  is  to  take  possession  of  all  of  said  premises,  with  the 
exception  of  the  house  and  garden  aforesaid,  and  the  party  of 
the  first  part  is  to  have  aU  the  spring  crops  that  has  been  sown 
and  put  in  on  said  premises ;  the  party  of  the  second  part  does 
also  agree  to  procure  her  husband's  release,  if  any  he  has^  to  said 
premises.  It  is  understood  and  a^eed  *  *  *  ih^twherh 
the  party  of  the  first  part  shall  pay  the  said  fifteen  hundred  dol- 
lars, as  aforesaid,  the  party  of  the  second  part  and  her  husband 
shall  release  and  discharge  the  party  of  the  first  part  from  all 
claims,  dues  and  demands  which  they,  or  either  of  them,  have 
against  the  party  of  the  first  part.''  The  defendant  proved 
that  the  note  and  contract  were  executed  at  the  same  time. 

The  defendant  also  put  in  evidence  two  certain  warranty 
deeds,  dated  October  29,  1872,  from  the  plaintiff's  intestatQ 
and  her  husband,  purporting  to  convey  in  fee  certain  lands  in 
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the  town  of  Parma,  Monroe  county,  to  the  defendant,  being 
the  land  referred  to  in  the  contract.  It  will  be  seen  that  the 
agreement  proved  differed  in  material  respects  from  that 
set  np  in  the  answer.  The  contract  proved  neither  provided 
a  condition  precedent  to  the  payment  of  the  consideration 
or  for  the  execution  and  delivery  to  the  defendant  of  a  quit- 
claim, release  and  discharge  of  plaintiff's  interest  in  the  land& 
The  contract  shows  a  present  executed  release  of  such  interest. 
Upon  this  evidence  the  defendant  now  makes  the  point  that 
the  note  sued  on  and  the  agreement  constituted  parts  of  the 
same  contract,  and  that  the  obligations  respectively  aasamed 
thereby  were  mutual  and  dependent,  and  that  no  action  can 
be  maintained  by  the  plaintiff  upon  the  note  without  showing 
performance  of  the  contract  or  an  offer  to  perform  on  her 
part.  This  defense  was  not  set  up  by  the  answer,  neither  do 
we  think  it  was  maintainable  if  it  had  been.  We  think  the  obli- 
gations of  the  contract  were,  so  far  as  unexecuted,  independ- 
ent covenants.  The  law  is  undoubtedly  well  settled  that  where 
the  covenants  between  the  parties  are  mutual  and  both  parties 
are  to  perform  at  the  same  time,  the  covenants  operate  as 
dependent  obligations,  and  neither  can  maintain  an  action  until 
he  has  performed  or  tendered  a  performance  of  his  part  of  the 
agreement.  But  when  it  appears  from  the  terms  of  the  agree- 
ment, or  the  nature  of  the  case,  that  the  things  to  be  done 
were  not  intended  to  be  concurrent  acts,  but  the  performance 
of  one  party  was  to  precede  that  of  the  other,  then  he  who 
has  to  do  the  first  act  may  be  sued  although  nothing  has  been 
done  or  offered  to  be  done  by  the  other  party.  (Morris  v. 
Sitter,  1  Denio,  59 ;  Williams  v.  Healey,  3  id.  366.)  The 
determination  of  the  question,  therefore,  depends  upon  the 
construction  of  the  contract.  We  think  the  language  of  this 
•agreement,  fairly  and  reasonably  construed,  implies  that  the 
payment  of  the  money  was  to  precede  the  delivery  of  the  release 
'or  discharge  claimed  as  a  defense.  There  is  no  language  in  the 
contract  providing  a  specific  time  for  the  delivery  of  the  release 
and  discharge,  but  it  may  be  required  if  not  already  executed  at 
any  time  after  payment.    Its  language  is  when  the  money  is  paid 
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the  8aid  Jane  A.  Bush  and  her  husband  shall  release  and  dis- 
charge the  party  of  the  first  part  from  all  claims,  dues  and 
demands  which  they  or  either  of  them  may  have  against  him. 
{Moj^rta  V.  SUierj  gujpra.)  The  word  "  when  "  is  used  in  the 
sense  ascribed  to  it  by  lexicographers  as  ^^  at  a  time  after," 
and  as  thus  used  the  case  of  Morris  v.  Sliter  {supra)  is  in 
point.  The  payment  of  the  money  is  not  provided  for  by  the 
agreement  at  all,  but  it  is  either  assumed  that  it  has  been  already 
paid,  or,  if  not,  that  it  is  to  be  arranged  by  an  independent 
agreement  ^'  as  hereinafter  stated ; "  but  no  such  arrange- 
ment is  thereafter  specified.  The  execution  of  a  negotiable 
note,  payable  to  whoever  might  hold  it  at  maturity,  is  some 
evidence  that  no  concurrent  performance  was  intended.  The 
contract  does  not,  in  terms,  refer  to  the  note ;  neitlier  does 
the  note  refer  to  the  contract,  and  it  is  only  by  extrinsic 
evidence  that  any  connection  between  them  is  shown. 
While  this  circumstance  is  not  conclusive  upon  the  question  of 
concurrent  obligations,  it  affords  some  evidence  of  the  inten- 
tion of  the  .parties.  The  argreement  is  quite  inartificially 
drawn,  and  leaves  its  real  purpose  and  object  the  subject  of 
much  doubt  Neither  the  answer  nor  the  contract  show  any 
reason  for  the  provision  for  a  further  conveyance  of  lands, 
which  the  defendant  in  both  alleges  that  he  already  holds  under 
an  executed  conveyance  from  the  plaintiff  and  her  husband. 
The  reason,  however,  appears  in  his  evidence  on  the  trial,  that 
he  held  such  conveyance  as  security  for  loans  of  money.  It 
was,  therefore,  important  that  he  should  secure  a  release  of 
the  plaintiff's  equity  of  redemption.  This,  we  think,  the 
contract  gives  him.  It  was  executed  under  the  hands  and 
seals  of  the  parties,  and  reads  that  '4n  consideration  of 
the  sum  of  fifteen  hundred  dollars,  to  her  in  hand  paid,"  she 
*'  does  hereby  agree  to  release,  quitclaim  amd  set  over  "  all  her 
right,  title  and  interest  in  the  premises  heretofore  conveyed 
by  her  and  her  husband  to  the  party  of  the  first  part 

We  think,  within  the  authorities,  this  operates  as  a  convey- 
ance mpresenU  of  the  plaintiff's  interest  in  the  land.  {Emery 
v.  HUchcoeky  12  Wend.  156  ;  Jackson  v.  Blodgett^  16  Johns. 
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172.)  The  receipt  of  the  consideration  is  acknowledged  by 
the  plaintiff,  and  the  defendant  became  thereby  entitled  to  a 
present  release  of  the  plaintiffs  equity  of  redemption.  We 
think  it  was  the  intention  of  the  parties,  so  far  as  the 
land  was  concerned,  that  this  agreement  should  operate  as  a 
present  release  and  conveyance.  There  were  other  covenants 
which  were  doubtless  executory,  among  which  was  that  one 
providing  for  the  husband's  release  of  any  right  to  such  prem- 
ises, if  am/  he  has.  The  latter  is  a  conditional  covenant,  and 
it  nowhere  appears  that  the  husband  had  or  claimed  any  inter- 
est in  such  lands.  This  covenant  was  evidently  inserted  as  a  cau- 
tionary measure  by  way  of  further  assurance,  which  might  or 
might  not  be  desirable  for  defendant  to  possess.  It  was  optional 
with  him  to  require  its  performance  or  not  as  he  saw  fit.  The 
agreement  itself  contained  all  that  was,  in  fact,  material  for  the 
defendant  to  have,  as  it  conveyed  all  interest  that  the  apparent 
owner  of  the  premises  had  in  the  land,  and  also  operated  as  a 
release  of  any  claims,  dues  or  demands  which  she  might  then 
have  against  the  defendant.  When  the  agreement  was  drawn, 
it  was  evident  that  it  contemplated  the  present  payment  of 
the  money,  for  it  expressed  it  to  be  in  hand  paid,  and  the 
substitution  of  the  note  was  quite  obviously  an  afterthought, 
although  claimed  to  have  been  delivered  at  the  same  time 
as  the  agreement.  When  the  note  matured  the  defendant 
seemed  to  have  the  same  view,  for  he  commenced  making 
small  payments  thereon,  which  continued  for  a  year,  without 
apparently  any  objection  or  claim  that  he  was  entitled  to  a 
concurrent  performance  of  the  obligations. 

We  are,  therefore,  of  the  opinion  that  the  promises  were 
independent  and  that  it  was  not  only  lumeeessary  for  the 
plaintiff  to  show  performance  of  such  covenants  to  entitle 
her  to  maintain  an  action  on  the  note,  but  no  such  defense 
was  stated  in  the  answer,  and  it  was,  therefore,  upon  both 
grounds,  properly  overruled  by  the  trial  court. 

The  defendant  also  claims  that  the  consideration  of  the 
note  has  entirely  failed.  This  defense,  also,  is  not  only 
unpleaded,  but  is  entirely  unsustained  by  proof.    It  was 
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assumed  on  the  trial  by  all  parties  that  the  defendant  had 
taken  possession  of  the  lands  conveyed,  as  the  contract 
provided,  and  there  is  sufficient  evidence  in  the  case  to  support 
such  assumption.  The  contract  provided  for  the  surrender 
of  possession  of  the  premises  two  years  before  the  action  was 
commenced,  and  no  allusion  is  made  in  the  answer  to  any 
breach  of  the  contract  in  this  respect,  although  assuming  to 
set  up  such  breaches  as  constituted  a  defense. 

The  answer  also  sets  up,  as  a  counter-claim,  an  indebtedness 
for  rent  of  the  farm  for  two  years  and  a  half  previous  to  the 
surrender,  but  none  after  that  time.  The  defendant  was  also 
sworn  on  the  trial  and  made  no  attempt  to  show  a  breach  of 
the  contract  in  respect  to  the  surrender  of  the  premises.  Under 
these  circumstances  it  seems  that  the  trial  court  was  justified 
in  assuming  the  performance  of  the  contract  in  all  respects, 
except  those  specifically  controverted  by  the  defendant. 

Assuming,  therefore,  the  possession  of  the  premises  by  the 
defendant  under  his  deeds  and  the  contract,  he  had  acquired  such 
an  interest  in  the  lands  as  would  constitute  a  good  consideration 
for  a  promise  to  pay  their  purchase-price.  So  long  as  the  pur- 
chaser of  lands  remams  in  possession  under  his  deeds,  he  has  no 
defense  to  an  action  for  the  purchase-price.  {Thorp  v.  Keokuk 
Coal  Co.,  48  N.  Y.  253 ;  McConihe  v.  Fales,  107  id.  404 ;  Ryer- 
9on  V.  WiUia,  81  id.  277;  Parkinson  v.  Sherman,  74  id.  88.) 

An  action  on  the  covenants  of  his  deed  or  contract  will  give 
him  all  the  relief  to  which  he  is  entitled,  but  to  uphold  a  ^ 
defense  to  his  agreement  to  pay  the  purchase-price  would  enable 
him  to  hold  the  land  discharged  of  the  obligation  in  consideration 
of  which  he  acquired  it.  The  law  does  not  tolerate  such  an 
injustice  and,  therefore,  requires  the  surrender  of  the  possession 
of  land,  or  proof  of  an  eviction  therefrom,  before  permitting 
the  defense  of  failure  of  consideration  to  prevail. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of  the 
courts  below  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Julius  T.  Asche  et  al.,  as  Executors,  etc.,  Kespondents,  v, 
Eotellb  Asche,  Individually  and  as  Executrix,  etc., 
Appellant,  et  al. 

The  will  of  A.  devised  and  bequeathed  all  his  real  and  personal  property, 
after  the. payment  of  debts  and  funeral  expenses,  to  his  executors,  in 
trust,  to  invest  and  keep  invested  the  proceeds  in  certain  specified  interest- 
bearing  securities,  to  pay  the  income  of  a  certain  small  part  thereof 
to  his  mother  during  life,  and  the  balance  to  his  widow  during  life, 
including  that  bequeathed  to  the  mother  after  her  death,  and  after  the 
death  of  the  wife  the  remainder  over  to  the  testator's  surviving  children, 
share  and  share  alike.  In  an  action  for  the  construction  of  the  will,  it 
appeared  that  the  widow  and  two  children  survived  him,  one  of  whom 
died  thereafter  and  before  the  commencement  of  the  action.  The  widow 
claimed  the  benefit  of  the  provision  made  for  her  in  the  will  and  also 
dower  in  the  testator's  real  estate,  and  that  upon  the  death  of  her^^id 
she,  as  next  of  kin,  became  entitled  to  one-half  of  the  remainder  pro- 
vided for  each  child  and  to  an  absolute  interest  in  possession  of  one- 
quarter  of  the  estate  by  reason  of  a  merger  of  her  legal  and  equitable 
interest  therein.  Bdd,  untenable;  that  the  creation  of  a  trust  for  her 
life  was  inconsistent  with  an  implied  right  on  her  part  to  manage  and 
control  any  part  of  the  estate;  that  from  the  factthat  the  testator  gave  her 
the  income  of  all  his  estate  it  was  to  be  implied  that  he  did  not  expect  her 
also  to  take  dower;  and  that  the  will  indicated  the  testator's  intent  that 
all  his  property  should  be  converted  into  money;  that  the  widow's 
interest  in  the  trust  estate  did  not  merge  in  that  acquired  on  the  death 
of  her  child;  that  there  could  bo  no  merger  because  of  the  existence  of 
the  trust  estate. 

Where  there  is  a  manifest  incompatibility  between  the  provision  for  a  widow 
in  a  will  and  dower,  the  widow  is  put  to  an  election  between  them. 

In  equity  the  union  of  legal  and  equitable  estates  in  the  same  person  does 
not  effect  a  merger  unless  such  was  the  intention  of  the  parties  and 
justice  and  equity  require  it. 

Merger  is  accomplished  in  law  when  two  or  more  estates  in  the  same  prop- 
erty unite  in  the  same  person,  and  when  these  estates  comprise  the  whole 
legal  and  equitable  interest  in  such  property,  and  so  the  holder  becomes 
the  absolute  owner;  it  cannot  take  place  where  there  la  an  intermediate 
estate. 

The  provisions  of  the  Revised  Statutes  (1  R  S.  727  §  471),  indicating  the  cir- 
cumstancts  under  which  the  union  of  legal  and  equitable  estates  extinguish 
the  latter,  are,  in  principle,  equally  applicable  to  trusts  of  personal  property. 

Also,  Jield,  that  the  widow  by  the  death  of  her  child  acquired  a  futiue 
estate,  dependent  upon  the  precedent  estate  of  the  trustees,  which  may 
be  devised  but  cannot  be  enjoyed  in  possession;  that  it  was  the  intent  of 
the  testator  to  put  the  corpus  of  the  fund  beyond  the  hazard  of  impair- 
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ment  and  waste  during  the  life  of  his  widow,  and  this  could  not  be 

defeated  or  affected  by  the  acquisition  by  her  of  the  estates  in  remainder. 
The  necessity  of  a  conversion  of  realty  into  personalty,  to  accomplish  the 

purposes  expressed  in  a  will,  is  equivalent  to  an  imperative  dilution  to 

convert,  and*effects  an  equitable  conversion. 
Reported  below,  47  Hun,  285. 

(Submitted  March  15,  18S9;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  22,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiflEs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

Joseph  Fettretck  for  appellant.  The  appellant  is  entitled 
to  the  share  of  her  deceased  child  discharged  from  all  claim 
of  the  trustees  and  executors.  (1  E.  S.  [Edm.  ed.]  680,  §  67 ; 
In  re  De  Kay^  4  Paige  Ch.  403 ;  BeUanger  v.  Shafer^ 
2  Sandf.  Ch.  295,  296.)  The  claim  of  no  person  taking  any 
interest  during  the  widow's  lifetime  is  in  conflict  with  the 
appellant's  right  of  dow^r.  {Lewis  v.  Smithy  9  N.  Y.  502, 
511,  512 ;  Sanford  v.  Jackson^  10  Paige  Ch.  269 ;  Havens  v. 
Hwvens,  1  Sandf.  Ch.  324,  328,  329  ;  Adsit  v.  Adsit,  2  Johns. 
Ch.  448 ;  Church  v.  Bdl^  2  Den.  430 ;  KonvalinlcaY.  Schlegely 
25  Week.  Dig.  462.) 

Simpson  <&  Werner  for  plaintiffs,  respondents,  and  John'C. 
Oluck^  guardian  ad  litem,  for  infant  defendant,  respondent. 
The  trust  life  estate  of  the  money  did  not  merge  in  the 
remainder  which  devolved  upon  the  widow  on  the  death  of 
her  child.  (Jam^  v.  Morey,  2  Cow.  246 ;  6  Johns.  Ch.  417 ; 
WUlard  v.  MuUen,  5  Hun,  572;  Champney  v.  Coope,  32 
N .  Y.  543.)  The  widow  having  elected  to  take  the  provision 
in  her  favor,  the  trustees  take  the  entire  estate  free  from  her 
dower.  (1  Koper  on  Husband  and  Wife,  582 ;  Matter  of 
ZahH,  94  K  Y.  605 ;  Savage  v.  Bumham,  17  id.  561 ; 
Le  Fevre  v.  Tool,  84  id.  95 ;  Tobias  v.  Ketcham,  32  id.  319 ; 
2  Jarman  on  Wills  [Rand.  &  Tall,  od.]  22.) 
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BuGEB,  Ch.  J.  This  is  an  action  between  the  several  exeen- 
tors  of  the  will  of  Jacob  Asche  and  his  widow  and  legatees  to 
obtain  a  construction  thereof  by  the  court.  The  will,  in  sub- 
stance, devised  and  bequeathed  all  of  his  real  and  personal 
property,  after  the  payment  of  debts  and  funeral  expenses,  to 
his  executors  in  trust  to  invest  and  keep  invested  the  proceeds 
thereof  in  United  States  bonds  or  in  bonds  of  the  state  or 
city  of  New  York,  or  in  bonds  secured  by  first  mortgage 
on  real  estate  in  the  city  of  New  York,  and  to  pay  the  interest  or 
income  of  a  certain  small  part  thereof,  determinable  by  the  gross 
value  of  his  estate,  to  his  mother  during  her  life,  and  to  pay  to 
his  widow  during  her  life  the  interest  and  income  upon  all 
the  rest,  residue  and  remainder  of  his  estate,  including  that 
bequeathed  to  his  mother,  upon  her  death,  and  after  the  death 
of  his  wife  remainder  over  to  his  surviving  children,  share  and 
share  alike.  At  the  testator's  death  his  wife  and  two  children 
survived  him.  One  of  the  children  died  after  the  t^tator  and 
before  the  commencement  of  this  action.  The  widow  now 
claims  the  benefit  of  the  provision  made  for  her  by  the  will 
and  also  dower  in  the  real  estate  owned  by  the  testator  at  his 
death.  She  contends  that  upon  the  death  of  her  daughter 
she  became  entitled,  as  next  of  kin,  to  one  half  of  the  remainder 
provided  for  such  child,  and  to  an  absolute  interest  in  posses- 
sion of  one  quarter  of  the  estate  by  reason  of  an  alleged  merger 
of  her  legal  and  equitable  interest  therein. 

These  questions  are  to  be  determined  by  the  intentions  of 
the  testator  as  indicated  by  the  language  of  the  will  and  the 
circumstances  surrounding  its  execution.  The  general  scheme 
of  the  will  seems  to  be  antagonistic  to  the  claims  of  the  widow. 
The  creation  of  a  trust  estate  mainly  for  the  benefit  of  his 
wife,  which  was  to  endure  so  long  as  she  lived,  is  inconsistent 
with  an  implied  right  on  her  part  to  manage  and  control  any 
part  of  the  property  devised.  The  testator  excluded  his  wife 
from  the  control  of  his  personal  estate,  and  the  reason  influenc- 
ing this  provision  would  seem  to  indicate  a  similar  intention 
in  regard  to  his  real  estate.  The  circumstance  that  the  testator 
substantially  made  his  wife  the  sole  beneficiary  of  the  trust, 
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thus  giving  her  the  income  of  all  of  his  estate,  gives  force  to 
the  implication  that  he  did  not  suppose  she  wonld  also  take 
dower. 

That  the  testator  intended  the  conversion  of  all  of  his  prop- 
erty into  money  and  its  investment  in  interest  bearing  securities, 
which  should  remain  under  the  exclusive  management  and 
control  of  his  trustees  during  the  life  of  the  widow,  is  clearly 
to  be  implied  from  the  purposes  expressed  in  the  will.  Those 
purposes  can  be  effected  only  in  the  mode  directed,  and  the 
legal  estate  given  to  the  trustees  must  necessarily  continue  so 
long  as  the  objects  of  the  trust  remain  unperformed.  The 
necessity  of  a  conversion  to  accomplish  such  purposes,  is 
equivalent  to  an  imperative  direction  to  convert,  and  effects  an 
eqnitable  conversion  of  the  property.  {Hbbson  v.  Hale^  95 
K  Y.  588  ;  Chamberlain  v.  TayloVy  105  id.  185.)  This  con- 
version was  essential  in  order  to  determine  the  amount  of 
income  to  which  the  testator's  wife  and  mother  should  be 
respectively  entitled,  and  is  inconsistent  with  the  existence  of 
a  life  estate  in  any  part  of  the  real  property  in  the  wife.  The 
absolute  power  of  sale  conferred  upon  the  executors  was  evi- 
dently not  intended  to  be  limited  or  impaired  by  an  inability 
on  their  part  to  convey  a  good  title  to  the  whole  of  such  real 
estate,  and  the  purposes  of  the  will  required  such  sale  to  be 
made  unhampered  by  obstructions  which  might  be  interposed 
by  conflicting  interests  in  the  property. 

Although  there  is  no  express  language  providing  that  the 
bequest  to  the  widow  shall  be  in  lieu  of  dower,  yet  where 
there  is  a  manifest  incompatibility  between  such  provision  and 
dower,  it  is  held  that  she  cannot  take  both,  and  is  put  to  her 
election  between  them.  (  Vernon  v.  Vernon,  53  N.  Y.  351 ; 
Konvalinhi  v.  Schlegel,  104  id.  125 ;  Matter  of  Zahrt,  94  id. 
605.)  To  hold  otherwise  would  impair  the  general  scheme 
of  the  will  and  create  an  incompatibility  of  provisions  which 
should  preclude  the  widow  from  taking  dower.  It  is  also 
quite  clear  that  the  widow's  interest  in  the  trust  estate  did  not 
merge  in  the  legal  estate  which  she  acquired  by  the  death  of 
her  daughter.     In  equity  the  union  of  legal  and  equitable 
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estates  in  the  same  person  does  not  efiect  a  merger  anless  such 
was  the  intention  of  the  parties,  and  justice  and  equity  require 
it.  {Smith  V.  Roberts^  91  N.  Y.  470 ;  Champney  v.  Coope^ 
32  id.  543.)  Merger  is  accomplished  in  law  when  two  or  more 
estates  in  the  same  property  unite  in  the  same  person,  and 
when  such  estates  comprise  the  whole  legal  and  equitable 
interest  in  such  property,  the  person  holding  them  becomes 
the  absolute  owner.  {Mickles  v.  Townsendy  18  N.  Y.  575  ; 
Bouv.  Institutes,  §§  1993-1995.)  Merger  requires  the  exist- 
ence of  two  estates,  a  greater  and  lesser,  and,  upon  merger 
taking  place,  the  lesser  estate  is  said  to  be  extinguished  and 
absorbed  in  the  greater;  but  this  cannot  take  place  where 
there  is  an  intermediate  estate.  Merger  takes  place  by  virtue 
of  unity  of  seizin.  {Miokles  v.  Townaendy  supra.)  There 
could,  therefore,  be  no  merger  here  because  of  the  existence  of  a 
valid  trust  with  the  right  in  the  trustees  to  the  possession  of  the 
trust  fund  for  the  purposes  of  management  and  control  during 
the  life  of  its  beneficiary.  The  trust  must  exist  so  long  as  the 
widow  lives,  and  during  her  life  there  could  be  no  merger. 
She  has  no  estate  in  the  subject  of  the  trust.  She  had  an 
interest  in  it  as  beneficiary,  but  it  was  essential  to  the  exist- 
ence of  that  interest  that  the  trust  estate  should  be  maintained. 
The  destruction  of  the  trust  would  necessarily  terminate  her 
interest  therein,  and  there  would  then  be  nothing  to  merge. 
As  was  held  in  Pavlvng  v.  Hardy  (Skinner,  62) :  "  Where  an 
estate  and  a  meie  right  in  the  land,  not  an  estate,  meet  in  the 
same  person,  the  merger  will  not  take  place,  because  such  an 
interest  is  not  an  estate." 

A  merger  cannot  take  place  except  by  the  extinguishment 
of  the  lesser  estate,  and  in  this  case  to  extinguish  the  lesser 
interest  would  leave  the  widow  with  a  remainder  alone 
which  could  take  efEect  in  possession  only  upon  her  death. 
(Bouvier's  Institute,  §  1995.)  The  provisions  of  the  Revised 
Statutes  indicating  the  circumstances  under  which  the  union 
of  legal  and  equitable  estates  extinguishes  the  latter,  are,  in 
principle,  equally  applicable  to  trusts  of  personal  property. 
Section  47  of  the  chapter  on  Uses  and  Trusts,  as  was  said  by 
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the  chancellor  in  the  Matter  of  De  Kay  (4  Paige,  403),  pro- 
vides that  every  person  who  is  entitled  to  the  actual  poesesaion 
of  lands  and  to  the  receipt  of  the  rents  and  profits  thereof  in 
law  or  in  equity,  is  deemed  to  have  a  legal  estate  therein, 
commensurate  with  his  beneficial  interest  in  the  premises, 
except  in  those  cases  where  the  estate  of  the  trustee  is  con- 
nected with  some  power  of  acttcal  disposition  or  management. 
Here  the  widow  is  not  only  not  entitled  to  the  possession  of 
the  trust  fund,  but  there  is  also  a  valid  trust  imposing  upon 
its  trustees  the  duties  of  actual  disposition  and  management 
which  will  continue  aa  long  as  the  fund  exists  and  the  widow 
lives. 

It  is  argued  by  the  appellant  that  upon  the  death  of  both 
children  the  widow  would  become,  as  heir  to  her  children,  and 
the  sole  beneficiary  in  the  trust,  entitled  to  the  immediate 
possession  and  control  of  the  trust  fund.  We  do  not  think 
so.  The  object  of  the  creation  of  the  trust  estate  would  not 
then  have  been  accomplished.  The  intention  of  the  testator 
to  put  the  corpus  of  the  fund  beyond  the  hazard  of  impair- 
ment and  waste  during  the  life  of  his  wife  cannot  be  defeated 
or  affected  by  the  acquisition  by  her  of  the  estates  in  remain- 
der created  by  the  will.  The  necessity  for  the  maintenance 
of  the  trust  would  remain  in  full  force  notwithstanding  the 
widow's  succession  to  the  rights  of  her  children.  By  such 
acquisition  she  would  acquire  a  future  estate,  dependent  upon 
the  precedent  estate  of  the  trustees,  but  which  she  cannot 
enjoy  in  possession.  She  might  devise  it,  but  cannot  possess 
an  estate  conditioned  upon  her  own  death. 

In  view  of  the  full  and  satisfactory  opinions  of  the  courts 
below,  we  have  already  extended  our  discussion  of  the  case 
beyond  the  limits  which  necessity  required  and  those  which 
we  intended. 

The  judgment  appealed  from  should  be  afltened,  with 
costs  of  all  parties  to  be  paid  from  the  estate. 

All  concur. 

Judgment  affirmed. 
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Margabbt  0.  "Wallace,  as  Executrix,  etc.,  Eespondent,  v. 
Moses  Stbaus,  Appellant. 

W.,  plaintiff's  testator,  a  stockbroker,  was  carrying  certain  stock  for  8. 
on  a  margin;  the  margin  having  become  inadequate,  defendant  executed 
to  W.  a  written  guaranty  for  any  loss  sustained  '*  by  reason  of  the  hold- 
ing and  carrying  of  said  stock. "  The  stock  at  that  time  was  worth  in  the 
market  more  than  the  amount  due  W.  Subsequently,  after  notice  to  S. 
and  defendant  to  take  up  and  pay  for  the  stock,  and  that  in  case  of  failure, 
the  same  would  be  sold  at  public  auction  at  a  time  and  place  specified, 
the  stock  was  sold  in  accordance  with  such  notice.  In  an  action 
upon  said  guaranty,  held,  that  it  was  not  a  guaranty  of  collection  requir- 
ing the  remedy  against  the  principal  debtor  to  be  first  exhausted 
before  enforcing  it;  but  it  was  a  loss  as  ascertained  by  a  sale  of  the  stock 
which  was  contemplated  by  the  parties  as  the  subject  of  the  guaranty, 
and  plaintiff  was  entitled  to  recover  the  loss  as  so  ascertained. 

Upon  the  trial  S.  was  called  as  a  witness  by  defendant,  and  having  testified 
that  he  gave  instructions  to  W.  in  November,  1881,  with  reference 
to  a  sale  of  the  stock,  was  asked  to  state  those  instructions.  This  was 
objected  to  on  the  ground  that  the  witness,  being  the  principal  debtor, 
was  interested  in  the  event  of  the  action  and  so  was  incompetent  to  testify 
to  a  personal  transaction  with  W.  under  the  Code  of  Civil  Procedure 
(§  820.)  The  objection  was  sustained.  It  did  not  appear  that  S.  had 
received  any  notice  from  defendant  to  defend  or  had  undertaken  the 
defense.  Held,  error;  that  S.  was  a  stranger  to  the  action  and  not 
interested  within  the  meaning  of  said  Code;  that  before  he  could  be 
bound  by  the  judgment  he  must  have  been  placed,  by  formal  notice 
to  defend  or  something  tantamount  to  such  notice  from  the  defendant, 
in  a  situation  calling  upon  him  to  assume  control  of  the  action,  or  to 
aid  in  its  defense,  as  though  a  party,  with  the  right  to  adduce  testi- 
mony and  cross-examine  witnesses  and  appeal  from  the  judgment;  that 
the  rimple  fact  that  he  was  called  as  a  witness  by  his  surety  did  not  bind 
him  by  the  result  of  the  litigation. 

(Argued  March  15,  1880;  ^decided  April  16,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  entered  upon  an  order  made  January  23,  1888,  which 
affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  without  a  jury. 

This  was  an  action  upon  the  following  guaranty : 
"  Whereas,  Ferdinand  Straus*  is  indebted  to  F.  B,  Wallace 
in  the  sum  of  eleven  thousand  five  hundred  and  fourteen  -^'^ 
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dollars,  with  interest  from  August  16,  1881,  for  which  the 
said  Wallace  holds  as  collateral  security  one  hundred  shares 
of  the  stock  of  the  Central  Pacific  Railway  Company  and 
one  hundred  shares  of  Ohio  Central  Kailroad  Company,  and 
whereas  the  margin  on  said  stock  is  inadequate. 

"  Now,  therefore,  in  consideration  of  one  doDar  in  hand, 
paid  by  said  Wallace,  I  hereby  agree  to  guarantee  said  Wallace 
or  the  new  firm  of  F;  B.  Wallace  &  Co.,  if  said  account  is 
transferred  to  the  books  of  said  new  firm,  from  any  loss  they 
may  sustain  by  reason  of  the  holding  and  carrying  of  said 
stock. 

"Witness  my  hand  and  seal  this  25th  day  of  October, 

A.  D.  1881. 

"  MOSES  STRAUS."    [seal.] 

Wallace,  to  whom  the  guaranty  was  given  having,  died, 
plaintiff,  his  executrix,  served  a  notice  on  the  defendant  and 
on  said  Ferdinand  Straus,  on  January  7,  1886,  to  take  up  and 
pay  for  said  stock,  and  in  case  of  failure  so  to  do  that  she  would 
sell  the  same  on  the  20th  of  January,  1886,  at  12.30  p.  m.,  by 
A.  H.  Muller  &  Son,  at  29  Liberty  street ;  and,  on  said  sale, 
the  stock  referred  to  in  the  notice  was  sold  for  J^jlOO^^^j^  net ; 
said  amount  was  credited  on  the  indebtedness,  and  this  suit 
was  brought  to  recover  the  balance. 

Further  facts  appear  in  the  opinion. 

Stephen  C.  Baldwin  for  appellant.  The  guaranty  in  ques- 
tion was  a  guaranty  for  collection  and  not  of  payment,  and 
an  action  against  the  guarantor  could  only  be  predicated  upon 
the  exhaustion  of  all  legal  remedies  against  his  principal. 
{Oraig  v.  Panrhis^  40  N.  Y.  181 ;  Chiffith  v.  Rohinson^  15 
Hun,  344 ;  Baylies  on  Guaranty,  22 ;  Goldsmith  v.  Brown^ 
85  Barb.  496 ;  Jones  v.  ShicWywrg^  1  Barbj  Ch.  250 ;  Keyes 
V.  Tift,  1  Cow.  98 ;  Northern  Ins.  Co.  v.  Wright,  20  N.  Y. 
S.  C.  Rep.  166;  76  F.  Y.  445;  14  Hun,  165;  Moakly  v. 
Riggs,  19  Jolms.  69;  Lovdand  v.  Shepard,  2  Hill,  139; 
Semcmdez  v.  StihoeU,  7  Daly,  360 ;  Vanderhilt  v.  Schreyer, 
21  Hun,  687 ;  Savyyer  v.  Hascall,  18  How.  282.)    Ferdinand 
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Straus,  the  principal,  for  whom  defendant  became  guarantor, 
was  not  a  party  or  a  person  interested  in  the  event  within  the 
meaning  of  section  829  of  the  Code  of  Civil  Procedure, 
{KdlA/  V.  Burroughs^  102  N.  Y.  93 ;  Ifearpasa  v.  Oihnan^ 
104  id.  507 ;  HobaH  v.  Hdbart^  62  id.  80 ;  HUd^andt  v. 
Grcmford,  65  id.  107;  1  Greenl.  on  Ev.  §  390;  MiUer  v. 
Montgomery,  78  K  Y.  282.) 

TT.  F.  Dunning  for  respondent.  While  the  liability  of 
guarantors  is  strietisaimi  juris  and  cannot  be  extended  by 
construction  beyond  the  plain  and  explicit  language  of  their 
contract,  yet  such  contract  is  subject  to  the  same  rules  of  con- 
struction as  other  contracts  ;  and  is  to  be  enforced  according 
to  the  meaning  and  intent  and  in  the  manner  designed  by  the 
parties  at  the  time  of  its  execution.  {People  v.  Lee,  104 
N.  Y.  441.)  Ferdinand  Straus  was  incompetent,  as  a  witness 
for  the  defendant,  to  testify  as  to  instructions  given  or  as  to 
letters  written  by  liim  to  F.  B.  Wallace,  and  the  exclusion  of 
such  testimony  was  not  error.  {Church  v.  Howard,  79  N.  Y. 
415, 420 ;  1  Greenloaf  on  Evidence,  §  390 ;  Lawton  v.  Saylee, 
40  Hun,  252,  253 ;  Redfidd  v.  Redfidd,  110  K  Y,  671.) 

Ain)BBWS,  J.  The  primary  purpose  of  the  guaranty  was 
to  secure  the  debt  owing  by  Ferdinand  Straus  to  Wallace,  if 
its  collection  should  be  deferred.  At  the  date  of  the  guaranty 
the  stock  was  worth  in  the  market  more  than  the  amount  of  the 
debt.  Wallace  could  sell  at  any  time  on,  notice  and  satisfy 
the  debt  out  of  the  proceeds.  The  purpose  of  Ferdinand  Straus 
in  furnishing  a  guaranty  was  to  avoid  a  sale  and  to  have  the 
stock  carried  in  expectation  of  a  better  market.  But  the 
fluctations  incident  to  such  property  might  liazard  Wallace's 
position,  unless  he  had  indemnity  that  while  carrying  the  stock 
his  security  woujd  not  bQ  impaired.  The  stock  was  the  secure 
ity  upon  which  Wallace  relied.  The  contract  indicates  this 
and  also  that  both  Wallace  and  the  guarantor,  Moses  Straus, 
regarded  the  stock  as  the  certain  and  immediate  recourse  for 
the  payment  of  the  debt.  When,  therefore,  the  defendant, 
instead  of  guaranteeing  the  debt,  or  the  payment  or  collection 
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of  the  debt  guaranteed  Wallace  against  any  loss  by  reason  of 
holding  or  carrying  the  stock,  the  guaranty  was  against  a 
depreciation  of  the  stock  which  would  render  it  insufficient  to 
pay  the  debt.  It  was  a  loss  as  ascertained  by  a  sale  of  the 
stock  which  was  contemplated  by  the  parties  as  the  subject  of 
the  guaranty.  This,  we  think,  is  the  plain  construction  of  the 
instrument.  It  was  not  a  guaranty  of  the  collection  of  the  debt 
so  as  to  require  that  the  remedy  against  the  principal  debtor 
should  be  exhausted  before  coming  upon  the  surety.  This 
would  lead  to  an  affirmance  of  the  judgment,  except  for  a 
ruling  by  the  trial  judge  on  a  question  of  evidence. 

The  defendant  called  his  brother,  Ferdinand  Straus,  as  a 
witness,  and  he  was  asked :  "  Did  you  give  any  instructions  (to 
Wallace)  in  November,  1881,  with  reference  to  a  sale  of  these 
two  blocks  of  stock  t "  and  the  question  was  objected  to  by  the 
plaintifPs  counsel  on  the  ground  that  the  witness  being  the 
principal  debtor,  and  the  action  being  against  his  surety, 
he  was  interested  in  the  event  of  the  action  and  was,  therefore, 
incompetent  to  testify  to  a  personal  transaction  with  the  plaint- 
iffs testator  under  section  829  of  the  Code.  The  court  per- 
mitted the  witness  to  answer  "  yes  or  no,"  and  he  answered 
"  Yes."  This  question  was  followed  by  one  calling  for  the 
instructions  given,  and  the  objection  being  renewed,  the  court 
sustained  it  and  excluded  the  testimony.  It  must  be  assumed^ 
in  the  absence  of  any  objection  on  that  ground,  that  the  testi-^ 
mony  offered  was  material.  It  is  certairily  possible  that  instruc-^ 
tions  mififht  have  been  given  by  Ferdinand  Straus  to  Wallace,, 
the  disregard  of  which  would  furnish  a  defense,  in  whole  or  in 
part,  to  the  action. 

The  question,  therefore,  is  whether  the  witness  was  intw- 
ested  in  the  event  of  the  action,  as  upon  this  ground  only 
could  the  question  have  been  excluded  under  section  829. 
The  test  of  the  interest  which  disqualifies  a  witness  not  a 
party,  under  this  section,  is  stated  by  Church,  Ch.  J.,  in 
Sobart  V.  HdbaH  (62  N.  T.  80),  in  construing  a  correspond- 
ing section  of  the  prior  Code,  adopting  substantially  the  lan- 
SicKELs  —Vol,  LX VIII.    3 1 
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guage  in  1  Greenleaf  on  Evidence  (§  390).  He  says :  "  The  true 
test  of  the  interest  of  a  witness  is  that  he  will  either  gain  or 
lose  by  the  direct  legal  operation  and  efEect  of  the  judgment, 
or  that  the  re<eord  will  be  legal  evidence  for  or  against  him  in 
some  other  action.  It  must  be  a  present,  certain  and  vested 
interest,  and  not  an  interest  remote,  uncertain  or  contingent.'' 
The  same  rule  was  reiterated  in  Nearpms  v.  Oilman  (104 
N.  T.  507).  The  witness  Ferdinand  Straus  was  not  interested 
within  the  rule.  He  was  not  bound  by  the  judgment  rendered 
against  the  surety.  It  is  plain  that  the  judgment  would  not 
determine  his  liability  in  an  action  subsequently  brought  by 
Wallace  against  him  to  recover  the  debt  or  in  any  way  limit 
it,  except  that  if  collected  it  might  operate  as  payment  in  full  or 
p7*o  tanto  of  the  debt.  So  if  the  surety,  having  paid  the  judg- 
ment, should  bring  an  action  for  reimbursement,  the  recovery 
against  the  surety  would  not  fix  the  liability  of  the  principal 
The  judgment  against  the  surety  would  not  be  an  adjudica- 
tion as  against  Ferdinand  Straus,  that  the  surety  had  incurred 
any  liability  for  which  he  was  entitled  to  indemnity.  It 
would  be  admissible  to  prove  the  fact  of  the  judgment,  and 
it  would  determine  the  amount  of  the  liability  over  of  the 
primary  debtor  to  the  surety  when  his  liability  had  been 
otherwise  established.  This  conclusion  results  from  the  "  most 
obvious  principle  of  justice,  that  no  man  ought  to  be  bound 
'bj  proceedings  to  which  he  was  a  stranger."  (1  Greenl,  Ev. 
522.)  Ferdinand  Straus  was,  within  this  principle,  a  stranger 
to  the  suit  against  the  surety.  He  was  not  a  party,  nor,  so 
far  as  it  appears,  was  any  notice  given  to  him  by  the  surety 
to  defend  the  action,  nor  had  he  undertaken  the  defense.  It 
may  be  assumed,  from  the  fact  that  he  was  called  as  a  witness, 
that  he  knew  of  the  pendency  of  the  suit.  But  before  he 
could  be  bound  by  the  judgment  he  must  have  been  placed 
by  the  act  of  the  surety  in  a  situation  calling  upon  him  to 
assume  the  control  of  the  action  or  to  aid  in  its  defense,  as 
though  a  party,  with  the  right  to  adduce  testimony  and 
to  cross-examine  witnesses,  and  to  appeal  from  the  judgment. 
(1  Greenl.  Ev.  §  523.)    The  bare  fact  that  he  was  called  as  a 
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witness  by  the  surety,  nothing  else  appearing,  did  not  bind 
him  by  the  result  of  the  litigation.  It  will  be  found  in  the 
cases  upon  the  subject  that  something  more  was  necessary. 
There  must  be  formal  notice  to  defend  or  something  tanta- 
mount to  such  notice,  given  by  the  surety,  or  the  principal 
must  have  assumed  the  defense  of  the  action,  or  aided  in  pre- 
paring the  defense  in  order  to  bind  him  by  the  result.  {Bar- 
They  V.  Dewey y  13  Johns.  224 ;  Brewster  v.  Countrymariy  12 
Wend.  446;  Chicago  v.  Rdbbme^  2  Black,  418 ;  L&o^oy  v. 
Murray^  3  Wall.  1.)  In  short,  no  fact  determined  against 
the  surety  in  the  action,  or  which  might  have  been  determ- 
ined therein,  i^ould,  under  the  circumstances  disclosed,  wken 
the  ruUng  in  question  was  made,  be  available  to,  or  would 
bind  the  witness  in  any  subsequent  action  brought  against 
him  either  by  the  surety  or  the  creditor  Wallace. 

We  think,  therefore,  the  evidence  offered  was  erroneously 
excluded,  and  that  for  this  error  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Benjamin  S.  Mills,  as  Executor,  etc.,  Bespondent,  <o.  Danibl 
E.  Davis  et  al.,  as  Administrators,  etc.,  Appellants. 

As  against  a  promissory  note,  payable  on  demand  with  interest,  the  statute 
of  limitations  begins  to  ran  at  its  date. 

It  ieems  the  provision  of  the  Code  of  Civil  Procedure  (§  895),  declaring 
that,  in  order  to  take  a  case  out  of  the  statute  of  limitations,  an  acknowl- 
edgment or  promise  to  pay  in  writing,  signed  by  the  party  to  be  charged, 
is  necessary,  but  that  this  "  does  not  alter  the  effect  of  a  payment  of 
principal  or  interest;"  does  not  change  the  nature  or  effect  of  a  part 
payment.  The  old  rule  is  recognized  and  continued  and  the  payment 
may  be  proved  by  oral  evidence. 

In  order  to  make  an  indorsement  upon  a  promissory  note  of  part  payment 
made  by  the  holder,  without  the  privity  of  the  maker,  competent  as  evi- 
dence to  meet  the  defense  of  the  statute  of  limitations,  it  must  appear 
that  it  was  made  at  the  time  when  its  operation  would  be  against  the 
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interest  of  the  party  making  it;  and  so,  at  least,  that  it  was  made  before 
the  statute  could  have  operated. 

It  seems  that  even  then  it  is  a  question  for  the  jury  as  to  whether  the  pay- 
ment was,  in  fact,  made. 

Upon  a  reference  under  the  statute  of  a  claim  by  an  executor  against  the 
estate  of  a  deceased  person,  which  claim  was  founded  upon  apromissoiy 
note,  the  defense  was  the  statute  of  limitations.  The  note  bore  indorse- 
ments of  payment  of  interest  made  by  plaintiff.  Plaintiff  himself  and 
two  other  witnesses  who  were  entitled  under  the  will  each  to  one-third 
of  whatever  was  collected  on  the  note,  were  permitted  to  testify,  under 
objection  and  exception,  that  the  indorsements  were  made  by  plaintiff 
during  the  lifetime  of  plaintiff's  testator.  Hdd,  that  the  testimony  was 
incompetent  under  the  Code  of  Civil  Procedure  (g  829). 

Reported  below,  41  Hun,  415. 

(Argued  March  16,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1886,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  and  an  order  confirming  the  report  of  a  referee. 

This  was  a  reference  under  the  statute  of  a  disputed  claim 
against  an  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Tho7nas  J.  Hitchy  Jr.j  for  appellants.  Conceding  that 
indorsements  on  the  note  are  admissible  as  evidence,  there  should 
be  legal  proof  that  they  are  truthful  records  of  the  transactions 
they  purport  to  describe.  {McLaren  v.  McMartiiiy  36  N.  T. 
88,  89.)  The  testimony  is  perfectly  consistent  with  the  fact 
that  the  last  five  indorsements  of  interest  were  all  made  at  tlie 
same  time,  and  perhaps  during  the  last  day  of  the  life  of  the 
maker.  {Roseboom  v.  BiUington^  17  Johns.  186.)  The  party 
shall  not  testify  to  any  personal  transaction  which  he  may 
have  had  with  the  deceased  concerning  a  personal  transaction 
against  the  executor,  etc.  If  or  can  his  written  statement  of 
a  transaction  which  he  has  had  with  the  deceased  be  any 
higher  or  better  evidence  than  his  own  oral  testimony  to  the 
same  effect.  (Code  Civil  Fro.  §  839 ;  Roaehoom  v.  BiUmgton^ 
17  Johns.  187;  Card  v.  Card,  S9  N.  Y.  317;  Jacques  v. 
Elmore,  7  Hun,  676 ;  60  N.  T.  610.)    A  fact  that  could  not 
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be  proved  by  the  executor  directly  cannot  be  established  inf er- 
entially  by  his  testimony.  (47  N.  Y.  554;  4  Hun,  507 ;  5  id. 
468;  16  id.  100;  2  id.  131.) 

Thomas  S.  Strong  for  respondent.  When  the  indorsements 
were  made  the  statute  of  limitations  had  not  attached,  and  the 
making  of  them  was  against  the  interest  of  the  party  making 
them.  The  maker  of  the  note  was  alive  and  the  note  collect- 
ible. These  facts  are  suflScient  to  make  them  evidence ;  they 
raise  a  question  of  fact  for  the  jury.  {Roseboom  v.  BUlington^ 
17  Johns.  182 ;  Rid&y  v.  WigfUman^  13  Hun,  163  ;  Smith 
Lead  Cas.  726.)  The  executor  was  not  disqualified  from 
testifying.  His  only  interest  was  his  commission  as  executor, 
that  did  not  disqualify  him. »  {In  re  Wilson,  103  N.  T.  374.) 
The  testimony  of  the  witnesses  is  not  as  to  transactions  with  the 
deceased  maker  of  the  note,  but  solely  as  to  extraneous  facts,  nor 
were  the  indorsements  themselves  personal  transactions  with 
the  deceased  maker.  {Pinny  v.  Orth,  88  N.  Y.  447 ;  Denise 
V.  Denise^  110  id.  562 ;  Leans  v.  Merritt,  98  id.  206;  Wads- 
worth  V.  Herrvujms,  86  id.  639.) 

Danfobth,  J.  The  claim  which  gave  occasion  for  this  pro- 
ceeding was  a  writing  in  these  words  : 

"  $300.  Setaukbt,  November  17,  1864. 

"  For  value  received,  I  promise  to  pay  to  Clarissa  Darling, 
or  order,  three  hundred  dollars  on  demand,  with  lawful  interest. 

"ELIZABETH  JAYNE." 

It  does  not  appear  when  Clarissa  Darling,  the  payee,  died, 
but  letters  of  administration  were  issued  upon  her  estate  July  10, 
1871,  and  it  is  stated  by  counsel  for  the  respondent  that  the 
payor,  Elizabeth  Jayne,  died  September  10, 1884.  Some  time 
between  that  date  and  the  12th  of  March,  1886,  the  plaintiflE, 
as  executor  of  Clarissa  Darling,  presented  the  note  as  a  claim 
against  the  estate  of  Elizabeth  Jayne  to  her  executor,  and  he, 
doubting  the  justice  of  it,  a  referee  was  appointed  to  hear  and 
determine  the  matter.     Upon  the  trial  it  appeared  that  the 
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body  of  the  note  was  written  by  Mary  Bayles,  formerly  Mary 
Darling,  a  daughter  of  the  payee.  There  was  enough  evidence 
po  call  for  the  opinion  of  the  referee  as  to  the  genuineness  of 
the  note,  and  by  his  finding  tliat  fact  is  established. 

But,  although  bearing  interest  and  payable  on  demand,  the 
statute  of  limitations  began  running  at  the  date  of  the  note 
(  Wenmcm  v.  Mohawk  Ins,  Cb.,  13  Wend.  268 ;  JBerrick  v. 
Wooherton,  41  N.  T.  581 ;  McMuUen.  v.  Rafferty^  89  id.  456), 
and,  unless  something  occurred  to  obstruct  its  passage,  the  bar 
fell  in  November,  1870,  and  if  raised  theh,  it  fell  again  in  1876, 
and  again  in  1882,  and  was  well  on  its  way  for  the  fourth  blow, 
when,  after  the  expiration  of  more  than  twenty  years  from  the 
time  an  action  might  have  been  commenced  upon  the  note,  it 
was,  so  far  as  appears  from  the  testimony,  for  the  first  time 
presented  to  any  person  or  party  concerned  in  its  validity,  and 
then  was  doubted  and  disputed. 

The  statute  limiting  the  time  of  enforcing  a  civil  remedy 
declares  that  an  action  upon  a  contract  must  be  commenced 
within  six  years  after  the  cause  of  action  has  accrued  (Code  of 
Civil  Pro.  §§  380,  382),  and  that,  in  order  to  take  a  case  out  of 
the  operation  of  these  provisions,  an  acknowledgment  or  prom- 
ise in  writing,  signed  by  the  party  to  be  charged,  is  necessary 
(Id.  §  395)  ;  but  there  is  a  proviso  that  this  enactment  "  does 
not  alter  the  effect  of  a  payment  of  principal  or  interest " 
(§  395.)  There  is  no  suggestion  or  pretense  that  by  any  such 
acknowledgment  or  promise,  as  the  statute  requires,  a  new  and 
continuing  contract  was  created,  nor  is  there  any  allegation  or 
suggestion  of  payment  of  any  portion  of  principal,  and,  there- 
fore, the  inquiry  before  the  referee  was  limited  to  the  single 
question  whether  there  had  been  any  such  payment  of  interest 
as  would  take  the  demand  out  of  the  statute.  That  fact,  if  it 
existed,  might  be  proved  in  the  same  manner  as  before  an 
acknowledgment  or  a  new  promise  was  required  to  be  in  writ- 
ing. The  statute  changes  neither  the  nature  nor  effect  of 
part  payment,  nor  does  it  prescribe  any  new  rule  of  evidence 
in  regard  to  it.  It  merely  recognizes  and  continues  the  rule 
as  established  by  the  previous  decisions  of  the  courts.    {Bank 
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V.  Ballou,  49  K  T.  155 ;  Ifarper  v.  Fairleyy  53  id.  442.)  It 
may  still  be  proved  by  parol.  {Cleave  v.  JoneSy  6  Exch. 
573  ;  JBcmk  v.  BaUow^  supra.)  There  is  no  testimony  of  that 
character  showing  payment  Although  the  claimant  at  once 
assumed  the  burden  of  showing  that  the  case  was  freed  from 
the  statutory  bar,  the  only  proofs  of  payment  offered  by  him 
were  certain  writings  upon  the  back  of  the  note,  made  by  him- 
self and  reading  as  follows : 

"  Interest  paid  on  the  within  note  to  Nov.  17,  1868. 

"GLAKISSA  DAKLING, 
«ByB.  S.M." 
"  Interest  paid  on  the  within  note  to  Nov.  17,  1870." 
"  Interest  paid  on  the  within  note  to  Nov.  17,  1875." 
"  Interest  paid  on  the  within  note  to  Nov.  17,  1876." 
"  Interest  paid  on  the  within  note  to  Nov.  17, 1877." 
"  Interest  paid  on  the  within  note  to  Nov.  17,  1878." 

An  indorsement  or  memorandum  of  part  payment  is  held 
competent  evidence  for  the  consideration  of  a  jury  as  showing 
an  acknowledgment  of  debt  and  to  rebut  the  presumption  of 
its  payment  arising  from  the  lapse  of  time.  But  in  order  to 
render  such  indorsements  admissible,  it  must  appear  that 
when  made  there  was  a  pecuniary  interest  with  which  they 
were  at  variance.  It  was,  therefore,  held  in  JRoseboom  v. 
BiUingUm  (17  Johns.  181),  that  to  make  such  indorsement 
admissible  it  must  be  proven  to  have  been  made  before  the 
presumption  of  payment  attached.  Nothing  less  has  been 
required  from  the  day  of  that  decision  to  the  present  time, 
and  the  case  is  decisive  in  favor  of  this  appeal.  The  note 
then  in  suit  was  dated  on  the  9th  day  of  January,  1808,  pay- 
able in  two  years.  An  action  was  brought  upon  it  in  1817, 
and  the  statute  of  limitations  was  interposed  a6  a  defense. 
Upon  the  trial  the  plaintiff  offered  to  prove  an  indorsement  on 
the  note  in  his  own  handwriting,  dated  October  18,  1811, 
acknowledging  the  receipt  of  $30,  in  part  payment  of  the 
note.  This  was  objected  to  and  excluded.  The  defendant 
had  a  verdict   and  the  plaintiff  brought  a  writ  of  error. 
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Spekceb,  Ch.  J.,  states  the  question  to  be  "  whether  an 
indorsement  of  a  payment  on  a  promissory  note,  in  the  hand- 
writing of  the  payee,  without  any  other  evidence  of  the  fact 
of  payment,  ought  to  have  been  submitted  to  the  jury  as 
proof  of  the  payment,  and  thereby  to  take  the  case  out  of  the 
operation  of  the  statute  of  limitations."  And,  after  a  discus- 
sion of  the  matter,  upon  principle  and  authority,  says :  **  An 
indorsement,  therefore,  on  a  bond  or  note,  made  by  the 
obligee  or  promisee,  without  the  privity  of  the  debtor,  cannot 
be  admitted  as  evidence  of  payment  in  favor  of  the  party 
making  such  indorsement,  unless  it  be  shown  that  it  was  made 
at  a  time  when  its  operation  would  be  against  the  interest  of 
the  party  making  it.  If  such  proof  be  given,  it  would,  I 
think,  be  good  evidence  for  the  consideration  of  the  jury." 

Something  more,  then,  is  needed  than  the  indorsement 
even,  to  carry  the  case  to  the  jury.  It  must  appear  to  have 
been  made  by  a  creditor  and  at  a  time  when  he  had  no  motive 
to  give  a  false  credit,  and,  at  least,  before  the  statute  of  lim- 
itations can  have  operated.  {Head  v.  Hurd^  7  "Wend.  409 ; 
Hvlhert  V.  Nicholy  20  Hun,  459  ;  Briggs  v.  WUsony  De  G., 
M.  &  G.  12.)  And  even  then  it  is  for  the  jury  to  say  whether 
the  payment  was,  in  fact,  made,  and  they  may  inquire,  among 
other  things,  whether,  upon  the  whole,  the  interest  of  the 
creditor  may  not  be  promoted  rather  than  impaired  by  giving 
eflEect  to  the  indorsement,  and  if  so,  reject  it  altogether.  In 
the  case  at  bar  it  is  at  this  point  that  the  plaintiff's  case  fails. 
Of  itself  neither  indorsement  has  any  tendency  to  show  when 
it  was  made.  It  would  be  equally  true  whether  made  on  a 
particular  seventeenth  day  of  November  or  tt  any  other  time. 
It  recites  or  declares  a  fact,  and  is  consistent  as  a  narrative 
of  a  past  or  an  assertion  of  a  present  act.  Each  might  have 
been  made*  after  the  time  when  the  statute  had  taken  effect. 
Nor  is  there  extrinsic  proof  of  the  time  when  the  indorse- 
ments were  made,  nor  evidence  of  explanatory  circums^nces. 
"The  plaintiff,  imder  an  objection  grounded  on  section 
829,  and  to  which  I  shall  later  on  refer,  says  the  note  came 
into  his  ^^  possession  as  a  part  of  the  estate  of  Clarrissa  Dar- 
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ling,  deceased,"  and  that  the  indorsements  of  interest  are  in 
his  handwriting.  He  was  asked  by  his  counsel :  "  Were  all 
the  indorsements  made  by  you  during  the  lifetime  of  Elizabeth 
- Jayne  ? "  The  question  was  objected  to  by  the  defendant,  on 
the  grounds  that  (1)  it  was  leading ;  (2)  was  a  declaration  in 
his  own  favor,  and  (3)  inadmissible  under  section  829.  He 
answered,  "  They  were."  The  wife  of  the  plaintiff  was  a 
daughter  of  the  deceased,  and  as  such  entitled  to  a  third  of 
whatever  should  be  received  upon  the  note.  She  testified  to 
having  "  seen  the  note  from  year  to  year  since  her  mother's 
death."  Asked  by  plaintiflPs  counsel :  "  Have  you  seen  the 
writing  on  the  back  of  this  paper  ? "  Answered  "  Yes,  sir." 
Again  asked,  ''  Did  you  see  those  writings  from  time  to  time 
as  they  were  made  ? "  Answered,  "  Yes,  sir."  Again,  "  Were 
they  all  made  during  the  life  of  Elizabeth  Jayne  ? "  Answered, 
"  Yes,  sir."  Asked, "  The  money  which  was  indorsed  as  received 
on  that  note,  did  any  of  it  go  to  you  ? "  Answered,  "  Yes,  my 
share,"  Question,  "  When  did  you  receive  the  last  money  on 
it  ? "  Answer,  "  I  don't  remember."  She  says,  "  I  know  when 
the  diflEerent  indorsements  were  made,  only  by  the  note.  The 
note  tells  how  many  different  indorsements  there  are  on  it.  I 
have  no  knowledge  of  it,  nothing  but  the  note."  Although 
greatly  aided  by  a  cross-examination  which  gave  full  opportu- 
nity to  her  to  indulge  in  inference  and  imagination,  it  could 
hardly  be  said  that  she  knew  anything  of  the  matter  inquired 
of,  except  from  the  plaintiff,  her  husband,  either  as  to  the 
indorsements  or  the  receipt  of  money.  It  is  enough,  however, 
that  the  witness  is  silent  as  to  when,  the  last  indorsement  was 
made.  And  that  is  really  the'only  one  of  importance  in  this 
inquiry.  Unless  that  was  made  within  six  years  of  the  death 
of  the  maker  of  the  note,  the  rest  are  of  no  moment. 

But  aside  from  these  considerations,  and  in  view  of  the 

statute  (Code,  §  829),  which  prohibits  "  a  party  or  person  inter- 

^ested  in  the  event"  from  testifying  in  his  own  behalf  or 

Interest  against  the  executor  of  a  de(3eased  person  concerning 

•.a  personal  transaction  between  himself  and  the  testator,  the 
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plaintiflE  was  improperly  allowed  to  testify  as  to  the  length  of 
time  he  had  held  possession  of  the  note,  or  that  the  indorse- 
ments on  the  note  were  in  his  handwritmg,  and  made  during^ 
the  lifetime  of  the  testatrix.  Each  circumstance  had  a  material 
bearing  upon  the  issue,  and  each  was  important  only  because 
it  was  a  transaction  to  which  the  decedent  was  a  party.  To 
the  first,  as  acquiescing  in  the  continued  possession  of  the  note 
and  thereby  permitting  an  implication  of  its  validity,  and  to  the 
other,  as  payor  of  the  money  referred  to  in  the  indorsement 
Unless  that  money  was  paid  by  her,  or  the  indorsement  made 
with  her  implied  assent,  it  was  of  no  significance. 

It  was  also  error  to  allow  the  evidence  of  Catharine,  the 
wife  of  the  plaintiflE.  She  was  the  daughter  of  the  payee  of 
the  note,  the  plaintiflPs  testatrix,  imd,  to  the  extent  of  one-third 
of  the  amount,  entitled  to  share  in  the  recovery.  She  was, 
therefore,  a  person  interested  in  the  event  of  the  proceeding. 
The  same  remark  applys  to  Mary  Baylis.  She  was  a  daughter 
of  the  payee,  a  sister  of  the  preceding  witness,  and  personally 
interested  in  like  manner.  Except  for  the  testimony  of  these 
three  witnesses,  the  plaintiff  and  the  two  daughters  of  the 
testatrix,  there  would  have  been  no  evidence  to  suggest  even 
a  liabilitv  upon  the  note.  No  part  of  it  was  competent,  and 
because  of  its  admission  and  the  other  errors  above  referred 
to,  the  judgment  of  the  court  below  should  be  reversed  and. 
a  new  trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Eakl,  J.,  not  voting. 

Judgment  reversed. 
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Elizabeth  Btbnbs,  as  Administratrix,  etc.,  Respondent,  v^ 
The  New  Yobk,  Lake  Erie  and  Western  Railro^j> 
Company,  Appellant 

8.,  plaintiff's  intestate,  was  in  defendant's  employ  as  a  brakeman  upon  a 
freight  train.  A  car  loaded  with  lumber  at  a  way  station  was  to  be 
attached  to  the  train.  It  was  being  moved  by  the  engine  from  the  switch 
to  the  main  track.  8.  got  upon  it  to  stop  it,  but  in  consequence  of  the 
improper  manner  in  which  the  car  was  loaded  the  brake  was  rendered 
useless,  a  collision  occurred  and  8.  was  thrown  from  the  car  and  killed. 
In  an  action  to  recover  damages,  it  appeared  that  the  car  and  its- 
appliances  before  it  was  loaded  was  in  good  condition.  It  was,  by 
defendant's  rules,  made  the  duty  of  the  station-master  to  either  inspect 
the  car  himself  or  have  some  one  do  so  before  it  was  taken  out. 
Had  this  been  done  the  improper  loading  would  have  been  discovered^ 
Edd,  that  defendant,  having  provided  a  safe  car  and  a  system  and  com- 
petent men  for  its  inspection,  for  injuries  resulting  to  a  corcmploye,  for 
their  neglect  of  this  duty,  it  was  not  liable. 

Also,  hdd,  the  question  was  not  affected  by  the  fact  that  the  car  was 
loaded  by  the  owner  of  the  lumber. 

Also,  hdd,  that  the  question  was  sufficiently  ndsed  by  a  motion  for  a  non- 
suit based  on  the  ground  that  no  negligence  of  the  defendant  had  been 
shown. 

(Argued  March  18,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiflE,  entered  npon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff,  as  the  administratrix 
of  Sylvester  Byrnes,  for  the  recovery  of  damages  resulting 
from  his  death.  Byrnes  was  a  brakeman  in  the  service  of  the 
defendant,  aud  was  engaged  on  a  freight  train  which  ran 
between  Port  Jervis  and  Deposit  On  the  25th  day  of  Feb- 
ruary, 1884,  his  train  was  going  east  and  there  was  a  car  of 
lumber  on  a  side  track  at  Lordville  to  be  taken  into  his 
train.  When  the  train  approached  l-.ordville  the  engine  waff 
loosened  from  it  while  it  was  in  motion  and  ran  down  with 
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^eater  speed  than  the  disconnected  train  to  the  vicinity  of 
the  lumber  car.  That  car  stood  upon  a  switch  on  the  west 
side  of  the  track  and  was  connected  with  the  main  track  at 
one  end  only,  being  what  is  known  as  a  blind  switch.  The 
open  end  of  the  switch  was  at  the  west  towards  the  coming 
train.  To  start  the  car  and  run  it  to  and  upon  the  track  one 
end  of  a  bar  of  wood  called  a  stake  was  placed  at  the  rear  end 
of  the  engine  after  it  passed  the  lumber  car,  and  the  other 
end  against  the  front  or  east  end  of  the  lumber  car,  and  then  the 
engine  was  started  back  and  thus  propeiled  the  car  along 
the  switch  and  upon  the  main  track.  This  is  called  staking 
out  a  car.  By  the  time  this  car  was  tlirown  upon  the  main 
track  at  the  mouth  of  the  blind  switch,  the  train  still  in  motion 
tad  approached  within  about  fifty  feet  of  the  car.  Byrnes 
was  then  on  the  top  of  the  train  and  near  the  front  end,  and 
after  setting  the  brake  there  he  went  down  from  the  train  and 
ran  to  the  lumber  car  then  coming  towards  him,  ascended  the 
car  while  it  was  still  in  motion  and  reached  the  wheel  of 
the  brake  and  made  some  move  to  turn  the  wheel.  At  that 
instant  the  lumber  car  and  the  train  came  together  with  violence 
and  shot  the  lumber  back  and  Byrnes  was  caught  between  it 
and  the  car  beliind  and  received  injuries  from  which  he  died 
in  a  few  days. 

The  further  material  facts  are  stated  in  the  opinion. 

Lewis  E,  Carr  for  appellant.  To  sustain  a  verdict  there 
must  be  something  more  than  a  mere  scintilla  of  evidence,  or 
than  the  existence  of  a  condition  of  things  equally  consistent 
with  negligence  and  its  absence.  {Bcmleo  v.  -ff.  R.  Co.^  69 
N.  T.  366,  366 ;  Hayes  v.  R.  R.  Co.,  97  id.  269,  262 ;  Dvkgkt 
V.  Insuranee  Co.,  103  id.  341,  358,  359.)  The  real  or  proxi- 
mate cause  of  the  injury  is  alone  to  be  considered.  Unless 
the  evidence  points  out  the  negligence  of  the  defendant  as  the 
proximate  cause  the  action  fails.  There  is  need  of  something 
more  than  a  state  of  facts  consistent  with  either  hypothesis. 
{ffayes  v.  R.  R.  Co.,  97  K  T.  269,  262 ;  HofnagU  v.  R.  R. 
Co.,  55  id.  608 ;  SeoHes  v.  M.  R.  Co.,  101  id.  661 ;  Taylor 
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V.  OUy  of  Tonkersy  105  id.  202,  208,  209 ;  Kcuoeny  v.  (My 
of  Troy^  108  id.  571,  577.)  Wliere  two  or  more  causes  seem 
to  have  co-operated  in  producing  an  injury  that  is  proximate 
without  which  it  could  not  have  occurred,  and  that  remote 
which  may  or  may  not  have  produced  it.  {Ring  v.  Gity  of 
Cohoes,  77  K  T.  83,  90 ;  Searles  v.  M.  R.  Co.,  101  id.  661 ; 
Taylor  v.  OUy  of  TonkerSy  106  id.  202 ;  Ha/rvey  v.  R.  R. 
Co.,  88  id.  481;  WiUiams  v.  R.  R.  Co.,  39  Hun,  430,  434; 
SeUick  V.  R.  R.  Co.,  32  A.  L.  J.  448,  449 ;  Rail  v.  C,  etc., 
R.  R.  Co.,  49  Hun,  373,  375,  376 ;  Whittaker  v.  D.  cfe  H.  C 
Co.,  Id.  400,  403.)  The  jury  must  not  be  left  to  conjecture, 
and  a  bare  possibility  that  the  damage  was  caused  in  conse- 
quence of  the  negligence  and  unskillfulness  of  the  defendant 
is  not  enough.  {Taylor  v.  City  of  Yorikera,  106  N.  Y.  202, 
208;  Kan)eny  v.  aty  of  Troy,  108  id.  571,  577;  101  id.  661.) 
If  the  servant,  for  his  own  accommodation,  or  in  pursuance 
of  his  own  method,  sees  fit  to  pursue  a  course  which  increases, 
the  danger,  he  may  not  say  when  the  danger  has  overtaken 
him,  he  assumed  the  means  provided  by  his  employer  would 
prove  suitable  for  the  emergency  created  by  himself.  The 
risk  from  such  an  act  he  takes  upon  himself.  {Haskin  v.  R. 
R.  Co.,  65  Barb.  129 ;  Murphy  v.  R.  R.  Co.,  11  Daly,  126,. 
132 ;  P(m€TB  v.  R.  R.  Co.,  98  K  T.  274,  280 ;  McOrath  v. 
R.  R.  Co.,  18  Am.  and  Eng.  R  R.  Cas.  5 ;  3  Wood's  Eail- 
way  Law,  1490  ;  Durgin  v.  Munson,  9  AUen,  396 ;  85  Am. 
Dec.  770.)  Where  a  brakeman  seeks  to  board  a  moving  train^ 
the  speed  of  which  he  misjudges,  and  receives  injury  because 
some  of  the  eqmpments  of  the  car  or  engine  are  defective, 
recovery  is  denied.  {Dowell  v.  R.  R.  Co.,  18  Am.  and  Eng. 
R  R  Caa.  42;  28  id.  553;  Eckert  v.  R.  R.  Co.,  43  K  Y. 
502;  RoU  v.  R.  R.  Co.,  15  Hun,  496,  502;  80  N.  Y.  647; 
Lochwood  V.  R.  R.  Co.,  6  Am.  and  Eng.  R  R  Cas.  151, 160, 
161.)  Certain  duties  devolve  upon  the  employer,  and  to  whom- 
soever those  duties  are  intrusted,  he  for  the  time  represents  him,, 
and  his  neglect  is  that  of  the  employer.  {Crispin  v.  Bab&X^ 
81  N.  Y.  516  ;  Neubanier  v.  R.  R.  Co.,  101  id.  607.)  Beyond 
that  point,  and  in  the  use  of  the  means  provided  comes  the 


254  Byenks  v.  N.  Y.,  L.  E.  &  W.  R  R.  Co.         [April, 


Statement  of  case. 


field  of  executive  detail,  in  which  liability  does  not  attach  to 
the  employer  for  neglect.  {Hose  v.  J2,  H.  Co.y  58  N.  Y.  217 ; 
Slater  v.  Jewett^  85  id.  61,  71,  72.)  The  immediate  employer 
of  the  agent  or  servant,  through  whose  negligence  an  injury 
occurs,  is  the  one  responsible  for  his  negligence.  {BlaJce  v. 
Feris,  6  N.  Y.  48 ;  Devlin  v.  Smith,  89  id.  470,  476 ;  55 
Am.  Dec.  317.) 

John  W,  Lyon  for  respondent.  A  railroad  company  owes 
to  its  employes  the  duty  of  providing  and  maintaining  safe 
and  suitable  structures,  cars,  machinery  and  appliances,  so  as 
to  protect  them  against  danger  and  accidents.  {Bvshhy  Casey 
107  N.  Y.  374 ;  lAUy  Case^  Id.  566 ;  Bemvng  v.  Steinway, 
101  id.  547 ;  Stringham  v.  Stewart,  100  id.  5 16 ;  Gottlieb  v. 
Urie  Co,,  29  Hun,  637;  100  N.  Y.  462;  Dekay  v.  Frie  Co.^ 
33  Hun,  665 ;  102  N.  Y.  666 ;  Fuller  v.  Jev>eU,  80  id.  46 ; 
FUie  V.  £^  Co.,  95  id.  546 ;  Flike  v.  B.  cfe  A.  R.  li.  Co.,  53 
id.  549  ;  Lamiing  v.  N.  Y.  C.  R.  R.  Co.,  79  id.  521 ;  Con- 
ndUfY.  Pdlion,41  Barb.  366;  41  N.  Y.  619;  Planh  v. 
N.  T.  C.  R.  R.  Co.,  60  id.  607;  Mehan  v.  S,  B.  cfe  iT.  Y. 
R.  R.  Co.,  73  id.  585 ;  Booth  v.  B.  cfe  A.  R.  R.  Co.,  id.  138, 
210;  Cone  v.  D.,  L.  cfe  W.  R.  R.  Co.,  81  id.  206;  Bead  v. 
N.  Y.  C.  c&  IT.  R.  R.  R.  Co.,  70  id.  163  ;  Malone  v.  Botha- 
way,  64  id.  5 ;  Pantzar  v.  T.  F.  M.  Co.,  99  id.  368 ;  Sheehan 
V.  iT.  Y.  C.  cfe  jar.  R.  R.  R.  Co.,  91  id.  332;  Pai/nton  v. 
N.  C  R.  Co.,  83  id.  7 ;  Ryan  v.  Fowler,  24  id.  414 ;  Corcoran 
V.  HoV/rook,  59  id.  520  5  Kirkpatrich  v.  N.  7.  C  dk  H.  R. 
R.  R.  Co.,  79  id.  240 ;  Kane  v.  Smith,  80  id.  458  ;  Mvldooney 
V.  L  C.  R.  Co.,  36  Iowa,  462 ;  Fay  v.  M.  cfe  S.  L.  R.  Co.,  15 
N.  W.  Eep.  241;  Kingy.  O.  <&  I.  R.  Co.,  14  Fed.  Eep.  277; 
G.  T.  R.  Co.  V.  Cummings,  27  Alb.  Law  Jour.  294 ;  Hough 
V.  Railway  Co.,  100  U.  S.  [10  Otto],  213.)  The  deceased  had 
the  right  to  understand  and  assume  that  the  defendant  had 
exercised  care  and  diligence  in  providing  a  safe  and  useful 
bjfftke,  in  perfect  working  order  for  the  hazardous  service  he 
was  required  to  perform  at  this  blind  switch,  so  as  not  to  expose 
iim  to  unreasonable  risks  and  danger.     {Connelh/  v.  PoUicn, 
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41  Barb.  366, 369 ;  41  K  Y.  619 ;  JV^oyes  v.  ^nith,  28  Vt.  69 ; 
34  N.  Y.  414;  JeUer  v.  iT.  Y.  cfe  If.  B.  li.  Co.,  2  Abb.  Ct. 
App.  Dec.  458-461 ;  Ford  v.  F.  R.  R,  Co.,  110  Mass.  240;  14 
Am.  Eep.  605,  606 ;  Gibson  v.  P.  R.  R.  Co.,  2  id.  600 ; 
46  Mo.  163  \  FW.dk  C.  R.  R.  Co.  v.  OUdersUeoe,  33  Mich. 
133  ;  T.&C.  R.  R.  Co.  v.  Ingraham,  77  lU.  309.)  It  is  not 
necessary  to  rely  here  upon  circumstances.  AfSrmative  proof 
of  the  most  positive  nature  appears,  and  the  conclusion  of  the 
jury  that  deceased  was  killed  because  of  this  defective  brake, 
was  proper  and  warranted,  any  other  conclusion  would  have 
done  violence  to  reason,  as  would  any  different  conclusion  by 
this  court.  {Jones  v.  N.  T.  C.  M.  R.  Co.,  28  Hun,  364; 
92  K  Y.  628  ;  Taylxyr  Case,  105  id.  203 ;  SearUs  Case,  101 
id.  661 :  CaliiU  Case,  106  id.  512 ;  IMy  Case,  107  id.  566.) 

Peckham,  J.  We  may  assume  that  it  was  not  only  the  duty 
of  the  defendant  to  furnish  a  proper  car  with  safe  appliances, 
in  good  repair,  but  that  the  defendant  as  master  owed  the 
further  duty  to  the  servant  to  provide  a  proper  system  and 
competent  men  for  the  inspection  of  cars  after  they  were 
loaded  and  before  they  were  to  be  used.  The  evidence  in  this 
ease  shows  that  the  defendant  had  complied  with  this  duty.  It 
shows  that  it  was  the  duty  of  the  station-master  at  the  station 
where  the  car  was  loaded,  to  either  inspect  the  car  himself  or 
to  have  some  of  his  men  inspect  it  after  it  was  loaded  and 
before  it  was  taken  out.  The  defendant  having  fulfilled  its 
duty  as  a  master,  by  providing  a  system  and  competent  servants 
for  the  inspection  of  cars,  and  having  imposed  the  duty  of  such 
inspection  upon  the  station  agents  and  his  servants,  cannot  be 
held  responsible  for  the  negligence  of  such  servants.  In 
carrying  out  such  inspection  the  station  agent  was  acting  as  an 
employe  of  defendant,  and  any  neglect  of  his  in  regard  to  such 
inspection  and  by  which  an  accident  happened  to  any  other 
servant,  was  the  neglect  of  a  co-employe,  and  not  the  neg- 
lect of  the  master.  The  evidence  shows  that  the  car  before  it 
was  loaded  was  in  perfect  condition,  with  a  brake  in  good 
order  and  entirely  adequate  for  the  purpose  for  which  it  was 
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intended.  By  the  negligence  of  the  person  who  loaded  the 
car,  the  lumber  was  placed  against  the  brake  rod,  and  alsa 
against  the  wheel  at  the  top  of  the  brake,  so  that  it  thereby 
became  impossible  to  use  the  brake.  This  is  the  contention 
on  the  part  of  the  plaintiflE.  The  fact  was  contested  by  the 
defendant  upon  whose  part  evidence  was  given  that  the 
lumber  was  properly  loaded  and  that  the  brake  was  in  good 
order  and  that  the  accident  occurred  on  account  of  the  negli* 
gent  manner  in  which  the  lumber  car  was  "  staked  "  out,  while 
the  train  was  approaching  at  such  a  speed.  But  for  this  pur- 
pose we  must  assume  that  the  car  was  improperly  loaded,  and  the 
brake  rendered  useless  for  that  reason.  It  must  also  be 
assumed  that  if  the  station-master  or  his  servant  had  done  hia 
duty  and  had  inspected  the  car  before  it  was  "  staked  "  out,  the 
improper  loading  would  have  been  discovered  and  measures 
taken  which  would  have  prevented  the  accident. 

Nevertheless,  we  think  the  defendant  had  fulfilled  its  duty 
to  the  servants  in  its  employ  when  it  furnished  a  perfectly 
safe  car  and  appliances,  and  when  it  also  provided  a  system  of 
inspection  of  cars,  and  proper  persons  to  inspect  them  after 
they  were  loaded  and  before  they  were  to  be  taken  away.  The 
failure  to  inspect,  or,  if  inspection  were  made,  the  failure  to 
rectify  the  improper  loading  by  which  the  brake  was  rendered 
useless,  was  not  the  failure  of  the  master  to  fulfill  his  duty  to 
his  servant,  but  it  was  the  negligence  of  a  co-servant  in  carry- 
ing out  the  orders  of  the  master.  The  master  is  not  an  insurer 
that  all  his  servants  shall  perform  their  duty,  and  he  performs 
his  duty  to  the  servant  in  this  regard  in  providing  a  system  of 
inspection  and  intrusting  its  performance  to  competent  hands. 
If,  thereafter,  such  servants  are  guilty  of  negligence,  the  master 
is  not  responsible  therefor  to  a  co-servant. 

We  do  not  see  that  the  question  is  in  any  way  altered  by  the 
fact  that  the  car  was  loaded  by  the  servants  of  the  owner  of 
the  lumber  which  was  placed  upon  it.  Whoever  loaded  it,  the 
master  had  provided  for  an  inspection  of  the  car  before  it  was 
to  be  taken  away,  and  if  the  inspection  were  neglected,  it 
was  still  the  same  neglect  of  a  servant  of  the  defendant  to  do 
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that  which  he  ought  to  have  done,  and  snch  neglect  was  not 
tliat  of  the  master  in  fulfilling  any  of  the  duties  which  he 
owed  as  master  to  his  servants.  It  cannot,  we  think,  be  prop- 
erly contended  that  the  master  fails  to  provide  a  car  which  is 
a  safe  and  proper  one,  or  that  he  fails  to  provide  one  with 
proper  appliances,  because  through  the  negligent  manner  in 
which  the  car  is  loaded  the  appliance  is,  on  that  account  only, 
made  useless  for  the  purpose  for  which  it  was  intended.  The 
fact  still  remains  that  the  car  was  in  good  condition,  the  brake 
in  proper  repair,  fit  for  the  use  it  was  placed  there  for.  It 
was  rendered  useless,  not  from  any  defect  in  the  brake  itself, 
but  only  from  the  fact  that  the  person  who  loaded  the  car  had 
improperly  and  negligently  performed  his  duty. 

It  may  be  conceded  that  it  was  the  duty  of  defendant  to 
provide  rules  for  inspecting  the  car  after  it  was  loaded,  and 
proper  men  to  carry  out  such  rules,  but  when  it  did  so  it  did 
all  that  it  could  be  required  to  do.  To  carry  out  its  rules 
necessitated  the  employment  of  servants,  and  a  negligent  loading 
of  a  car  which  was  subsequently  negligently  inspected,  or  not 
inspected  at  all,  could  not  alter  the  fact  that  the  master  had 
supplied  originally  a  perfect  car,  and  that  the  fault  was  not  in 
the  character  of  the  car  or  in  its  appliances,  but  simply  in  the 
negligent  loading  of  it. 

A  question  has  arisen,  however,  in  this  case,  whether  tha 
point  was  sufficiently  raised  on  the  trial. 

At  the  end  of  the  plaintiflPs  evidence,  and  again  when  all 
the  evidence  was  in,  the  defendant  moved  for  a  nonsuit  on 
the  ground,  among  others,  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  master,  the  employer  of  the 
deceased.  It  is  argued  that  the  real  contest  in  the  case  was 
over  the  question  of  fact  whether  the  car  had  been  improperly 
or  negligently  loaded,  and  that  the  defendant's  evidence  had  in 
truth  been  confined  to  an  attempt  to  prove  that  the  lumber 
had  not  been  placed  against  the  brake,  and  that  it  was  entirely 
free,  and  that  the  accident  had  occurred  because  of  the 
improper  manner  in  which  the  car  had  been  "  staked "  out, 
SicKEM— YoL.  LXYIII.     33 
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and  pushed  at  too  rapid  a  rate  towards  the  train  which  was 
itself  moving  towards  the  car.  There  was,  unquestionably,  a 
sharp  issue  made  on  that  point  during  the  trial.  But  there 
was  also  evidence,  already  referred  to,  which  showed  that  the 
master  had  in  reality  performed  all  the  duty  resting  upon  it 
for  the  proper  protection  of  its  servants. 

We  think  the  ground  of  the  motion  for  a  nonsuit  above- 
mentioned  sufSciently  raised  the  question  of  the  failure  of 
proof  of  any  negligence  of  the  master.  The  almost  universal 
practice  in  the  trial  of  actions  of  this  nature  is  to  move  for  a 
nonsuit  on  the  ground  that  no  negligence  of  the  defendant 
has  been  shown.  It  is  rare,  indeed,  that  the  defendant  goes 
into  details  for  the  purpose  of  showing  why  he  claims  that  no 
negligence  has  been  shown  or  in  what  particular  respect  the 
plaintifE  has  failed  in  his  proof.  The  plaintifE  always  claims 
that  upon  aU  the  facts  in  the  case  the  question  of  whether 
there  was  or  was  not  negligence  is  one  for  the  jury  to  answer 
and  not  for  the  court.  The  motion  for  a  nonsuit  on  the 
ground  that  no  negligence  has  been  shown,  is  predicated  also 
upon  all  the  evidence  in  the  case,  and  it  is  assumed  for  the 
purpose  of  the  motion  that  the  evidence  upon  the  part  of 
the  plaintiff  is  true,  and  the  claim  is  then  made  that  upon 
such  assumption  no  negligence  has  been  shown,  or  no  question 
is  in  the  case  proper  for  a  jury  to  pass  upon.  The  counsel 
for  the  defendant,  in  orally  arguing  his  motion,  frequently 
enlarges  upon  it  and  presents  the  case  as  he  regards  it,  in 
detail,  and  claims  as  to  each  separate  piece  of  evidence,  and 
as  to  all  combined,  that  no  question  has  been  made  for  the 
jury.  These  arguments  are  never  incorporated  in  the  case, 
but  any  argument  that  can  legitimately  be  adduced  from  the 
ground  taken,  and  which  is  a  fair  inference  from  the  evi- 
dence, has  always,  as  we  think,  been  regarded  as  suflBciently 
raised  under  the  general  motion  on  the  ground  of  a  failure  to 
show  any  negligence.  The  inference  of  negligence  may  be 
raised  in  such  various  ways,  and  from  so  many  different  facts, 
that  an  attempt  to  specify  each  argument  that  might  be  urged 
as  a  groimd  for  the  motion  might  be  somewhat  dangerous  in 
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its  nature,  on  the  theory  that  Buch  a  specification  being 
made,  no  other  argument,  although  it  might  clearly  appear 
from  the  evidence,  could  be  thereafter  raised.  It  is  the 
nature  of  such  a  motion,  in  such  a  case,  that  it  should  be 
broad ;  that  i,t  should  assume  all  the  evidence  on  the  part  of 
the  plaintiff  to  be  true,  and  that  all  fair  inferences  therefrom 
which  would  be  favorable  to  the  plaintiff  should  be  indulged 
in,  and  still  the  claim  is  made  that  upon  all  such  evidence 
and  inferences,  no  negligence  has  been  proved. 

In  this  case  the  motion  was  on  the  ground  that  no  negligence 
of  the  master  was  proved.  What  other  way  of  raising  this 
question  could  have  been  taken  ?  How  was  it  to  be  made 
more  specific  ?  The  motion  must  have  assumed  the  truth  of 
the  plaintiffs  evidence,  which,  if  believed,  showed  that  the 
car  had  been  negligently  and  improperly  loaded.  If  the 
master  were  responsible  for  such  negligence,  then  the  defend- 
ant was  responsible  for  the  accident,  unless  it  were  contended 
that  the  accident  did  not  happen  from  that  cause,  and  if  that 
were  the  contention  the  natural  ground  for  the  motion  would 
have  been,  as  it  seems  to  us,  that  the  negligence  of  the  master 
did  not  cause  the  accident.  This  was  evidently  the  view  taken 
of  the  case  by  the  counsel  for  the  defendant,  for  he  immedi- 
ately proceeded  to  state  that  fact  as  a  separate  ground  for  his 
motion,  for  he  said  there  was  no  evidence  that  it  was  in  con- 
sequence of  any  defect  in  the  brake  that  the  decedent  received 
the  injury  which  caused  his  death.  The  statement  that  there 
was  no  negligence  on  the  part  of  the  master  must,  therefore, 
as  it  seems  to  us,  have  been  plainly  directed  to  the  point  that 
the  master  was  not  responsible  for  the  negligent  loading  of 
the  car  by  which  the  brake  was  rendered  useless.  If  it  did 
not  mean  that,  we  are  at  a  loss  to  conceive  what  it  did  mean. 

It  is  said,  however,  that  when  the  motion  to  nonsuit  was 
first  made  at  the  end  of  the  plaintifPs  evidence,  there  was  no 
evidence  in  the  case  that  the  defendant  had  fulfilled  its  duty 
of  providing  for  an  inspection  of  the  car  previous  to  its  being 
taken  away,  and  that  hence  there  was  no  basis  for  that  ground 
of  exemption ;  and,  therefore,  it  must  be  presumed  that  the 
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motion  was  aimed  at  some  other  point,  probably  tlie  one  that 
the  defendant  was  not  responsible  for  the  negligent  loading  of 
the  car  becaupe  it  was  loaded  by  the  employes  of  the  owner 
of  the  Inmber  and  not  by  those  of  the  defendant.  Bnt  if 
that  be  true  it  is  not  an  answer  to  the  motion  when  it  was 
subseqnently  renewed.  It  only  shows  that  at  the  time  when 
the  motion  was  first  made  the  defendant's  counsel,  while  con- 
tending that  the  defendant  was  not  responsible  for  the  negli- 
gent loading  of  the  car,  could  at  that  time  only  base  his 
motion  upon  the  untenable  ground  that  it  was  not  responsible 
because  the  car  was  not  loaded  by  its  employes,  while  after 
the  evidence  on  the  part  of  the  defendant  was  given,  by  which 
it  appeared  that  the  defendant  had  fulfilled  its  duty  to  its 
employes  by  providing  a  system  and  competent  men  for  the 
inspection  of  the  car  after  it  was  loaded,  a  renewal  of  the 
motion  on  the  same  ground  that  there  was  no  evidence  of  any 
negligence  on  its  part  could  be  supported  by  the  additionid 
facts  proved  on  the  part  of  the  defendant.  The  ground  was 
the  same  on  each  occasion,  viz.,  that  the  defendant  was  not 
responsible  for  the  negligent  loading  of  the  car,  but  when 
the  motion  was  renewed  at  the  end  of  all  the  evidence  facts 
had,  in  the  meantime  been  proved,  which  we  think  aflforded 
good  ground  for  granting  it. 

If  there  should  be  made  any  question  on  a  retrial  as  to 
whether  the  company  had,  in  fact,  provided  rules  for  an  inspec- 
tion of  the  cars  and  proper  men  to  inspect  them,  after  they 
were  loaded  and  before  they  were  taken  away,  such  question 
would  be  proper  to  submit  to  the  jury  under  correct  instructions. 

On  the  record,  as  it  now  stands,  the  plaintiff  failed  to  show 
negligence  on  the  part  of  the  defendant  in  regard  to  the  per- 
formance of  its  duties  as  master.  The  point  discussed  was 
suflSciently  raised  at  the  trial  to  be  available  here. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  event. 

Eakl,  Finch  and  Gray,  J  J.,  concur ;  Euger,  Ch.  J.,  and 
Andrews  and  Danporth,  JJ.,  dissent,  the  latter  on  the  ground 
that  when  the  car  was  furnished  to  the  deceased  it  was  as  a 
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loaded,  not  an  empty  car,  and  at  that  moment  the  movement 
of  the  brake  was  obstructed  and,  therefore,  the  car  was  imper- 
fect and  unfit  for  use,  and  for  its  unfitness  defendant  was 
liable ;  also,  that  the  question  was  not  so  raised  by  the  excep- 
tion as  to  be  intelligible  to  the  opposite  party  or  the  trial  judge. 
Judgment  reversed. 


William  Scholle,  Respondent,  v.  Jacob  Soholle,  J.  Bomaine 
Brown,  Purchaser,  Appellant. 

In  proceedings  to  compel  a  purchaser  at  a  partition  sale  to  complete  his 
purchase,  it  appeared  that  R.  formerly  owned  an  undivided  seven-tenths 
of  the  land  in  question;  he  conveyed  two-tenths,  and  thereafter  executed 
a  deed  which  purported  to  convey  his  remaining  interest,  and  under  this 
deed  the  parties  claimed  title  to  one-half.  It  appeared,  however,  that 
the  intent  was  to  convey  but  two-tenths.  Held,  that,  as  the  deed  was 
liable  to  be  reformed  as  against  all  the  parties,  it  was  to  be  assumed  that 
the  reformation  might  occur,  and,  therefore,  in  this  respect  the  title  was 
defective. 

The  will  of  R.,  after  giving  certain  specific  legacies,  gave  to  his  executors 
his  residuary  estate  in  trust,  with  power  to  receive  the  rents  and  profits, 
sell  and  convey  the  property,  invest  both  the  rents  and  profits  and  pro- 
ceeds of  sale  ''  and  to  divide  and  apply  the  same  and  income  thereof"  as 
directed,  t.  «.,  to  apply  the  income  of  two-sixths  of  "  said  residue  and 
remainder "  to  the  use  of  his  wife  for  life,  with  remainder  over  to  his 
children,  and  to  apply  the  income  of  one-sixth  to  each  of  his  four 
children  during  life,  with  remainder  over  to  the  issue  of  such  child,  and 
with  authority  to  advance  to  each  child  a  specified  sum  out  of  the  princi- 
pal if  the  executors  should  deem  best.  In  the  gift  of  the  legacies  the  testator 
used  the  words  "  give  and  bequeath,"  in  those  of  the  residuary  estate  the 
words  used  were  "  devise  and  bequeath."  Bisldf  that  the  final  and  ulti- 
mate division  did  not  require  a  conversion  of  the  land  into  money,  nor 
was  such  a  conversion  required  as  respects  the  intermediate  income; 
that,  therefore,  the  remaindermen  took  a  vested  interest  in  the  lands; 
and  that  the  interests  of  the  grandchildren  were  not  cut  off  by  a  fore- 
closure suit,  to  which  they  were  not  made  parties. 

Where  only  a  power  of  sale  is  given  to  executors  by  a  will,  without 
explicit  and  imperative  direction  for  its  exercise,  and  the  intention  of  the 
testator  can  be  carried  out  although  no  conversion  is  adjudged,  the  land 
will  pass  as  such  and  not  be  changed  into  personalty.  In  the  absence  of 
an  express  direction  to  sell  one  may  not  be  implied  unless  the  design 
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and  purpose  of  the  testator  is  unequivocal  and  the  implication  so  strong 
as  to  leave  no  substantial  doubt;  and  so,  unless  the  exercise  of  the  power 
is  rendered  necessary  and  essential  by  the  scope  of  the  will,  the  authority 
is  simply  discretionary  and  does  not  work  a  conversion. 

When  the  mortgage  which  was  foreclosed  was  assigned  to  S.,  the  plaintiff  in 
the  foreclosure  suit,  R.  guaranteed  the  payment  of  one-half  thereof. 
After  R.'s  death  S.  presented  a  claim  to  his  executrix,  who  alone  qualified 
and  acted,  for  one-half,  which  was  disputed.  S.  then  began  the  fore- 
closure; the  executrix  was  made  a  defendant  and  answered.  Pursuant 
to  an  arrangement  between  her  and  S.  she  withdrew  her  answer  and 
executed  a  deed  to  8.  of  R.'s  entire  interest.  S.  in  return  withdrew  his 
claim  against  the  estate  and  on  the  foreclosure  sale  bid  in  the  property 
for  the  full  amount  of  the  mortgage.  ffM,  that  the  deed  was  not  a  good 
execution  of  the  power  of  sale  and  was  invalid,  as  there  was  no  sale  such 
as  the  will  contemplated,  but  an  appropriation  of  the  land  to  pay  a  debt, 
chargeable  primarily  upon  the  personal  property,  without  an  order  of  the 
surrogate,  or  proof  that  the  personalty  was  InsufBcient  to  pay  debts; 
also,  that  the  surrogate  was  powerless  to  appropriate  the  land  to  the  pay- 
ment of  debts  except  in  the  statutory  method. 

Accordingly  held,  that  the  title  proffered  was  defective  and  the  purchaser 
was  not  bound  to  complete  his  purchase.  ^ 

Reported  below,  28  J.  &  S.  474. 

(Argued  March  19,  1889;  decided  April  16,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  January  14, 1889,  which 
afBnned  an  order  of  Special  Term  releasing  J.  Romaine 
Brown,  as  assignee  of  B.  P,  Fairchild,  purchaser,  from  his 
purchase  at  a  sale  pursuant  to  judgment  in  this  action. 

This  was  an  action  of  partition. 

An  interlocutory  judgment  of  partition  and  sale  was 
entered  in  May,  1885.  As  to  the  premises  now  in  question, 
the  sale  took  place  in  December,  1886,  under  a  supplemental 
decree  of  this  court.  Mr.  Fairchild  became  the  purchaser  of 
the  premises  in  question  and  paid  ten  per  cent  of  the  pur- 
chase-money; he  assigned  his  bids  to  J.  Eomaine  Brown, 
whereupon  it  was  stipulated  that  Brown  should  be  bound 
by  the  printed  terms  of  sale. 

Subsequently  Mr,  Brown,  through  his  attorney,  served  upon 
the  referee  a  notice  declining  to  accept  the  title  and  stating  several 
objections  to  its  validity,  which  may  be  summarized  as  follows : 
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1.  That  the  deed  from  William  H.  Kaynor  and  wife  to 
Lewis  J.  Phillips,  dated  November  30,  1872,  and  recorded 
January  13, 1875,  in  Liber  1317  of  Conveyances,  page  102,  is 
void  for  nncertainty  by  reason  of  its  omission  to  specify  the 
amount  of  interest  conveyed,  and  that  if  it  should  be  held  to 
convey  the  whole  of  Eaynor's  interest,  it  was  liable  to  be 
reformed  at  the  instance  of  the  grandchildren  of  said  Kaynor, 
as,  while  he  owned  an  undivided  five-tenths,  the  intent  was  to 
convey  only  two-tenths. 

2.  That  the  descendants  of  William  H,  Eaynor,  that  is  to 
say,  his  grandchildren,  were  not  made  parties  to  the  fore- 
closure suit  brought  by  Abraham  SchoUe,  as  plaintiff,  against 
Benjamin  A.  Willis  and 'others,  as  defendants. 

3.  That  the  executors  of  William  H.  Raynor's  will,  viz., 
William  E.  Stewart,  John  H.  Morris  and  Jonathan  Edgar, 
were  not  made  parties  to  such  foreclosure  suit. 

4r.  That  the  deed  executed  by  Sarah  E.  Cornish  (formerly 
Sarah  E.  Eaynor),  individually,  and  as  sole  acting  executrix  of 
and  trustee  under  the  will  of  William  H.  Eaynor,  deceased, 
as  party  of  the  first  part,  to  Abraham  Scholle,  William 
Scholle  and  Jacob  Scholle,  parties  of  tlie  second  part,  dated 
November  21,  1878,  was  void  or  voidable  for  want  of  con- 
sideration, and  the  further  reason  that  there  were  creditors  of 
William  H.  Eaynor  who  might  show  themselves  entitled  to 
have  it  set  aside. 

The  lots  in  question  are  claimed  by  the  plaintiff  to  have 
been  part  of  a  large  tract  of  land  north  of  One  Hundred  and 
Twenty-fifth  street,  in  the  city  of  New  York,  owned  and  pos- 
sessed by  Charles  Henry  Hall  from  about  the  year  1825  to 
the  time  of  his  death  in  the  year  1852.  From  the  year  last 
mentioned  until  the  year  1872  nothing  seems  to  have  been  done 
with  the  property.  In  1872  Benjamin  A.  Willis  formed  a 
syndicate  to  buy  it,  and  did  acquire  title  to  it  from  the  parties 
having  an  interest  in  it.  In  substance,  the  arrangement  was, 
that  Abraham  Scholle  should  advance  $58,500 ;  that  Willis 
should  purchase  the  property  and  thereupon  should  transfer 
to  William  H.  Eaynor  an  equal  undivided  seven-tenths  of  the 
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property,  and  that  out  of  these  William  H.  Kaynor  should 
convey  to  Abraham  Scholle  two-tenths,  and  to  Lewis  J.  Phil- 
lips two-tenths.  To  secure  the  amount  to  be  advanced  by 
Abraham  Scholle  it  was  further  agreed  that  Willis  should 
execute  and  deliver  to  Phillips  and  Raynor  a  bond  and  mort- 
gage securing  the  payment  of  $58,500,  and  that  said  bond  and 
mortgage  should  be  assigned  by  Phillips  and  Raynor  to  Scholle. 

The  arrangement  was  carried  out,  and,  in  pursuance  of  it, 
the  conveyances  and  the  mortgage  and  the  assignment  thereof 
were  made,  except  that  William  H.  Raynor,  instead  of  con- 
veying to  Lewis  J.  Phillips  two-tenths,  in  terms,  executed  and 
delivered  to  the  latter  the  deed  to  which  the  first  objection 
above  specified  is  made.  The  deed  purported  to  convey  ail 
the  undivided  tenth  parts  which  had  been  conveyed  to  Raynor 
by  Willis,  and  described  them  as  seven  undiWded  tenth  parts.  In 
point  of  fact,  Raynor,  after  having  conveyed  two-tenths  to 
Abraham  Scholle,  had  only  five-tenths  left  which  he  could 
convey. 

In  1873  Lewis  J.  Phillips  mortgaged  his  interest  in  two- 
tenths  to  John  D.  Phillips.  That  mortgage  was  foreclosed, 
and  the  title  for  the  interest  covered  by  it  transferred  to  Ben- 
jamin A.  Willis  by  referee's  deed.  Abraham  Scholle  fore- 
closed the  mortgage  transferred  to  him  by  Phillips  and  Ray- 
nor, and  the  title  to  the  property  bound  by  that  action  became 
vested  in  Jacob  Scholle  by  referee's  deed  dated  April  1, 1880. 

William  H.  Raynor  died  in  1874,  leaving  a  will  by  which 
he  appointed  Sarah  E.,  his  wife,  as  executrix,  and  three  other 
persons  as  executors.  Of  these  Sarah  E.  alone  qualified  as 
executrix.  The  will,  after  providing  for  the  payment  of  debts 
and  funeral  expenses,  and  after  various  specific  legacies,  con- 
tained the  following  clauses : 

"  Fifthly.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal,  unto  my  execu- 
trix and  executors  hereinafter  named,  and  the  survivors  and 
survivor  of  them  in  trust,  with  power  to  receive  the  rents  and 
profits  of  the  same  and  to  sell,  dispose  of  and  convey  the  same 
at  such  time  or  times,  and  in  such  manner  as  to  them  shall 
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«eem  proper  and  best  for  the  interest  of  nay  estate,  and  to 
invest  and  keep  invested  sucli  rents  and  profits  and  the  pro- 
<5eeds  of  such  sale  or  sales  *  *  *  and  to  divide  and  apply 
the  same  and  the  income  thereof  as  hereinafter  directed. 

"  Sixthly.  I  give  and  bequeath  and  I  hereby  authorize  and 
direct  my  said  executrix  and  executors  to  apply  the  income  of 
two-sixths  part  of  said  residue  and  remainder  of  my  estate  semi- 
annually to  the  use  of  my  said  wife  Sarah  E.,  for  and  during  the 
term  of  her  natural  life,  and  after  her  death  I  give,  devise  and 
bequeath  the  said  two-sixths  parts  of  said  residue  and  remainder 
of  my  estate  unto  my  children  living  at  the  time  of  her  decease, 
and  unto  the  lawful  issue  of  any  deceased  child  or  children  to 
be  divided  equally,  share  and  share  ahke,  per  stirpes  and  not 
per  capita^  among  such  children  and  issue,  tlie  issue  of  any 
deceased  child  to  have  the  share  the  parent  would  have  been 
entitled  to  if  living. 

"  Seventhly.  I  give  and  bequeath  and  I  hereby  authorize 
and  direct  my  executrix  and  executors  to  apply  the  income  of 
one-sixth  part  of  said  residue  and  remainder  of  my  estate  semi- 
annually to  the  use  of  my  said  son  William  H.,  for  and  during 
the  term  of  his  natural  life,  and  after  his  death  I  give,  devise 
and  bequeath  the  said  one-sixth  part  of  said  residue  and 
remainder  of  my  estate,  or  so  much  thereof  as  may  remain  unto 
the  children  of  my  said  son  living  at  the  time  of  his  decease, 
and  to  the  lawful  issue  of  any  deceased  child  or  children  of  my 
43aid  son,  to  be  divided  equally,  share  and  share  alike,^<9r  stirpes 
and  not  per  capita^  among  such  children  and  issue,  the  issue 
of  any  deceased  child  to  have  the  share  the  parent  would  have 
been  entitled  to  if  living.  And  I  authorize  my  executrix  and 
executors,  in  their  absolute  discretion,  to  advance  and  pay  over 
to  my  said  son  the  sum  of  twenty-five  thousand  dollars,  or 
any  less  sum  of  the  principal  of  said  one-sixth  part  of  the  said 
residue  and  remainder  of  my  estate  when  or  at  any  time  after 
my  said  son  shall  attain  the  age  of  twenty-five  years,  if  they 
shall  deem  it  best  so  to  do." 

By  the  three  following  clauses  a  similiar  provision  was  made 
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for  each  of  the  three  other  children  of  the  testator,  save  as  to 
the  amount  authorized  to  be  advanced. 

The  eleventh  clause  was  as  follows : 

"  Eleventhly,  li  either  of  my  said  children  shall  die  with-^ 
out  leaving  lawful  issue  surviving,  then  the  portion  of  my 
estate  which  would  have  belonged  to  such  issue  I  give,  devise 
and  bequeath  unto  my  surviving  children  and  unto  the  lawful 
issue  of  any  deceased  child  or  children,  to  be  divided  equally, 
share  and  share  alike,  per  stirpes  and  not  per  capitaj  among 
such  children  and  issue,  the  issue  of  any  deceased  child  to 
have  the  share  the  parent  would  have  been  entitled  to  if 
living." 

On  or  about  October  9,  1876,  Sarah  E.  Raynor,  as  sole 
acting  executrix  of  and  trustee  under  the  will  of  William  H. 
Raynor,  deceased,  presented  to  the  Surrogate's  Court  a  peti- 
tion for  an  accounting,  and  from  the  schedules  filed  by  her* 
in  connection  therewith  it  appeared  that  Abraham  Scholle 
had  presented  a  claim  on  his  part  against  Eaynor's  estate  for 
$28,948.18,  with  interest  from  November  1,  1875.  This- 
claim  was  classified  by  the  executrix  among  the  uncertain  and 
disputed  claims.  In  point  of  fact,  it  was  based,  although 
the  schedule  did  not  show  it,  upon  the  written  guarantee  of 
Raynor  that  fifty  per  cent  of  the  principal  and  interest  of  the 
bond  and  mortgage  for  $58,500  should  be  paid,  and  that  he 
would  also  pay  one-half  of  the  taxes  and  assessments.  On  or* 
about  February  8,  1877,  Abraham  Scholle  commenced  his 
action  to  foreclose  the  $58,500  mortgage.  In  the  meantime 
Sarah  E.  Raynor  had  married  again,  and  her  name  then 
was  Sarah  E.  Cornish.  As  such  she  interposed  an  answer  to^ 
the  complaint.  Thereupon  an  agreement  was  made  between 
Scholle  and  Mrs.  Cornish  that  the  former  should  withdraw 
his  claim  against  the  estate  of  Raynor  and  allow  the  estate  to- 
be  settled  up,  and  that  in  consideration  therefor  Mrs.  Cornish 
should  withdraw  her  answer  and  relinquish  all  interest  she 
had  in  the  mortgaged  premises,  individually  and  as  executrix 
of  and  trustee  under  the  will  of  Raynor.  The  agreement  was 
carried  out,  and  in  pursuance  thereof  Mrs.  Cornish  executed. 
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and  delivered  to  Abraham  SchoUe,  William  Scliolle  and 
Jacob  Scholle  the  deed  dated  November  21, 1878.  By  that 
deed  she  conveyed  the  mortgaged  premises  and  all  tiie  estate,, 
right,  title,  interest,  claim  and  demand  whatsoever,  both  in 
law  and  equity,  which  William  H.  Raynor  had  in  them  in  his 
lifetime  and  at  the  time  of  his  decease  and  which  she  had  in 
them  by  virtue  of  his  will  and  testament  or  otherwise^ 
Thereafter,  on  or  about  December  28,  1881,  Mrs.  Cornish 
presented  to  the  surrogate  a  petition  for  a  final  accounting, 
and  the  accounts  and  schedules  filed  in  connection  therewith 
showed  that  the  claim  of  Scholle  had  been  settled. 

Mrg.  Raynor  was  made  a  party  defendant  to  this  execution. 
The  executors  named  in  Mr.  Raynor's  will  were  not  made 
parties,  nor  were  his  grandchildren,  some  fourteen  in  number. 

Alexcmder  B.  Johnson  for  appellant.  A  conversion  being- 
necessary  to  accomplish  the  general  scheme  of  the  testator,  the 
power  of  sale  operates  as  sucL  and  takes  effect  as  of  the  date 
of  the  testator's  death.  {Lent  v.  Howa/rd^  89  N.  Y.  169-177  ; 
Ddafidd  v.  Barlow,  107  id.  535 ;  PMjp%,  Em\,  v.  Pond,  23 
id.  69  ;  Stagg  v.  Jackson,  1  id.  206  ;  Hood  v.  Hood,  85  id.  570 ;, 
Fisher  v.  Bamia,  66  id.  468 ;  Morse  v.  Morse,  85  id.  53  ;  Lock- 
man  V.  BeiZly,  95  id.  167.)  If  a  person  named  in  a  will  as 
executor,  to  whom  there  is  a  devise  in  trust,  is  nolens  volens 
vested  with  an  estate,  that  interest  is  out  off  by  the  renuncia-^ 
tion  of  the  trust  or  death  of  the  individual.  A  formal  deed 
of  disclaimeris  not  necessary.  {Burritt  v.  SUlinum^  13  N.  Y. 
93 ;  2  R.  S.  [Edm.  2d  ed.]  tit.  4,  pt.  2,  chap.  6,  p.  113,  §  55  ;. 
Leggett  v.  Rvmier,  19  N.  Y.  445  ;  Taylor  v.  Morris,  1  id. 
343 ;  Mott  v.  Ackermam,,  92  id.  539, 553.)  The  burden  of  proof 
is  upon  the  objector  to  show  that  there  was  suflScient  person- 
alty to  pay  the  debts.  {Mosher  v.  Cochrwne,  107  N  Y.  35  ; 
Ferguson  v.  Crawford,  70  id.  253.)  The  decree  in  the  Surro- 
gate's Court  was  final  and  conclusive  as  to  all  matters  litigated 
and  decided  therein,  or  which  might  have  been  litigated  in 
such  proceeding.  (Code,  §  2743 ;  Clemens  v.  Clemens,  37 
N.  Y.  59 ;  Fmbwry  v.  Cowaor,  3  id.  511-533 ;  Tales  v.  Preston^ 
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41  id  113  ;  ZeaviU  v.  Wolcott,  95  id.  212 ;  In  re  TUderiy  98  id. 
434 ;  In  re  Hawley^  100  id.  206.)  The  recitals  in  the  decree 
that  all  the  infants  were  represented  by  guardians  and  that  all 
the  creditors  were  cited  to  appear  i&  prima  fade  proof  of  those 
facts.  {Ferguson  v.  Cra/wford^  70  N.  T.  253 ;  Dickeraon  v. 
Mayor^  etc.,  5  id.  434.)  A  surrogate's  jurisdiction  cannot  be 
questioned  collaterally.  \Martin  v.  Dry  Dock  Co.^  92  N.  Y.  70, 
76.)  An  executor  is  authorized  by  law  to  compromise  claims 
of  the  estate,  and  they  have  such  power  under  the  common 
law.     {Chotea/u  v.  Suydarriy  21  N.  Y.  179,  184.) 

Thomas  Hooker  and  J.  Bleecher  MiUer  for  respondent.  The 
<leed  from  Raynor  to  Phillips  is,  in  fact,  at  the  present  time,  and 
«ver  since  it  delivery,  has  been  liable  to  reformation  on  the 
ground  of  mutual  mistake.  {Moses  v.  Murgatroyd^  1  Johns. 
Oh.  127.)  The  foreclosure  of  the  $58,500  mortgage  didnot  bar  or 
conclude  the  infant  devisees  of  Raynor.  The  deed  from  Sarah 
E.  Cornish,  as  executrix  of  Raynor,  to  SchoUe,  was  not  within 
the  terms  or  spirit  of  the  power  of  sale  contained  in  Raynor's 
will,  which  gives  power  only  "  to  sell,  dispose  of  and  convey," 
and  "  to  invest  and  keep  invested  the  proceeds  of  such  sale  or 
sales "  and  "  to  divide  and  apply  the  same "  among  various 
devisees.  {Hetzel  v.  Barber ^  69  j^.  Y.  13;  McPJieraon  v. 
JSmithy  49  Hun,  254,  258 ;  Kinnier  v.  Rogers,  42  N.  Y.  531 ; 
Oerard  on  Titles  [3d  ed.]  448 ;  Delafield  v.  Brow&r,  107 
N.  Y.  540 ;  Lochnan  v.  ReiUify  95  id.  64.)  The  direction  in 
An  earlier  clause  of  the  will  to  pay  debts  does  not  affect  the 
question,  as  the  creditors  would  have  the  priority  even  if  no 
such  direction  had  been  inserted  in  the  will.  {In  re  C^Mf  of 
Rochester,  110  K  Y.  164;  II(yyt  v.  Hm/t,  17  Hun,  197.) 
Admitting  that  there  is  some  implied  power  therein  to  sell  in 
order  to  pay  debts,  yet  that  would  not  authorize  a  transfer  to  a 
<5reditor  for  no  other  real  consideration  than  a  release  from 
his  claim.  {Russell  v.  Russell,  36  K  Y.  583,  584;  Goodev. 
Comfort,  39  Mo.  313  ;  Eoyt  v.  Hoyt,  17  Hun,  197 ;  McPher- 
son  V.  Smith,  49  id.  257 ;  In  re  Brewster,  N.  Y.  D.  Reg., 
Dec.  17,  1888 ;  Hoyt  v.  Bennett,  50  K  Y.  645,  546 ;  Code  of 
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Civil  Pro.  §  2Y45  ;  Limngatotb  v.  Ifeiokirky  3  Johns.  Ch.  319  ; 
Williams  v.  JSaton,  3  Eedf.  503 ;  Kinnier  v.  Rogers^  42 
N.  Y.  534.)  A  sale  or  transfer  by  the  trustee  in  order  to  paj 
or  settle  a  claim  against  the  estate  would  be  void  in  any  case, 
because  in  contravention  of  the  trust.  {Brigga  v.  Davie^  20 
N.  Y.  15.)  The  transfer  by  Raynor's  executrix  was  not 
ratified  or  confirmed  by  the  references  thereto  or  attempt  to 
include  the  same  in  said  executrix's  account,  nor  by  the  decree 
on  such  accounting  in  the  Surrogate's  Court.  {Roderigas  v.  E. 
R,  Sav.  Insty  76  K  Y.  320;  In  re  KeOogg,  39  Hun,  275 ;  Ricli- 
ardson  v.  Rooty  19  id.  473  ;  Code  of  Civil  Pro.  §§  2743, 2745 ; 
Cooper  V.  FdteTy  6  Lans.  485  ;  Tucker  v.  Tu<ikery  4  Keyes,  149 ; 
Bye  V.  Karr,  16  Barb.  444 ;  7n  r<9  Kmdrick,  107  K  Y.  105, 
111  yJBrycm  v.  Cooper ^  72  id.  327  ;  Hopkins  v.  Van  Yolken- 
herg,  16  Hun,  5 ;  Zevenesa  v.  Caaaebeery  3  Redf.  Sur.  Rep. 
492  ;  Scheu  v.  Zehningy  31  Hun,  183.)  The  questions  arising 
herein  are  too  serious  to  be  entailed  upon  a  purchaser,  and 
courts  are  not  in  the  habit  of  passing  upon  them  in  the  absence 
of  other  parties  interested.  (Jordcm  v.  PoiUoriy  77  N.  Y. 
521 ;  Fleming  v.  Bumhamy  100  id.  1 ;  MoPheraon  v.  Smithy 
49  Hun,  257.)  The  purchaser  should  not  be  held  and  com- 
pelled  to  wait  until  new  parties  can  be  brought  in  for  the 
purpose  of  deciding  these  questions,  but  should  be  relieved 
from  his  purchase  and  reimbursed  his  deposit  and  expenses  of 
examining  title.  {Toole  v.  TooUy  N.  Y.  Daily  Reg.,  Feb. 
13,  1889.) 

Finch,  J.  Very  convincing  proof  is  furnished  in  this  case 
that  Raynor,  at  his  death,  owned  an  undivided  three-tenths  of 
the  land  in  controversy  notwithstanding  his  deed  to  Phillips, 
which,  on  its  face,  purported  to  convey  his  entire  interest. 
That  deed  is  liable  to  be  reformed  as  against  all  the  parties 
before  us,  and  in  judging  the  title  proffered  to  the  purchaser 
we  must  assume,  in  the  interest  of  his  safety,  that  such 
reformation  may  occur ;  and  proceed  to  the  inquiry  whether 
that  undivided  three-tenths  passed  under  his  will  to  the 
grandchildren  in  remainder,  or  was  taken  from  them  and 


iJ70  SCHOLLE   V,  SCHOLLE.  [April, 

Opinion  of  the  Court,  per  Finch,  J. 

their  interest  extinguished  by  the  sale  on  foreclosure,  or 
the  deed  given  by  the  executrix. 

The  grandchildren- were  not  made  parties  to  the  foreclosure 
of  the  mortgage  given  to  SchoUe ;  but  the  executrix,  who 
alone  qualified  and  entered  upon  the  execution  of  the  will, 
was  made  a  party  defendant.  It  is  now  claimed  in  behalf 
of  the  title  tendered,  that  by  the  terms  of  Eaynor's  will  there 
was  an  equitable  conversion  of  the  real  estate  into  personal, 
and  that  the  grandchildren  took  no  interest  in  the  land,  but 
only  legacies  in  money  coning  to  them  through  the  exe- 
cutrix, and  so  her  presence  as  a  party  was  alone  needed  to 
make  the  judgment  of  foreclosure  pass  a  clear  title  to  the 
land  when  executed  by  a  sale. 

There  is  in  the  will  no  imperative  direction  for  the  sale  of 
the  real  estate.  Indeed,  there  is  no  direction  to  sell  at  alL 
A  power  or  authority  to  sell  is  given,  but  unless  the  exercise 
of  that  power  is  rendered  necessary  and  essential  by  the 
scope  of  the  will  and  its  declared  purposes,  the  authority  is 
to  be  deemed  discretionary,  to  be  exercised  or  not,  as  the 
judgment  of  the  executrix  may  dictate,  and  so  an  equitable 
conversion  will  not  be  decreed.  (  White  v.  Sbward^  46  N.  T. 
162.)  To  justify  such  a  conversion  there  must  be  a  positive 
direction  to  convert,  wliich,  though  not  expressed,  may  be 
implied;  but,  in  the  latter  case,  only  when  the  design  and 
purpose  of  the  testator  is  unequivocal  and  the  implication  so 
strong  as  to  leave  no  substantial  doubt.  {Hobson  v.  Side^ 
95  N.  Y.  598.)  Where,  however,  only  a  power  of  sale  is 
given  without  explicit  and  imperative  direction  for  its  exer- 
cise, and  the  intention  of  the  testator  in  the  disposition  of  his 
estate  can  be  carried  out,  although  no  conversion  is  adjudged, 
the  land  will  pass  as  such  and  not  be  changed  into  personalty. 
{CTtamberlam  v.  Taylor,  105  N.  Y.  194.) 

We  are,  therefore,  required  to  consider  the  terms  of  the  will 
and  the  purposes  which  they  indicate.  The  testator,  after  a 
formal  direction  for  the  payment  of  debts  and  funeral  expenses, 
gives  certain  specific  articles  to  his  wife  and  to  his  children ; 
and  then,  in  the  fifth  clause  of  his  will,  gives,  devises  and 
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bequeaths  to  his  executors  all  the  rest,  residue  and  remainder 
of  his  estate  in  trust,  with  power,  first,  to  receive  the  rents  and 
profits ;  second,  to  sell  and  convey  the  property ;  third,  to 
invest  both  rents  and  profits  and  proceeds  of  sales ;  and,  fourth, 
"to  divide  and  apply  the  same  and  the  income  thereof"  as 
directed.  By  the  words  "  the  same,"  as  used  in  the  last  clause, 
the  testator  obviously  means  the  entire  residue  given  in  trust, 
for  the  same  words  were  used  in  a  preceding  clause  where  they 
could  have  no  other  interpretation,  and  the  division  referred 
to,  as  shown  by  its  carefully  expressed  terms,  was  of  the  whole 
estate,  and  not  merely  of  some  portion  invested.  The  testator 
then  directs  his  executors  to  apply  the  income  of  two-sixths  of 
the  residue  and  remainder  to  the  use  of  his  wife  for  life,  and, 
upon  her  death,  bequeaths  and  devises  such  twoHsixths  to  his 
children  then  living,  and  the  issue  of  those  deceased.  Then 
follow  four  clauses  identical  in  construction  and  language,  by 
which,  as  to  each  of  his  four  children,  he  gives  and  bequeaths 
and  directs  his  executors  to  apply  onensixth  of  the  residue  to 
such  child  for  life,  with  remainder  over  to  the  issue  of  such 
child  then  living,  or  the  children  of  such  issue,  if  deceased.  A 
final  provision  respects  the  death  of  a  child  without  issue  and 
carries  that  over  to  the  survivors  and  the  issue  of  those  deceased. 
There  is  thus  contemplated  beyond  the  life  estate  of  the  widow 
an  equal  division  of  the  whole  residue  among  the  children  for 
life,  with  a  remainder  over  to  the  grandchildren.  The  final 
and  ultimate  division  in  no  sense  or  respect  requires  or  compels 
a  conversion  of  the  land  into  money,  and  each  devise  and 
bequest  is  of  an  aliquot  part  of  the  residue,  and  not  of  the  pro- 
ceeds of  such  residue  when  turned  into  money.  A  conversion 
wouldy  perhaps,  be  convenient  as  an  aid  to  the  ultimate  distri- 
bution, but  is  not  rendered  necessary  or  essential  to  the  final 
division.  Nor,  as  it  respects  the  intermediate  income,  is  any 
such  conversion  requisite.  The  executors  are  to  receive  the 
rents  and  profits,  and  are  authorized  to  invest  the  same,  together 
with  any  proceeds  of  sales  which,  in  the  exercise  of  their  dis- 
cretion, they  may  have  made,  but  the  income  of  the  whole 
residue  is  given,  and  not  merely  of  the  invested  funds ;  and 
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while  the  executors  arc  apparently  empowered  to  turn  rents 
and  profits  into  capital  by  investing  the  same,  they  are  not 
required  to  do  so  by  any  implied  direction,  and  if  they  were, 
it  would  only  indicate  the  testator's  expectation  that  land,  as  the 
origin  of  rents  and  profits,  would  remain  in  the  hands  of  the 
executors  until,  by  possibility,  the  date  of  final  division.  It  is 
observable  that  the  language  of  the  testator  is  very  carefully 
employed  to  rebut  the  theory  of  a  conversion.  In  each  of  five 
articles,  when  giving  income  merely,  he  uses  the  phrase  "  I 
give  and  bequeath,"  appropriate  to  a  mere  gift  of  personal 
property,  but  when  he  creates  the  remainders,  the  language 
changes  uniformly  and  in  every  instance  and  becomes  "  I  give, 
devise  and  bequeath."  The  change  of  phraseology  seems  not 
to  be  accidental,  but  intentional,  and  to  indicate  the  testator's 
expectation  that  land,  as  such,  would  pass  in  the  remainders, 
and  their  gift  require  the  added  word  "  devise." 

Our  attention  is  drawn  to  an  adverse  conclusion  of  the  Supreme 
Court  in  another  case  not  reported  involving,  by  way  of  specific 
performance,  the  same  title  here  in  question.  {Ifut.  Life  Ins. 
Co.  V.  Woody  51  Hun,  640.)  We  have  given  the  opinion  in  that 
case  a  careful  consideration.  Its  argument  for  a  conversion  is 
founded  upon  the  idea  that  rents  and  profits  are  never  to  be 
divided  as  sicch,  but  to  pass  as  capital  into  a  fund  the  income 
of  which  is  to  be  divided,  and  then  the  fund  itself.  If  we  con- 
cede that  the  power  given  to  invest  rents  and  profits  makes 
such  investment  in  all  cases  obligatory,  which  is  a  point  open 
to  question,  it  does  not  f oUow  that  the  land  was  not  given,  sub- 
ject to  an  appropriation  during  lives  of  the  rents  and  profits, 
to  a  fund  the  income  of  which  was  otherwise  appropriated. 
I  am  inclined  to  think,  however,  that  the  investment  of  rents 
and  profits  referred  to  by  the  testator  had  relation  only  to  such 
parcels  or  portions  of  the  land  as  the  executors,  in  the  exercise 
of  their  discretion,  might  see  fit  to  sell,  for  in  the  ultimate 
division  the  testator  gives,  not  aliquot  parts  of  the  invested 
fimds  or  proceeds  of  sales,  but  of  the  very  rest,  residue  and 
remainder  which  he  gave  to  his  executors  in  trust,  and  by  a 
form  of  language  alone  appropriate  to  the  transfer  of  land  as 
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land.  We  are  unable  to  discover  in  the  scope  or  plan  of  the 
testamentary  disposition  any  such  necessity  for  an  equitable 
conversion  as  would  justify  an  implication  of  a  positive 
direction. 

In  the  situation  of  the  estate  of  Eaynor,  as  it  stood  when 
his  will  was  executed,  there  was  much  to  occasion  and  explain 
a  discretionary  power  of  sale  in  his  executors  but  nothing  to 
justify  an  imperative  command.  The  bulk  of  his  property 
consisted  of  real  estate  which  he  and  his  associates  had  pur- 
chased in  the  upper  part  of  New  York,  and  extending  from 
One  Hundred  and  Thirty-eighth  to  One  Hundred  and  Forty- 
second  streets,  in  numerous  lots.  The  purchase  was  doubtless 
made  by  the  testator  and  his  associates  with  an  expectation  of 
large  increase  of  values  as  the  growth  of  the  city  extended. 
Raynor's  property  was  heavily  mortgaged  and  he  must  have 
looked  to  great  profits  in  his  enterprise  and  contemplated  a 
growth  of  value  in  the  future  which  would  not  only  pay  off 
the  incumbrances,  but  furnish  a  basis  for  the  large  advances 
which  he  authorized  his  executors  to  make  to  his  children. 
But  the  future  was  uncertain.  The  expected  increase  might 
come  swiftly  or  be  very  slow  in  its  approach.  And  so  he  made 
the  advances  rest  in  the  ahsolute  discretion  of  his  executors. 
They  were  not  to  be  compelled  to  sell  for  the  purpose  of 
making  them,  and  were  to  be  governed  in  their  action  by 
what  appeared  to  be  for  the  best  interest  of  the  estate  and  its 
beneficiaries.  To  command  a  sale  might  be  to  compel  a 
sacrifice,  but  a  discretionary  power  met  the  exigencies  of  the 
situation,  and  such  was  explicitly  given.  We  ought  not  to 
broaden  and  strengthen  it  by  a  needless  implication  into  an 
imperative  command. 

But  the  appellants  claim  that  Raynor's  three-tenths,  if  not 
cut  off  by  the  foreclosure,  passed  from  the  rerncmidermeth  by 
force  of  the  deed  of  the  executrix  to  Scholle  as  a  due  execu- 
tion of  the  power  of  sale.  The  facts  disclosed  were  as  fol- 
lows: When  the  mortgage  for  $58,600  was  assigned  to 
Scholle,  Eaynor  guaranteed  its  payment  to  the  extent  of 
Nickels— Vol.  LXVIII.    85 
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fifty  per  cent.  After  Kaynor's  death,  SchoUe  presented 
a  claim  to  his  executrix  for  one-half  of  the  mortgage  and 
interest,  which  the  executrix  disputed.  Thereafter  Scholle 
began  his  action  of  foreclosure  in  which  the  executrix 
appeared  and  answered.  The  result  was  an  arrangement  bj 
which  the  executrix  withdrew  her  answer  and  executed  a 
deed  to  Scholle  of  the  entire  Eajnor  interest^  and  he  in 
return  withdrew  his  claim  against  the  estate  or  for  any  defi- 
ciency, and  on  the  sale  bid  in  the  property  for  the  full 
amount  of  the  mortgage  and  interest  The  substance  of 
the  transaction  was  a  release  of  the  guaranty  in  consideration 
of  the  conveyance  to  Scholle  of  Eaynor's  whole  interest.  In 
her  settlement  before  the  surrogate  SchoUe's  claim  appears 
first  as  not  admitted,  and  afterward  as  settled  by  the  deed  of 
the  executrix.  ^ 

The  power  of  sale  given  by  the  will  was  to  sell  at  times  or 
in  a  manner  which  the  executors  should  deem  for  the  best 
interests  of  the  estate.  The  authority  contemplated  first  a 
sale,  and  second  the  exercise  of  a  judgment  as  to  the  best 
interest  of  the  estate.  Here  there  was,  in  truth,  no  sale  such  as 
tlie  will  contemplated.  That  was  one  for  the  purpose  of 
realizing  proceeds  to  be  invested  as  the  source  of  income  and 
interest,  and  at  a  time  when  such  values  could  be  realized  as 
would  justify  a  sale  instead  of  further  delay  for  an  apprecia- 
tion of  value.  Nothing  of  that  kind  took  place.  Uo  proceeds 
were  realized.  The  land  was  appropriated  to  pay  a  debt 
chargeable  primarily  upon  the  personal  property  without  an 
order  of  the  surrogate  or  proof  that  the  personal  assets  were 
insufficient  to  pay  the  debts.  The  authority  to  sell  was  given 
for  one  distinct  and  definite  purpose,  and  not  at  all  to  enable  a 
disputed  debt  to  be  compromised.  The  deed,  therefore, 
passed  no  interest  of  the  remaindermen,  and  the  surrogate  was 
powerless  to  take  it  away  and  appropriate  it  to  the  payment 
of  debts  except  in  the  statutory  method.  (Alien  v.  De  Witty 
3  N.  T.  276 ;  Briggav.  Davia^  20  id.  15 ;  Roome  v.  Philips^ 
27  id.  357 ;  RusseU  v.  Russell,  36  id.  581.)  Whatever  may 
have  been  the  effect  of  the  deed  as  against  the  interest  of  Mrs. 
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Kaynor,  it  was  not  a  good  execution  of  the  power  of  sale  as 
against  the  grandchildren,  and  did  not  divest  them  of  their 
estate. 

It  follows  that  thetitle  proffered  was  defective,  and  the  pur- 
chaser was  properly  discharged.  The  questions  involved  were 
pure  questions  of  law,  unaffected  by  any  possible  change  of 
the  facts  out  of  which  they  sprang,  so  far  as  the  will  and  the 
deed  of  the  executrix  are  concerned,  and  are  not  so  doubtful 
or  so  evenly  poised  as  to  justify  an  omission  to  decide  them. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


In  the  Matter  of  the  Petition  of  the  Union  Elevated  Rail- 
BOAD  Company  of  Brooklyn  to  Acquire  Title  to  Lands. 

Where  a  railroad  corporation  organized  under  the  "Rapid  Transit  Act" 
(Chap.  606,  Laws  of  1875),  is  authorized  by  its  charter  to  construct 
diBtinctlinesof  railway'' with  the  usual  and  necessary  ♦  •  ♦  curves, 
switches,"  etc. ,  on  two  streets  intersecting  each  other,  it  is  within  the  scope 
of  the  powers  conferred  upon  the  company  by  the  act  and  its  charter  to 
acquire  title  to,  and  it  may  take,  by  proceedings  in  tnvitum,  lands  neces- 
sary to  effect  a  junction  between  the  two  routes,  so  as  to  enable  the  trains 
upon  one  to  run  upon  the  other. 

The  provision  of  said  act  (%  26),  which  permits  the  junction  of  two  rail- 
roads, comprehends  the  power  to  take  real  estate  necessary  to  effect  the 
connection,  and  it  is  not  material  that  the  two  roads  are  operated  by  the 
same  cori)oration. 

While,  unless  the  proposed  taking  of  lands  by  the  law  of  eminent  domain 
is  justified  by  a  purpose  or  end,  permitted  or  clearly  contemplated  by 
the  franchise  conferred  upon  a  railroad  corporation  by  its  charter  or  the 
general  law,  the  courts  should  refuse  their  aid,  the  powers  of  the  corpora- 
tion must  be  deemed  to  extend  to  the  accomplishment  of  legitimate  cor- 
porate acts,  and  to  whatever  may  be  within  the  scope  of  the  legislative 
grant. 

It  is  for  the  Supreme  Court  to  investigate  the  facts  upon  which  the  corpora- 
tion claims  the  right  to  take  private  property  against  the  owner's  will, 
and  thereupon  to  decide  whether  a  sufficient  ground  exists. 

a  9eems,  if  the  corporate  charter  authorizes  the  proposed  taking  and  the 
action  of  the  corporation  appears  to  be  free  from  any  imputation  of 
unworthy  or  dishonest  motives,  the  court  may  not  interfere  with  the 
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exercise  of  the  power;  the  only  limit  to  its  exercise  is  the  reasonable 
necessity  of  the  corporation  in  the  discharge  of  its  duty  to  the  public. 
Where  the  Supreme  Court  has  granted  such  an  application,  and  the  power 
to  take  lands  for  the  corporate  purposes  is  f oimd  clearly  to  exist  in  the 
charter  and  general  law,  and  the  purpose  stated  is  one  within  the  con- 
templation of  the  legislative  act,  this  court  will  not  interfere  with  the 
conclusions  of  the  Supreme  Court  as  to  the  necessity  for  taking  the  land, 
if  reached  after  due  proceedings  as  prescribed;  itsreview  will  be  confined 
to  those  questions  which  relate  to  the  validity  and  legality  of  the 
proceedings. 

(Argued  March  19,  1889;  decided  April  16, 1889.) 

Appeal  from  order  of  the  Gteneral  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  made  January  16, 
1889,  which  aflBirmed  an  order  of  Special  Term  appointing 
commissioners  to  appraise  lands  sought  to  be  acquired  hj 
petitioner  in  proceedings  for  their  condemnation  under  the 
Eapid  Transit  Act. 

The  facts,  so  far  as  material^  are  stated  in  the  opinion. 

Jesse  Johnson  for  appellants.  In  construing  grants  to  exer- 
cise the  right  of  eminent  domain,  "  a  strict  rather  than  a 
liberal  construction  is  the  rule."  {In  re  PougKkeepsie  Bridge 
Co.,  108  N.  Y.  483,  490  ;  In  re  H.  Y.  CaMe  Co.,  109  id.  32.) 
The  rapid  transit  act  makes  the  fixing  of  the  routes  an  integral 
and  separate  step  in  the  formation  of  a  company,  allowing  for 
that,  and  that  alone,  thirty  days.  (Laws  of  1876,  chap.  606, 
§§  4,  5.)  The  fact  that  the  curves  necessary  to  connect  other 
routes  are  expressly  provided  by  the  charter  negatives  the 
possibiUty  of  providing  curves  for  the  Hudson  avenue  route 
by  implication  or  construction.  {Flanagcm  v.  HoUingswortA^ 
2  How.  [U.  S.]  391 ;  108  N.  Y.  621 ;  Hichea  v.  Taffe,  99  id. 
208 ;  Potter's  Dwarris  on  Statutes,  220.)  The  statute  imper- 
atively commands  the  commissioners  to  locate  the  route  of  the 
proposed  railroad ;  a  failure  to  do  so,  fully,  fairly  and  with 
reasonable  certainty  and  exactness^  is  a  failure  fatal  to  the  life 
of  the  corporation.  {InreN.  T.  Cable  Ca,  104  N.  Y.  32; 
In  re  Poughkeepsie  Bridge  Co.,  108  id.  492.) 
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Oeorge  W.  Wingate  for  respondent.  If  lands  are  required 
for  the  proper  enjoyment  and  exercise  of  the  franchise 
conferred,  and  in  the  performance  of  the  service  to  the 
public  assumed  by  it,  they  may  be  taken  m  irwitum.  The 
only  limit  to  the  power  is  the  reasonable  necessity  of  the 
corporation  in  discharging  its  duty  to  the  public.  (iiT.  Y.  <& 
KE.R.  Cb.  V.  JKp,46KY.546,552,653;  InreN.  T.  C. 
4&  H.  R.  B.  R.  Co.,  77  K  T.  248,  263.)  The  power  of  com- 
panies formed  under  the  Rapid  Transit  Act  (Chap.  606  of  the 
Laws  of  1876),  is  not  restrieted  to  the  details  enumerated  by 
the  commissioners  in  respect  to  the  construction  of  the  road  or 
its  appurtenances.  {In  re  N.  Y.  C.  R.  R.  Co.,  67  Barb.  426, 
429;  S.  a,77  N.  T.  248;  iT.  Y.  <& H.  R.  R.  Co.  v.  iKp,46 
id.  546, 552 ;  In  re  S.  I.  R.  T.  Co.,  103  id.  251, 257, 258, 260 ; 
People  V.  Jf.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  74  id.  305.)  The 
Union  had  authority  to  connect  the  two  roads  outside  its 
charter.  (Laws  of  1880,  chap.  583,  §  12 ;  Laws  of  1875,  chaps. 
606,  748.)  The  company  had  a  discretion  to  build  its  road  as  it 
deems  its  proper  operation  requires,  and  that  discretion  having 
been  exercised  in  good  faith  will  not  be  reviewed  upon  the 
application  of  a  property  owner.  {In  re  N.  Y.  C.  R.  R.  Co., 
77  K  Y.  248.) 

Gbay,  J.  This  proceeding  was  instituted  to  acquire  certain 
real  estate,  alleged  to  be  needed  by  the  petitioner  for  the  pur- 
poses of  the  operation  of  its  railroad  It  was  opposed  on 
various  grounds;  the  only  one  of  which  we  shall  consider 
being  the  defendant's  objection  that  the  petitioner  has  no 
need  for  the  land,  within  the  purposes  of  its  charter ;  and 
has  no  right  to  take  it  in  inviPum,  within  the  powers  con- 
ferred by  its  charter,  or  by  the  provisions  of  chapter  606  of 
the  Laws  of  1875,  commonly  known  as  the  Bapid  Transit  Act. 

It  was  adjudged  by  the  Supreme  Court,  at  Special  Term, 
that  the  petitioner  requires  the  real  estate  in  question,  in 
order  to  build  two  tracks  on  a  curve  over  it, "  for  the  purpose 
of  connecting  its  railroad  on  Hudson  avenue  with  its  railroad  on 
Myrtle  avenue,  for  the  purpose  of  operating  the  portions  of 
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such  railroads,  so  to  be  connected  together,  by  running  trains 
over  and  from  one  such  railroad  on  to  the  other  and  operating 
trains  over  such  railroads  and  such  tracks,  across  said  prop- 
erty, as  over  a  continuous  road,  and  for  a  depot  and  stairs  to 
be  used  in  connection  with  such  curve."  It  was  also 
adjudged  tliat  the  petitioner  needs  the  property  in  question 
"  for  those  purposes,  for  the  purpose  of  its  incorporation." 
The  court,  upon  the  trial,  also  found  that  the  acquisition  of 
the  land  was  ^'  dictated  by  the  desire  to  make  the  junction 
between  the  two  roads ; "  and  that  "  for  the  junction  of  these 
two  roads  "  the  petitioner  '^  requires  this  land,  so  it  can  run 
trains  from  one  to  another."  The  sole  question  for  us  to 
consider,  therefore,  is,  whether  lands  can  be  condemned  for 
railway  purposes,  under  the  provisions  of  the  act,  where  the 
purpose  avowed,  or  proved,  is  to  effect  a  junction  between 
two  routes  located  by  the  commissioners  and  operated  by  the 
same  company.  The  appellant  insists  that  the  right  cannot 
be  derived  from  the  act  or  the  charter ;  and  that  to  concede 
its  existence  is,  in  effect,  to  allow  the  petitioner  to  make  a 
new  route,  which  was  not  laid  down  and  is  not  necessary  for 
either  railroad.  He  argues  that  the  act  does  not,  in  any  event, 
apply  to  a  connection  between  railroads  belonging  to  a  single 
corporation.  The  petitioner  was  organized  under  the  Rapid 
Transit  Act,  and  among  the  routes,  upon  which'it  was  author- 
ized to  construct  and  operate  an  elevated  railroad,  were  one 
upon  Myrtle  avenue  and  one  upon  Hudson  avenue,  in  the 
city  of  Brooklyn.  It  has  obtained  the  consent  of  the  local 
authorities,  and  has,  by  due  and  appropriate  legal  proceed- 
ings, obtained  the  order  of  the  General  Term  of  the  Supreme 
Court ;  required  to  be  had  in  lieu  of  the  consents  of  non- 
assenting  property  owners.  The  two  routes  cross  each  other 
at  the  junction  of  the  two  avenues  named,  and  are  distinct 
lines  of  railway. 

An  obvious,  if  not  a  conceded,  purpose  of  making  the  con- 
nection between  them  by  this  proposed  curve  is  to  enable 
Hudson  avenue  trains  to  run  upon  the  Myrtle  avenue  route,  and 
thus  to  connect  the  two  lines  and  both  with  the  New  York  and 
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Brooklyn  bridge.  With  the  ultimate  and  real  purpose  the 
court  need  not  concern  itself,  provided  it  be  one  which  is 
not  forbidden  by  law  and  is  one  which,  within  the  spirit  and 
letter  of  the  act  and  charter,  conduces  to  a  better  operation  of 
the  railroad  and  to  the  public  weal.  We  have  repeatedly 
held  in  such  proceedings,  where  the  law  of  eminent  domain  is 
appealed  to  by  a  corporation,  in  its  endeavor  to  acquire  lands 
for  railroad  purposes,  in  invitum  the  owner,  that  a  strict, 
rather  than  a  liberal,  construction  will  be  given  to  the  chartered 
powers.  Such  a  rule  of  construction,  manifestly,  is  the  proper 
one  always  to  be  followed,  where  the  property  of  a  citizen  is 
sought  to  be  taken  against  his  consent.  The  right  to  take  it 
can  be  derived  only  from  the  state  by  legislative  grant.  It  does 
not  erist  otherwise,  and  because  in  derogation  of  the  ordinary 
rights  of  private  ownership  of  property,  the  grant  of  power 
will  be  construed  most  strictly  against  the  grantee.  Although 
the  petitioner  was  organized  for  a  qiuisi  public  purpose,  its 
organization  was,  of  course,  due  to  motives  of  individual 
interest  and  gain,  and  the  courts  would  fail  in  their  duty,  if 
they  did  not  scrutinize  closely  every  corporate  act,  which 
invades  the  private  rights  of  a  citizen,  and  which  is  sought  to 
be  sustained  or  defended  upon  the  theory  of  the  delegation  to 
the  corporation  of  the  right  of  eminent  domain.  Much  has 
been  said  upon  this  subject  of  the  exercise  of  the  right  of 
eminent  domain  by  private  corporations,  and  it  is  not  necessary 
to  dwell  upon  it  here  at  any  length.  The  right  resides  in  the 
state  at  any  time  to  resume  the  possession  of  private  property 
for  public  use,  upon  just  compensation  being  made.  What  it 
can  thus  do  directly,  it  may,  in  the  furtherance  of  a  public  pur- 
pose, delegate  the  right  to  do  to  a  corporation,  which  has  been 
created  to  subserve  some  supposed  public  convenience  or  neces- 
sity, and  thus  becomes  invested  with  a  qicasi  public  character. 
Unless  the  proposed  taking  of  lands  by  the  law  of  eminent 
domain  is  justified  hj  a  purpose,  or  an  end,  permitted  or  clearly 
contemplated  by  the  powers  and  franchises  conferred  upon  a 
corporation  by  its  charter,  or  the  general  law,  the  courts  should 
refuse  their  aid.  The  powers  of  the  corporation  must  be  deemed 
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to  extend,  however,  to  the  accomplishment  of  legitimate  cor- 
porate ends,  and  to  whatever  may  be  foand  to  be  within  the 
scope  of  the  legislative  grant.  The  purpose,  in  creating  a  rail- 
road corporation,  must  be  deemed  to  be  of  a  public  nature,  and 
the  public  is  interested  in  its  full  and  fair  accomplishnaent. 
If  a  proposed  corporate  act  is  in  furtherance  of  the  public  con- 
venience, and  can  fairly  find  a  sanction  in  the  charter,^  it 
should  be  upheld.  Individual  interests  must  be  subservient 
so  far  to  the  public,  as  to  give  way  before  an  evident  public 
requirement. 

A  railroad  corporation,  though  private  in  the  sense  that  it 
is  managed  and  operated  by  private  individuals,  has  that  much 
of  a  pubHc  character,  that  it  is  necessary  to  consider  it  as  an 
engine  capable  of  the  promotion  of  the  public  welfare  and 
convenience,  as  it  may  be  of  public  injury.  It  is  made  subject 
to  the  reserved  right  of  supervision  by  the  legislature ;  who 
may,  where  the  public  good  is  menaced,  suspend  the  corporate 
life  and  control  corporate  action ;  within  constitutional  limita- 
tions as  to  the  sanctity  of  property  and  contract  rights.  The 
power,  which  it  has  delegated  to  the  corporation,  to  exercise 
the  right  to  retake,  upon  making'  just  compensation,  private 
property  for  corporate  purposes,  in  the  nature  of  tilings,  rests 
in  the  discretion  of  the  board  of  directors.  When  sought  to 
be  exercised,  the  law  has  required  the  approval  of  the  Supreme 
Court  to  be  given,  with  proper  guarantees  of  a  hearing  to  the 
parties  to  be  affected.  It  is  for  the  Supreme  Court  to  investi- 
gate the  facts,  upon  which  the  corporation  claims  the  right  to 
take  private  property  against  its  owner's  will,  and,  thereupon, 
to  decide  whether  sufficient  cause  exists.  If  the  charter  seems 
to  authorize  the  proposed  taking,  and  the  action  of  the  directors 
seems  to  be  free  from  the  influence  of  unworthy  or  dishonest 
motives,  I  do  not  see  why  the  courts  should  interfere  with  the 
exercise  of  their  discretion.  Granted  the  power,  and  no  sus^ 
picions  of  the  honesty  of  corporate  intentions  being  maintainable 
upon  the  proofs,  the  court  cannot  interfere  with  the  exercise 
of  the  power.     The  only  limit  to  its  exercise  would  seem  to  be 
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the  reasonable  necessity  of  the  corporation,  in  the  discharge  of 
its  duty  to  the  public. 

So  it  has  been  held  by  the  courts,  in  cases  where  land  is 
sought  to  be  acquired  m  invitum  by  railroad  corporations, 
organized  under  the  general  railroad  acts,  and  the  reasoning 
in  such  cases  is  applicable  to  cases  arising  under  the  Bapid 
Transit  act. 

In  j^ew  York  cfe  Harlem  Railroad  Compcmy  v.  Kip  1^46 
N.  Y.  54Y),  Allen,  J.,  delivering  the  opinion  of  the  court,  thus 
expressed  himself :  "  The  public  have  an  interest  in  the  use  of 
a  railroad,  and  in  the  proper  performance  of  every  power 
within  the  franchise  conferred  upon  a  railroad  corporation, 
and  hence  every  facility  needed  by  such  corporation  is  for 
public  purposes,  and  whatever  is  required  to  enable  the  cor- 
poration to  perform  its  duty  to  the  public  is  within  the  prin- 
ciple which  permits  a  delegation  of  power  to  it." 

The  Rapid  Transit  Act,  under  wliich  the  present  railroad 
company  was  organized,  was  passed  as  a  public  measure  and 
to  supply  a  supposed  existing  need  in  the  counties  of  the  state 
for  steam  railways,  for  the  transportation  of  passengers,  mails 
or  freight.  So  much  is  indicated  from  the  title  and  opening 
section  of  the  act.  Every  corporation  formed  under  it  has  the 
right  to  acquire  and  hold  such  real  estate  "  as  may  be  necessary 
to  enable  it  to  construct,  maintain  and  operate  its  railway  or 
railways,"  and  where  it  cannot  agree  with  the  owner,  it  may 
institute  the  condenmation  proceeedings  which  are  prescribed 
in  the  act.  It  is  there  provided  that  the  first  move  in  the 
proceedings  shall  be  to  bring  the  matter  before  the  Supreme 
Court,  in  the  particular  judicial  district,  upon  the  petition  of 
the  company,  with  proof  of  service  of  a  copy  of  it  upon  the 
parties  to  be  affected.  They  are  thus  given  the  opportunity 
of  showing  cause  against  the  granting  of  the  petition  and  of 
disproving  the  statements  and  allegations  of  the  petitioner. 
The  court  must  hear  all  the  proofs  and  allegations,  and,  if  no 
sufficient  cause  is  shown  against  granting  the  petition,  the  court 
is  reqnired  to  appoint  commissioners  to  appraise  the  compen- 
SiCKELS  —Vol.  LXVIII.    36 
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sation  to  be  paid.  Where  the  party  affected  by  the  proceed- 
ings, and  who  deems  himself  aggrieved  by  the  granting  of  the 
application,  comes,  by  the  way  of  appeal,  to  this  court,  I 
think  that  onr  review  of  the  proceedings  below  should  be  con- 
fined to  those  questions,  which  relate  to  their  validity  and 
legality.  Where  the  Supreme  Court  has  granted  such  an 
application  and  we  find  the  power  to  take  lands  for  the  cor- 
porate purposes  clearly  to  exist  in  the  charter  and  general  law, 
and  that  the  purpose  stated  is  one  within  the  contemplation  of 
the  legislative  act,  I  do  not  think  we  should  interfere  with  the 
conclusions  of  the  Supreme  Court,  if  reached  after  due  pro- 
ceedings, as  prescribed.  There  seems  to  be  an  obvious 
propriety  in  confining  our  review  to  the  questions  of  law, 
which  may  arise,  and  in  our  not  interfering  with  the  determi- 
nation of  the  Supreme  Court  as  to  the  needs  of  the  company 
for  the  land. 

I  see  no  legai  ground  upon  which  this  appeal  can  be  sus- 
tained. We  have  the  adjudication  of  fact  in  the  court  below 
before  us,  to  which  I  have  heretofore  referred ;  and  reference 
to  the  charter  and  to  the  Bapid  Transit  Act  fails  to  reveal 
anything  in  their  provisions,  which  might  be  considered  such 
a  Umitation  upon  their  scope  as  to  stamp  the  purpose  avowed 
here  as  illegal.  By  section  26  of  the  act,  every  corporation 
formed  under  it  is  empowered  "  to  cross,  intersect,  join  and 
unite  its  railroad  with  any  other  railroad  before  constructed, 
at  any  point  on  its  route  ;  *  ♦  *  with  the  necessary  turn- 
outs, sidings  and  switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connections."  With  such  a  general 
authorization,  can  we  say  that  it  does  not  apply  to  a  connec- 
tion between  two  independent  routes  of  the  same  corporation? 
I  think,  clearly,  such  a  construction  would  be  unreasonable. 

Turning  to  the  charter  itself,  I  think,  by  language  more  or 
less  direct,  authority  is  given  to  construct  curves  to  form 
connections  between  lines  of  railway  tracks;  whether  the 
purpose  be  simply  for  constructing  continuous  and  connected 
lines  of  railway,  or  whether  it  be  simply  for  the  convenience 
of  the  traveling  public.    The  commission,  in  laying  out  the 
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routes,  had  in  view  a  provision  for  a  general  system  of  rail- 
road routes  and  located  ten  separate  routes  in  Brooklyn, 
which  intersected  each  other  at  various  points.  The  petition- 
er's articles  of  association  embodied  the  resolutions  of  the 
commission,  which  accompanied  their  location  of  rapid  transit 
routes.  One  of  these  resolutions  provides  tliat  the  location 
of  the  routes  designated  includes  "  the  right  to  construct,  use 
and  operate  in  connection  therewith  the  usual  and  necessary 
*  *  *  curves,  switches  and  platforms  and  other  appurte- 
nances incidental  to  the  *  *  *  operation  and  maintenance 
of  elevated  railroads." 

By  the  forty-ninth  clause  of  the  general  plan,  or  specifica- 
tions, decided  upon  by  the  commission  and  forming  part  of 
the  articles,  "  authority  is  given  for  the  construction  of  such 
turn-outs,  switches,  supports,  sidings,  necessary  third  track, 
connections,  landing-places,  stations,  buildings,  platforms,  stair- 
ways, etc.,  together  with  all  other  necessary  requisites  as  will 
conduce  to  the  comfort,  safety  and  convenience  of  the  travel- 
ing public." 

With  such  provisions,  intended  to  operate  upon  all  corpo- 
rations organized  by  the  commission  under  the  Eapid  Transit 
act,  ^here  is  there  to  be  found  any  limitation  upon  the  power 
of  a  company  to  connect  its  line  of  tracks  with  another  distinct 
line,  whether  operated  by  itself,  or  by  another  company ;  if 
Buch  a  connection  is  found  to  conduce  to  the  public  welfare 
or  convenience,  or,  simply,  to  the  more  effectual  maintenance 
and  operation  of  the  railroad  ?  The  power  given  by  section  1 7 
of  the  Eapid  Transit  Act  to  a  corporation  to  acquire,  in  invitum^ 
such  real  estate  as  may  be  necessary  to  enable  it  "  to  operate 
its  railway  or  railways,"  involves  the  idea  of  a  possible  own- 
ership by  it  of  more  than  one  line  of  railway,  and  that  section, 
and  the  twenty-sixth  section,  which  permits  the  jxmction  of 
two  railroads,  comprehend  a  power  to  take  such  real  estate  as 
may  be  required  to  effect  the  connection  between  them. 

The  connection  being  desired,  and  the  application  to  con- 
demn lands  for  the  purpose  of  making  it,  after  a  due  hearing 
of  the  parties  by  the  Supreme  /Dourt,  being  found  to  be  war- 
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ranted,  I  think  the  individual  interests  must  yield  to  the  cor- 
porate requirements,  in  the  furtherance  of  the  public  interests, 
as  well  as  in  pursuance  of  the  legislative  grant.  In  the  £ij} 
Case  (46  N.  T.  at  p.  642),  Judge  Allen  said,  in  considering  the 
provisions  of  the  general  railroad  act,  as  amended  in  1869, 
which  authorize  a  railroad  company  to  take  any  real  estate 
which  it  may  require  "  for  the  purposes  of  its  incorporation, 
or  for  the  purpose  of  running  or  operating  its  road :  "  "  The 
language  of  the  act  is  very  general  and  comprehensive.  If 
lands  are  required  for  any  of  the  purposes  of  the  incorporation, 
or  for  the  purpose  of  operating  and  running  the  road,  that  is 
in  the  proper  enjoyment  and  exercise  of  the  franchise  con- 
ferred, and  in  the  performance  of  the  service  to  the  public 
assumed  by  it,  they  may  be  taken  in  invitum.^^  Such  lan- 
guage is  appropriate  in  the  present  case. 

I  have  carefully  considered  all  the  points  in  the  brief  of  the 
appellant's  counsel,  but  none  convince  me  that  we  can,  or 
should,  interfere  with  the  determination  of  the  Supreme  Court, 
which,  at  Special  and  at  General  Terms,  has  approved  of  the 
petitioner's  application. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


ue  ^1    The  Mayor,  Aldermen  and  Commonalty  op  the  City  op 
New  York,  Respondent,  v.  David  C.  Carleton,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 


In  an  action  of  ejectment  these  facts  appeared:  Pursuant  to  an  application 
on  behalf  of  plaintiff  an  act  was  passed  in  1889  (Chap.  246,  Laws  of  1889), 
authorizing  it  to  acquire  title  by  oondemnatioft  proceedings  to  land  of 
which  that  in  question  is  a  part.  Commissioners  of  estimate  and  assess- 
ment, purporting  to  have  been  appointed  in  proceedings  under  the  act, 
made  reports  therein  which  were  confirmed  by  the  Supreme  Court.  The 
city  paid  the  amounts  awarded  to  the  owners  and  immediately  took 
possession  of  the  lands.  Pursuant  to  resolution  of  the  common  ooundl 
a  market  was  erected  thereon.  In  1842  that  body,  by  resolution,  directed 
a  sale  of  all  the  other  buildings  on  the  land  except  the  ma:rket-house. 
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In  1843  a  substantial  fence  was  built  by  the  city,  inclosing  all  the  land, 
and  thereafter,  for  about  twenty  years,  it  leased  the  market-house.  It 
also,  in  1847  and  1849,  erected  engine-houses  on  the  land.  The  land 
remained  so  inclosed  and  occupied  until  about  1860,  when,  pursuant  to 
resolutions  of  the  common  council,  the  buildings  were  removed,  and 
in  1863  it  was  thrown  open  to  the  public  as  a  park,  and  was  so  used 
down  to  1866  or  1867,  during  all  of  which  time  there  was  a  sub- 
stantial fence  around  it.  In  1867  the  land  was  put  up  for  sale  in  lots 
at  auction  by  the  commissioners  of  the  sinking  fund.  The  purchasers 
of  some  of  the  lots  took  title  and  erected  buildings  thereon,  other  pur 
chasers  refused  to  take  title  and  litigations  resulted;  the  lots  bid  off  by 
them,  for  five  or  six  years  thereafter,  were  neglected,  the  fences  decayed 
and  the  lots  were  left  open  to  intruders.  Defendant  and  others  went  into 
possession  of  the  premises  in  question  in  1873  as  mere  intruders;  he 
took  several  deeds  from  the  others;  the  possession  of  none  of  them  ante- 
dated 1873.  In  1871  a  conmiittee  of  the  commissioners  of  the  sinking 
fund,  charged  with  the  duty  of  estimating  the  value  of  the  real  estate 
belonging  to  the  city,  included  said  premises  in  their  report.  This  action 
was  commenced  in  1878.  Held,  that,  without  regard  to  the  validity  of 
the  condemnation  proceedings,  as  against  defendant  the  city's  prior 
possession  authorized  a  recovery;  that  there  was  no  such  abandonment 
by  it  as  lost  to  it  the  benefit  of  such  prior  possession;  also,  that  it  had 
acquired  title  by  adverse  possession. 

Possession  of  land,  animo  dominendi,  is  prima  faxie  evidence  of  title, 
sufficient  as  against  all  persons  who  cannot  show  a  prior  possession  or  a 
better  title. 

The  benefit  of  such  a  possession  is  not  lost  to  the  possessor  if  he  leaves  the 
land  temporarily  vacant,  animo  revertendi, 

A  city,  as  well  as  an  individual,  may  obtain  title  by  adverse  possession. 

(Argued  March  dO,  1889;  decided  April  16, 1889.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  orders 
made  December  16,  1886,  which  affirmed  judgments  in  favor 
of  plaintiff,  entered  upon  verdicts  directed  by  the  trial  court. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

2?.  P.  Hays  for  appellant.  In  ejectment  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and  if  he  has  none, 
the  question  of  the  defendant's  title  is  unimportant.  {Sweet 
Y.  B.,  N.  T.  dk  P.  R.  Co.,  79  N.  Y.  297 ;  HiUa  v.  Drwper, 
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10  Barb.  458.)  If  the  city  has  title  to  its  streets,  ancient  or 
modern,  it  is  only  a  title  in  trust  to  hold  the  ground  and  keep 
it  open  as  streets  for  the  use  of  the  public.  {People  v.  ^rr, 
27  K  Y.  188,  197 ;  MaUer  of  Gilbert  El  R,  Co.,  38  Hun, 
437,  448,  462,  453 ;  Bartow  v.  Draper,  5  Duer,  154 :  Lahr 
V.  Met.  EL  R.  Co.,  104  K  Y.  289,  290, 291.)  As  to  the  con- 
demnation  proceedings,  they  were,  if  they  were  anything, 
special  statutory  proceedings  to  take  private  property  from  its 
owners  in  inviium  by  an  exercise  of  the  right  of  eminent 
domain ;  and  to  acquire  title  thereby,  the  plaintifis  were  bound  to 
prove  that  the  requirements  and  prescriptions  of  the  statute  were 
strictly  pursued.  {Dychnan  v.  City  of  N.  Y.,  5  N.  Y.  439, 
440 ;  Lewis  on  Eminent  Domain,  §  253 ;  Atkins  v.  Etnnan, 
20  Wend.  249 ;  Sharp  v.  Speir,  4  Hill,  76,  88 ;  JHerritt  v. 

Village  of  PortcAester,  71  N.  Y.  312 ;  In  re  City  of  Buffalo, 
78  id.  366;  OleoeUmd  v.  Boerum,  27  Barb.  252,  254;  24 
N.  Y.  613 ;  Adams  v.  S.  <&  W.  R.  R.  Co.,  10  id.  330 ;  Striker 
V.  Kelly,  2  Denio,  330;  Stewart  v.  WaUis,  30  Barb.  348; 
1  Greenleaf  on  Evidence,  §  500.)  When  courts  of  general 
jurisdiction  act  in  the  exercise  of  special  statutory  powers, 
their  proceedings  stand  on  the  same  footing  as  those  of 
courts  of  limited  and  inferior  jurisdiction.  (8  N.  Y.  511 ; 
Ferguson  v.  Crawford,  70  id.  259,  260 ;  Embury  v.  Connor, 
3  id.  523.)  In  special  statutory  proceedings  the  record  is  the 
primary  evidence  and  ia  prima  facie,  but  not  conclusive,  evi- 
dence of  the  jurisdictional  facts  recited  in  it.  (Abbott's  Trial 
Ev.  546, 701, 702, 714 ;  Bolton  v.  Jacks,  6  Robt;  198 ;  Ferguson 

V.  Cra/wford,  70  N.  Y.  267 ;  People  ex  rd.  Frey  v.  Warden, 
100  id.  25,  26  ;  Harper  v.  Rowe,  7  Rep.  174 ;  1  Greenl.  on 
Evidence,  §  511 ;  MaMer  of  Arnold,  60  K  Y.  26,  28 ;  Dolany. 
Mayor,  etc.,  62  id.  472  ;  Emhiryy,  Connor,  3  id.  511, 522,  523.) 
The  plaintiff  should  not  rely  upon  presumptioTis  where  it  was 
his  duty  to  produce  proof.  {Jackson  v.  Rice,  3  Wend. 
180-184.)  Presumption  does  not  supply  the  lack  of  proof. 
{People  V.  Gates,  56  N.  Y.  386.)  The  act  (chap.  246  of  the 
Laws  of  1839)  which  authorized  the  respondent  to  acquire 
title  to  a  portion  of  the  premises  in  question,  was  unconstitu- 
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tional,  as  it  provided  for  the  taking  of  property  for  otlier 
than  a  public  use.  (Const.  1821,  art.  7,  §  7 ;  Lewis  on  Eminent 
Domain,  §  157 ;  Cooley  on  Const.  Lim.  *  530 ;  Coster  v.  Tide 
Water  Works,  18  N.  J.  Eq.  63;  In  re  Peter  Tovmsendy  39 
N.  T.  174 ;  2  Kent's  Com.  340,  note  c  [5th  ed.]  ;  Embury  v. 
Connor,  3  N.  Y.  517;  In  re  Alhany  Street,  11  Wend.  148, 
151 ;  Bloodgood  v.  J/.  d&  R.  li.  li.  Co.,  18  id.  59 ;  In  re 
Cooper,  28  Hun,  524.)  The  plaintiffs  did  not  acquire  title  to 
the  premises  by  adverse  possession.  (Code  Ciy.  Pro.  §  370.) 
The  city  having  taken  the  property  for  public  use  could  not 
originate  or  continue  an  adverse  possession  in  any  other  way 
thfm  by  devoting  the  property  to  a  public  use.  (BrooJdyn 
Park  Comrs.  v.  Armstrong,  45  N.  Y.  243 ;  People  v.  Eerr, 
27  id.  192,  197.)  The  taking  of  the  case  from  the  jury,  and 
directing  a  verdict,  by  the  court,  was  fatally  erroneous. 
{Waldrony.  TutOe,  S  N.  B..  UO -,  4id.71;  EillY.Draper, 
10  Barb.  469 ;  Trustees  v.  Mrk,  68  N.  Y.  465-467 ;  People 
V.  Gates,  56  id.  387 ;  Whitney  v.  Wright,  15  Wend.  177, 178.) 
If  improper  evidence  is  admitted  under  an  objection  and 
exception,  the  judgment  must  be  reversed,  if,  by  any  pos- 
sibility, the  party  may  have  been  injured  thereby.  (Brogue 
V.  Zard,  67  N.  Y.  499;  Baird  v.  Daly,  68  id.  449-451; 
iT.  Y.  O.  cfe  /.  Co.  V.  Gleason,  78  id.  517 ;  Foote  v.  Beecher, 
Id.  157;  Anderson  v.  R.,W.  cfe  0.  R.  R.  Co.,  54  id.  343.) 
The  plaintiff  was  estopped  from  bringing  and  maintaining 
these  actions.  As  the  defendant  was  in  possession,  the  plaint- 
iff was  bound  to  make  out  a  good  legal  title.  If  it  failed 
to  do  so,  the  question  of  the  defendant's  title  became  unim- 
portant.   {Sweet  V.  B.,  K  T.  cfe  P.  R.  Co.,  79  K  Y.  297.) 

William  Z.  Turner  for  respondent.  Whatever  prima  facie 
right  the  appellant's  possession  may  have  made  out  was  amply 
met  and  overcome  by  the  evidence  of  the  respondent's  prior 
possession  during  the  whole  of  the  period  indicated.  {Smith  v. 
ZorHlard,  10  Johns.  356.)  The  city  acquired  absolute  title 
to  tlie  property  in  fee  by  the  proceedings  taken  under  chap- 
ter 246  of  the  Laws  of  1839.    {Dunham  v.  WHUam^,  37  N.  Y. 
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251 ;  People  ex  rd.  Murphy  y.  KeLVy^  76  id.  475-489 ;  Embury 
V.  CoTmor^  3  id.  518,  521.)  The  regularity  of  the  proceedings 
was  sufficiently  proven.  (Code  of  Civ.  Pro.  §  921 ;  Teale  v. 
Van  Wyck^  10  Barb.  377 ;  King  v.  SUmbridge,  8  B.  &  C.  96  ; 
Dola/n  V.  Mayor ^  etc.,  62  N.  Y.  472 ;  Embury  v.  Connor y 
3  id.  511 ;  Sherrnan  v.  JKm^,  86  id.  57-65.)  Adverse  pos- 
session by  the  city  was  established  by  uncontradicted  and  incon- 
trovertible evidence,  to  which  no  exception  was  or  could  have 
been  taken.  [City  Ba/nh  of  Brooklyn  v.  Dearborn,  20  N.  Y. 
246 ;  Sta/rhird  v.  Burrow,  43  id.  200 ;  Heme  v.  Mayor,  etc.,  61 
id.  171.)  The  building  department  has  nothing  to  do  with 
the  title  to  property,  but  only  with  the  manner  of  its  improve- 
ment No  recognition  by  it  of  Carleton  or  anyone  else,  as 
putative  owner,  could  foreclose  or  estop  the  municipality  from 
asserting  its  title.  {LoriUard  v.  Town  of  Monroe,  11  N.  Y. 
392;  Ham,Y.  Mayor,  etc.,  70  id.  459  ;  Maximilian y.  Mayor, 
etc.,  62  id.  160  ;  O'Mara  v.  Mayor,  etc,,  1  Daly,  425  ;  Ter- 
hune  V.  Mayor,  etc.,  88  N.  Y.  251.) 

Earl  J,  These  are  actions  of  ejectment,  involving  the  title 
to  most  of  that  portion  of  a  block  of  land  situated  in  the  city 
of  New  York,  bounded  by  One  Hundred  and  Twentieth 
and  One  Hundred  and  Twenty-first  streets,  Third  avenue  and 
Sylvian  place.  They  were  commenced  in  April,  1878,  and 
brought  to  trial  in  1885  at  a  Circuit,  and  verdicts  therein 
were  directed  in  favor  of  the  plaintiff. 

Prior  to  1838  the  lands  in  question  belonged  to  private 
owners.  Early  in  that  year  a  petition  was  presented  to  the 
common  council  of  the  city  asking  that  they  be  acquired  by 
the  city  for  a  market  and  public  square,  and  the  following 
resolution  was  adopted  by  it : 

^^liesolved^  That  the  market  committee  report  on  the  pro- 
priety of  purchasing  land  between  One  Hundred  and  Twentieth 
and  One  Hundred  and  Twenty-first  streets,  near  Third  avenue, 
for  a  public  market." 

The  committee  reported,  reconmiending  the  purchase  of  the 
property  for  the  purposes  mentioned,  and  that  application  be 
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made  to  the  legislature  for  a  law  authorizing  the  taking  of  the 
property;  and  in  pursuance  of  their  report  the  following 
resolutions  were  adopted : 

'^  jResolved,  That  application  be  made  to  the  legislature  for 
a  law  authorizing' the  taking  of  a  plot  of  ground  on  the  Third 
avenue,  between  One  Hundred  and  Twentieth  and  One  Hun- 
dred and  Twenty-first  streets,  and  running  back  two  hundred 
and  seventy-five  feet,  for  public  purposes  by  commissioners  to 
be  appointed  by  the  Supreme  Court,  and  that  the  counsel  of 
the  board  prepare  a  memorial  and  law  for  that  purpose. 

^^  Hesolvedy  That  the  market  committee  be  authorized  to 
purchase  from  the  owners  of  the  above  described  property  any 
part  thereof,  provided  the  same  can  be  obtained  on  reasonable 
terms,  to  be  reported  to  and  approved  of  by  the  common 
council." 

In  pursuance  of  the  application  maae  on  behalf  of  the  city, 
the  legislature  passed  the  act  (Chap.  246  of  the  Laws  of  1839), 
the  first  section  of  which  provided  that  it  should  be  lawful 
f tr  the  city  to  acquire  and  become  the  owner  in  fee  of  the 
block  of  land  in  question  ;  and  section  2  provided  the  manner 
by  which  the  city  could  acquire  the  title  to  the  lands  by  con- 
demnation proceedings.  It  is  now  claimed,  on  behalf  of  the 
city,  that  proceedings  were  taken  in  1839  under  the  act  to 
acquire  title  to  the  lands,  and  that  by  such  proceedings  it 
acquired  a  perfect  title  to  them.  Upon  the  trial,  however,  the 
city  was  unable  to  prove  all  the  proceedings.  It  proved  the 
official  oath  of  the  commissioners  of  estimate  and  assessment 
taken  in  July,  1839,  which  was  entitled  "  In  the  Matter  of 
the  Application  of  the  Mayor,  Aldennen  and  Conmionalty 
of  the  City  of  New  York  to  take  land  in  the  Twelfth  ward  of 
said  city  for  pubHc  use ; "  the  report  of  the  commissioners  to 
the  Supreme  Court,  dated  August  18, 1839,  and  an  additional  or 
supplemental  report,  dated  August  31,  1839,  and  an  order 
of  the  Supreme  Court  confirming  both  of  the  reports  made  on 
the  3d  day  of  September,  1839.  There  was  also  proof  that 
the  city  had  paid  the  amounts  awarded  to  the  owners  of  the 
SioKELs  —Vol.  LXYIH.    37 
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lands.  The  defendant  claims  that  the  act  of  1839  was  uncon- 
stitutional ;  that  the  proceedings  taken  thereunder  were  irregu- 
lar and  invalid;  and  that  enough  had  not  been  proved  to 
show  that  the  court  had  jurisdiction  to  make  the  final  order ; 
and  that,  therefore,  the  city  did  not  become  vested  with  the 
title  to  the  lands  by  virtue  of  those  proceedings. 

We  do  not  deem  it  important  now  to  determine  whether, 
by  virtue  of  the  proceedings,  the  city  obtained  a  perfect 
title  to  the  lands,  because  we  think  that  its  possession  taketi 
imder  and  in  pursuance  of  them'  is  sufficient  to  enable  it  to 
maintain  these  actions  against  the  defendant ;  and  they  will  be 
considered  now  only  as  they  bear  upon  and  characterize  the 
possession  of  the  city. 

Immediately  after  the  proceedings  were  closed  the  city 
took  possession  of  the  lands,  and  the  common  council  passed 
a  resolution  and  appropriated  money  for  the  building  of  a 
market  thereon.  In  1842  the  common  council,  by  resolution, 
directed  a  sale  of  all  dwelling-houses  and  other  buildings  upon 
the  lands  except  the  market-house.  In  1843  the  city  caused  a 
strong,  substantial  fence  to  be  built  all  around  the  lands,  and 
it  thereafter  leased  the  market-house,  and  that  was  occupied 
under  it  for  about  twenty  years.  It  ako  erected  thereon  two 
engine-houses,  one  prior  to  1847,  and  the  other  in  1849.  The 
lands  remained  inclosed,  with  these  buildings  thereon,  until 
About  1860,  when,  in  pursuance  of  resolutions  adopted  by  the 
common  council,  the  buildings  were  removed  therefrom.  In 
September,  1863,  the  common  council  adopted  a  resolution 
directing  the  street  commissioner  to  have  the  lands,  which 
were  then  called  the  Harlem  Park,  thrown  open  to  the  public 
as  a  park,  and  to  have  benches  and  seats  placed  therein  for  the 
accommodation  of  those  who  might  resort  there.  This  was 
done,  and  walks  were  made  and  trees  planted,  and  the  lands 
were  used  as  a  park  for  a  number  of  years,  down  to  1866  or 
1867,  during  all  of  which  time  there  was  a  substantial  fence 
around  the  same.  In  1867  the  property  was  put  up  by  the 
commissioners  of  the  sinking  fund  for  sale  at  auction  in  sepa- 
rate lots.     The  purchasers  of  some  of  the  lots  took  title  and 
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erected  buildings  thereon.  The  purchasers  of  others  refused 
to  take  title,  and  such  refusals  resulted  in  litigation  between 
the  purchasers  and  the  city,  which  continued  for  several  years. 
During  the  five  or  six  years  subsequent  to  1867,  the  lands 
which  the  purchasers  refused  to  take  were  neglected,  and  the 
fences  went  to  decay,  and  what  was  before  a  park  was  open 
to  intruders,  and  to  all  persons  who  chose  to  go  there  for  any 
purpose. 

Such  is  the  claim  which  the  city  acquired  to  these  lands  by 
possession  prior  to  1867 ;  and  this  title  by  possession  is  suffi- 
cient to  enable  it  to  maintain  these  actions  against  the  defend- 
ant, unless  he  can  show  a  better  title.  (Tyler  on  Ejectment, 
72,  73 ;  AUen  v.  Bivington^  2  Williams'  Saunders,  111  a ; 
Doe  V.  WMer,  1  A.  &  E.  119 ;  Aah&r  v.  WhiUocTc,  1  Q.  B., 
L.  R  1;  iSmith  v.  LariUao'dy  10  Johns.  337;  Novian  v. 
HaUeUy  16  id.  325 ;  Jackson  v.  Denn^  6  Cow.  200 ;  Whitney 
V.  Wrighty  15  Wend.  171 ;  Carleton  v.  Darcy^  90  N.  Y.  566.) 

There  is  no  pretense  of  any  title  to  the  lands  on  the  part  of 
the  defendant.  He  went  into  possession  of  them  about  1873, 
as  a  mere  intruder,  without  any  title  whatever  from  any  per- 
son proved  to  have  had  any  title  or  interest  in  them.  It  is 
true  that  he  took  several  deeds  of  the  lands  within  a  few 
years  after  that  date.  But  the  deeds  came  from  persons  who, 
so  far  as  this  record  discloses,  were  themselves  mere  intruders, 
and  whose  possession,  if  they  had  any,  antedated  the  posses- 
sion of  the  defendant  by  only  a  very  short  period  of  time.  He 
did  not  show  that  he,  or  any  of  the  persons  under  whom  he 
claims  title,  were  in  possession  prior  to  1873,  or  about  that 
time,  about  five  years  before  the  commencement  of  these 
actions.  As  against  him,  therefore,  the  prior  possession  of 
the  city  gave  it  standing  for  a  recovery  in  these  actions,  as  we 
held  in  the  case  of  Carlton  v.  Darcy  (suprd)^  which  involved 
a  portion  of  the  same  tract  of  land  now  in  question,  unless 
the  city  so  abandoned  its  possession  prior  to  1873  that  it 
thereby  lost  any  right  or  benefit  which  it  would  otherwise 
have  from  such  possession. 

Possession  of  land  is  prima  facie  evidence  of  title,  and  is 
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sufficient  evidence  of  title  as  against  all  persons  but  one  who 
can  show  either  a  prior  possession  or  a  better  title.  It  must 
be  a  possession  cmimo  dommendi.  The  benefit  of  such  a 
possession  is  not  lost  if  the  possessor  leaves  the  land  tempo- 
rarily vacant  cmimo  revertendi.  As  against  a  subsequent 
intruder  without  right,  such  prior  possession  is  sufficient  evi- 
dence of  title.  But  one  who  has  entered  upon  the  land  with- 
out a  title  may  abandon  his  possession  intending  to  surrender 
his  dominion  over  the  same,  and  then  any  other  person  may 
enter  upon  the  vacant  land  and  have  the  benefit  which  posses- 
sion gives  even  agaijist  such  prior  possessor.  Such  abandon- 
ment may  be  evidenced  by  any  unequivocal  act  or  by  long  con- 
tinued absence  from  and  inattention  to  the  land,  or  it  may  be 
inferred  from  other  circumstances. 

Here  there  is  no  evidence  that  the  city  intended  to  abandon 
these  lands.  There  was  a  short  period  of  time,  from  1867 
until  1873,  when  so  much  of  them  as  were  not  effectually  sold 
were  very  much  neglected.  They  were  left  open  to  the  pub- 
lic, and  the  city  does  not  appear  at  that  time  to  havahad  any 
particular  use  for  them.  It  could  not,  like  an  individual,  live 
upon  or  personally  occupy  them.  Having  taken  the  proceed- 
ings to  acquire  the  title  to  them,  having  pcdd  for  them  and 
improved  and  possessed  them  for  many  years,  it  is  not  a  justifi- 
able inference  from  any  of  the  evidence  that  it  meant  to 
abandon  them  and  not  to  resume  its  possession  of  them  at  any 
time  it  desired.  In  1871  a  conmiittee  of  the  sinking  fund 
commissioners,  charged  with  the  duty  of  making  an  estimate 
of  the  value  of  the  real  estate  belonging  to  the  city,  included 
this  property  in  their  report,  and  during  some  years  before 
and  after  that  the  city  was  engaged  in  litigation  with  parties 
who  had  purchased  portions  of  the  property  at  public  sale. 

We  are,  therefore,  of  opinion  that  the  city  can  maintain 
this  action,  basing  its  right  solely  upon  its  prior  possession,  and 
that  the  verdict  was  properly  directed. 

But  there  is  a  still  stronger  and,  perhaps,  more  satisfactory 
ground  for  the  maintenance  of  this  action,  and  that  is  the 
title  the  city  acquired  by  its  adverse  possession.    It  went  into 
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the  possession  of  these  premises,  claiming  to  be  the  owner 
thereof,  as  early  as  1842,  and  it  is  absolutely  undisputed  in 
the  evidence  that  it  retained  the  possession  as  owner  for  more 
than  twenty  years  thereafter,  during  all  of  which  time  the 
lands  were  protected  by  a  substantial  enclosure.  A  city,  as 
well  as  an  individual,  may  obtain  title  to  land  by  adverse  pos- 
session. {Shermom  v.  KaTie^  86  N.  Y.  67.)  There  is  no 
possible  ground  upon  which  its  title,  by  adverse  possession, 
can  be  questioned  by  the  defendant  who  occupies  the  attitude 
of  a  mere  subsequent  intruder  without  any  title.  The  fact 
that  he  purchased  the  same  from  persons  who  also  had  no  title 
in  no  way  fortifies  his  position.  {Ga/rdner  v.  Hea/rt^  1 N.  Y. 
528 ;  Miller  v.  L(yng  Isl^amd  B.  B.  Oo.,  71  id.  380.) 

We  are,  therefore,  of  opinion  that  these  judgments  should 
be  affirmed,  with  costs. 

All  concur. 

Judgments  affirmed. 


BL^NNAH  EvEBsoN,  Respondent,  v.  Ain)BBW  MoMullen, 
Appellant. 

* 

A  puTchaBer  of  mortgaged  premises,  while  technically  he  takes  the  fee, 
acquires  simply  the  equity  of  redemption,  and  payment  by  him  of  the 
mortgage  is  a  purchase  of  the  interest  carved  out  by  the  mortgage  as  a 
lien,  and  in  equity  he  holds  the  fee  under  the  mortgagee  aa  to  that  interest, 
and  under  his  grantor  as  to  the  equity  of  redemption. 

"Where,  therefore,  the  purchaser  of  the  equity  of  redemption,  who  is 
under  no  personal  liability  to  pay  the  mortgage  debt,  pays  it  in  aid  of 
his  own  title,  or  procures  its  discharge  by  giving  his  own  mortgage  upon 
the  premises  in  lieu  thereof,  as  against  the  widow  of  his  grantor  who 
joined  with  her  husband  in  the  mortgage,  but  not  in  the  deed,  said 
grantee  is  entitled  to  the  protection  of  the  mortgagee's  right  as  against 
the  dower  which  is  covered  and  charged  by  the  mortgage.  The  pur- 
chaser takes  his  land  charged  as  surety  for  the  mortgage  debt,  and  having 
paid  it,  hafi  the  right,  as  against  the  mortgagors,  to  be  subrogated  to  the 
position  of  the  mortgagee  and  to  stand  in  equity  as  the  purchaser  and 
holder  of  his  security,  and  the  widow  seeking  to  enforce  in  equity  her 
right  of  dower,  is  bound  to  allow  her  due  proportion  of  the  mortgage  debt. 
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Bartlett  v.  Mudiner  (28  Hun,  235);  Runyan  v.  Stewart  (12  Barb.  537); 

Wedge  v.  Moore  (6  CXish.  8)  distinguished. 
Eoerson  v.  McMvUen  (45  Hun,  578)  reversed. 

(Argued  March  20, 1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  Geueral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  13,  1887,  which  affirmed  a  final  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  con- 
firming the  report  of  a  referee,  and  also  modified  and  affirmed 
as  modified,  an  interlocutory  judgment. 

This  action  was  brought  by  plaintiff,  as  the  widow  of 
Morgan  Everson,  to  recover  dower  in  certain  premises. 

On  the  trial  the  court  held  that  plaintiff's  dower  interest 
should  be  charged  with  its  just  proportion  of  a  mortgage  in 
which  she  joined  with  her  husband,  which  is  set  forth  in  the 
opinion,  and  an  interlocutory  judgment  was  entered  accord- 
ingly, referring  it  to  a  referee  to  admeasure  the  dower.  The 
General  Term,  on  appeal  from  the  interlocutory  judgment 
modified  it,  adjudging  that  the  mortgage  was  not  to  be 
considered  in  the  admeasurement. 

The  material  facts  are  stated  in  the  opinion. 

Howard  Chipp  for  appellant.  When  a  wife  has  joined  with 
her  husband  in  the  execution  of  a  mortgage  upon  land,  and  the 
land  has  been  conveyed  to  other  parties,  subject  to  tlie  mort- 
gage, and  the  husband  dies  leaving  the  mortgage  unpaid,  the 
wife  can  only  be  endowed  in  the  equity  of  redemption  after 
contributing  her  ratable  proportion  to  the  payment  of  the 
mortgage  debt.  {Swaine  v.  Perrine,  5  Johns.  Ch.  482-491 ; 
Evertson  v.  Tapperiy  Id.  497-513 ;  Bell  v.  Mayor ^  etc.,  10 
Paige,  49 ;  Russell  v.  A%b8tmy  1  id.  192 ;  4  Kent's  Com. 
m.  p.  46.)  This  doctrine  is  founded  upon  the  equitable  princi- 
ple that  the  mortgage  debt  is  superior  to  the  claim  for  dower, 
and  the  debt  must  first  be  paid  before  the  dower  can  attach. 
(1  Jones  on  Mort.  [3d  ed.]  §  866.)  By  executing  the  mort- 
gage she  postpones  her  dower  to  the  payment  of  the  debt,  and 
the  courts  hold,  as  matter  of  equity  and  good  conscience,  that 
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she  should  contribute  her  ratable  proportion  to  the  payment 
of  the  debt  before  being  allowed  her  dower,  even  though  the 
mortgage  instrument  may  have  in  some  way  changed  its  owner- 
ship or  form,  or  even,  technically,  may  have  ceased  'to  exist* 
{Swaine  v.  Perrine^  5  Johns.  Ch.  482-491;  Ev&rtson 
V.  Tappen^  id.  497;  PopJcin  v.  Bumpstead,  8  Mass. 
491 ;  Hinds  v.  BaUou^  44  N.  H.  619;  Brown  v.  Lapham^ 

3  Cush.  651;  Bums  v.  Thayer,  101  Mass.  426;  Howell 
V.  Bush,  54  Miss.  437;  Jones  v.  Parker,  51  Wis.  218; 
Oihson  V.  Crehore,  6  Pick.  475 ;  Toomey  v.  McLean,  105  Mass. 
122;  Van  DuyneY.  Thayer,  19  Wend.  162,  171;  4  Kent's 
Com.  m.  p.  45 ;  De  Lisle  v.  Herbs,  25  Hun,  485-487 ;  Rvs- 
sdL  V.  Austin,  1  Paige,  192 ;  Champney  v.  Coope,  32  N.  Y. 
543 ;  Kellogg  v.  Ames,  41  id.  259.)  The  question  for  the 
court  to  decide  is,  not  whether  the  mortgage  instrument  tech- 
nically exists,  but  whether  the  debt  secured  by  the  mortgage 
does  not  equitably  exist  so  as  to  compel  contribution  by  the 
plaintiff.  {Swift  v.  Kranmer,  13  Cal.  526  ;  Dillon  v.  Byme^ 
5  id.  455  ;  EMLe  v.  Van  Dyck,  1  Sandf.  Ch.  76 ;  Barnes  v. 
MoU,  64  K  Y.  397;  Gaus  v.  Thieme,  93  id.  225-232 ;  Em. 
Ind.  Bh,  V.  Clute,  33  Hun,  82.)  The  relation  of  surety  need 
not  exist  to  entitle  one  to  subrogation.  {Gaus  v.  Thieme,  93 
N.  Y.  232;  Murray  v.  Marshall,  94  id.  611.)  Even  if 
defendant's  acts  should  be  deemed  a  payment,  if  he  were  a 
mere  volunteer  and  stranger  to  the  contract,  such  payment, 
without  the  direction  or  authority  of  the  mortgagor  or  his 
representative,  would  not  amount  to  a  satisfaction  of  the  debt 
so  as  to  be  available  to  the  mortgagor  or  any  party  claiming 
under  him.     {Cloer  v.  Borst,  6  Johns.  36 ;  BleaTdey  v.  WhitSy 

4  Paige,  654 ;  AUantic  Dock  Co.  v.  Mayor,  etc,,  53  !N".  Y.  67.) 
Although  not  personally  liable  for  the  mortgage  debt,  plaint- 
iff ordinarily  would  be  compelled  to  contribute  ratably  to  its 
payment  before  allowance  of  her  dower,  and  if  she  elects  to 
consider  defendant's  acts  as  payment  and  satisfaction,  then  she 
is  under  an  obligation,  which  equity  will  enforce,  to  indemnify 
by  contributing  to  the  debt.  (  Wellington  v.  Kdly,  84  N.  Y. 
643-547.) 
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G.  D.  B.  Haahrouck  for  respondent.  Notwithstanding 
the  fact  that  the  plaintiff  joined  her  husband  in  the  execution 
of  the  $12,000  mortgage,  the  release  and  discharge  thereof,  as 
against  the  premises  described  in  the  complaint,  restored  com- 
pletely her  right  to  dower  therein.  {Moloney  v.  Horan^  49 
N.  Y.  118,  119 ;  HinchcUffe  v.  Shea,  108  id.  155 ;  RoUnson 
V.  Bates  J  Metcalf ,  40 ;  KitzmUler  v.  Vam,  Rensla^eTy  10  Ohio  St. 
63 ;  LitUefield  v.  Crocker,  30  Me.  92 ;  Scribner  on  Dower, 
chap.  12,  349 ;  2  id.  250.)  There  was  no  mistake  of  fact,  and 
consequently  no  equitable  redress  for  the  defendant.     (  Weed  v. 

Weed,  94  N.  Y.  243 ;  ShotweU  v.  Mm^ay,  1  Johns.  Ch.  316 ; 
Potter's  Willard's  Eq.  Jur.  96.)  Where  the  mortgage  had  been 
released,  satisfied  or  discharged  by  the  alienee  of  the  husband, 
even  though  his  wife  had  joined  in  the  deed,  or  it  had  been  made 
and  executed  prior  to  his  marriage,  it  cannot,  by  the  grantee, 
be  afterwards  set  up  against  the  claim  of  the  wife  for  dowel*. 
{Ba/rUett  v.  Mualiner,  28  Hun,  235 ;  Ruivyan  v.  Stewa/rt,  12 
Barb.  537 ;  Hitchcoek  v.  Ha/rringUm,  6  Johns.  290 ;  CoUins 
T.  Torry,  7  id.  278 ;  Ooates  v.  Gheever,  1  Cow.  479 ;  Jackson 
T.  De  Witt,  6  id.  316 ;  Wedge  v.  Moore,  6  Cush.  8 ;  Trustees  v. 

Wheeler,  61  N.  Y.  118 ;  1  Wash,  on  Eeal.  Prop.  227 ;  2  Scrib- 
ner on  Dower,  250 ;  Piatt  v.  Brick,  35  Hun,  127 ;  Everson 
V.  McMuUen,  42  id.  369.)  The  action  for  dower  is  a  legal 
action.  (31  Hun,  82,  461 ;  Swaine  v.  Perrine,  5  Johns.  Ch. 
487 ;  Smith  v.  Gardner,  42  Barb.  356.)  The  wife's  deed  or 
mortgage  of  her  husband's  lands  cannot  stand  independently 
of  the  deed  of  her  husband,  when  not  executed  in  aid  thereof, 
nor  can  she  by  joining  with  her  husband  in  a  deed  of  lands  to 
a  stranger,  in  which  she  has  a  contingent  right  of  dower,  but 
in  which  the  husband  has  no  priBsent  interest,  bar  her  contin- 
gent right.  {Marvin  v.  Smith,  46  N.  Y.  571.)  The  claim 
to  be  subrogated  is  an  equitable  one,  and  ought  to  be  per- 
mitted only  where  its  exercise  results  in  justice.  When  there 
is  an  intervening  equity,  the^right  to  subrogation  will  be  denied. 
{Hyde  v.  Tanner,  1  Barb.  76 ;  Puny  an  v.  Stewa/rt,  12  id. 
537 ;  Bayles  v.  Busted,  40  Hun,  396 ;  Spencer  v.  Spencer, 
95  N.  Y.  353 ;  Murray  v.  Marshall,  94  id.  611 ;  Thomas  on 
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Mort.  204 ;  Bank  of  Albion  v.  Bums^  46  N.  Y.  479 ;  Smith 
V.  Toionsend,  25  id.  479 ;  Fitch  v.  Cotteral^  2  Sand.  Ch.  29 ; 
1  Hilliard  on  Mort.  546.)  Where  the  mortgage  has  been 
permitted  to  be  set  np  as  against  the  widow's  claim  for  dower, 
it  has  been  in  life  with  the  mortgagee  holding  under  it.  {Bart- 
leU  V.  Mualiner,  28  Hun,  235 ;  Jackson  v.  De,Witt,  6  Cow.  316 ; 
Denton  v.  Naimy^  8  Barb.  618 ;  Delide  v.  Herb^  25  Hun,  485.) 
A  defendant  claiming  under  the  husband,  by  a  conveyance 
subsequent  to  coverture,  stands  absolutely  estopped,  to  deny  the 
paramount  right  of  the  widow,  to  claim  that  he  paid  the 
money  which  went  to  discharge  a  mortgage,  which  he  was 
never  under  obligation  to  pay.  He  was  a  volunteer,  and,  as 
«uch,  not  entitled  to  relief.  {Pearce  v.  Bryant  Coal  Co,^  11 
West.  Eep.  379 ;  Sheldon  on  Subrogation,  §  3  ;  Oadeaden  v. 
Brown^  Speers  Eq.  [S.  C]  41 ;  Sandford  v.  McLean^  8  Paige, 
117 ;  Banta  v.  Be  Oarmo,  1  Sandf.  Ch.  384 ;  WUTces  v.  Ha/r- 
jpeTy  1  N.  Y.  586 ;  Douglass  v.  Fogg^  8  Leigh,  588 ;  Huigh 
V.  Eljia  L.  Ins,  Co.,  57  111.  318  ;  SmaU  v.  Stagg,  95  id.  39.) 
If  the  land  of  the  wife  is  mortgaged  for  the  husband's  debt,  a 
subsequent  judgmentrcreditor  of  the  husband  cannot  claim 
that  the  mortgagee  shall  proceed  first  upon  the  property  of 
the  wife,  nor  can  he  claim  to  be  subrogated  to  the  mortgagor's 
security  against  the  wife,  because  the  equity  of  the  latter  is 
superior  to  that  of  the  husband.  (Bispham's  Principles  of 
Equity,  §  342 ;  Warner  v.  Van  Alstyle,  3  Paige,  513,  515 ; 
Willard's  Eq.  Jur.  [Potter's  ed.]  569 ;  Everson  v.  McMuOen^ 
42  Hun,  369.) 

FmcH  J.  We  are  required  to  settle  on  this  appeal  the  dis- 
agreement between  the  trial  court  at  the  first  hearing  and  the 
General  Term,  and  determine  which  decision  was  correct. 

The  property  in  question  was  owned  originally  by  Mor- 
gan Everson  who  mortgaged  it  to  the  Kondout  Savings 
Bank  for  $12,000;  his  wife,  who  is  the  present  plaintiff, 
joining  with  him  in  the  mortgage  to  cover  her  inchoate  right 
of  dower.  Everson  died  soon  thereafter,  and  his  executor 
SioKBLs— Vol.  LXVIII.    38 
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sold  the  equity  of  redemption  at  public  auetiou  for  one 
dollar.  The  case  does  not  disclose  the  authority  upon  which 
he  acted,  but  nobody  disputes  it,  and  the  action  was  tried  upon 
the  assumption  that  a  valid  title  existed  in  the  purchaser. 
That  purchaser  was  CoykendaU,  who  assigned  his  bid  to  Pres- 
ton, to  whom  the  executor^s  deed  was  made.  Preston  took 
title  before  August,  18Y7,  and  thereupon  gave  a  new 
mortgage  to  the  savings  bank  upon  the  property  for  $2,000 
to  further  secure  an  accumulation  of  interest  upon  the 
ori^n^  mortgage.  It  appears  that  Preston  gave  a  bond 
accompanying  the  mortgage,  and  so  became  personally  liable 
for  a  possible  deficiency,  and  the  bank  gained  that  additional 
security  for  its  unpaid  interest ;  but  while  it  is  said  generally 
that  the  mortgage  was  given  to  pay  the  interest,  it  is  not  shown 
that  the  mortgagee  accepted  the  new  securities  as  a  payment 
pro  tanto  upon  the  original  incumbrance  by  any  indorsement 
or  equivalent  action,  or  held  them  in  any  other  way  than  aa 
collateral  to  the  original  debt.  In  August,  IbTT,  Preston 
and  his  wife  conveyed  to  Crosby  by  a  quit-claim  deed,  but 
containing  a  provision  by  which  the  latter  assumed  and  agreed 
to  pay  the  $2,000  mortgage  given  by  Preston  to  the  bank 
as  a  part  of  the  consideration  for  the  purchase.  The  consider- 
ation  named  in  the  deed  was  $221.  Preston  did  not  on  his  pur- 
chase assume  or  become  liable  to  pay  any  part  of  the  original 
mortgage,  but  took  title  merely  subject  to  its  lien.  When  he 
gave  his  $2,000  bond  and  mortgage  it  was  in  aid  of  his  own  title, 
and  not  in  pursuance  of  any  duty  due  to  the  representatives  of 
the  mortgagor.  Probably  his  obligation  was  merely  collateral 
to  the  primary  lien,  and  so  both  he  and  his  land  became  sureties 
for  the  unpaid  interest ;  but  if  not,  and  the  new  mortgage  waa 
a  payment  of  so  much  of  the  old  debt,  it  was  entirely  voluntary, 
and  he,  and  Crosby  who  took  his  place,  stood  in  the  attitude  of 
sureties  after  paying  the  unpaid  interest,  entitling  them  to  sub- 
rogation as  against  the  land.  Crosby  thereafter  conveyed  a^ 
portion  of  the  property  to  McMullen  by  a  warranty  deed,  free 
and  clear  of  all  incumbrance.  He  was  enabled  to  do  this  by  an 
arrangement  at  the  time  to  which  his  grantee  and  the  bank 
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were  parties.  The  substantial  point  of  that  arrangement  was- 
a  distribution  of  the  original  mortgage  in  agreed  proportions 
between  the  two  parcels  into  which,  by  McMuUen's  purchase, 
the  land  was  to  be  divided.  To  effect  this  separation  and 
severance  of  the  lien  McMuUen  gave  tlie  bank  a  mortgage  on 
his  parcel  for  $5,500  as  a  substitute  for  $4,000  of  the  principal 
of  the  original  mortgage,  and  of  the  unpaid  interest  collater- 
ally secured  by  the  bond  and  mortgage  of  Preston,  $500' 
of  the  interest  having  been  paid  in  cash  by  Crosby.  The 
bank  on  its  part  formally  released  McMuUen's  parcel  from 
the  lien  of  its  oTiginal  mortgage,  indorsing  thereon  a  payment 
of  $4,000,  and  canceled  and  discharged  the  $2,000  mortgage  of 
Preston,  and  Crosby  was  thus  enaUed  tomBke}moaDwej9m0& 
free  from  incumbrance. 

On  this  state  of  facts  the  widow  demanded  dower  in 
McMuUen's  parcel.  The  Special  Term,  on  the  first  trial,  held 
that  she  was  bound  to  allow  as  against  her  dower  a  just  pro- 
portion of  the  original  mortgage  and  its  interest,  and  sent  the 
case  to  a  referee  to  ascertain  that  just  proportion,  with  a 
direction  that  the  McMuUen  mortgage  should  be  recognized 
and  allowed  in  ascertaining  the  amount  of  such  indebtedness. 
The  General  Term,  on  the  contrary,  were  of  opinion  that  the 
widow  was  not  bound  to  contribute,  and  should  have  dower  in 
the  whole  parcel  without  allowance  or  diminution ;  and  it  is 
that  controversy  which  awaits  our  judgment.  It  is  not 
doubtful  on  which  side  the  equity  exists.  The  widow  sub- 
ordinated her  dower  to  the  payment  of  the  husband's  debt. 
Whoever,  in  the  room  of  a  foreclosure  by  the  mortgagee, 
pays  that  debt  to  him  when  under  no  personal  Uability  for  its 
discharge,  is  entitled  in  equity  to  the  protection  of  the 
mortgagee's  right  as  against  the  dower  which  it  covered  and 
charged.  The  purchaser  from  the  husband  acquired  only 
the  equity  of  redemption.  While,  technically,  he  took  the  fee, 
in  truth  he  took  it  subject  to  the  interest  of  the  mortgagee 
carved  out  of  it  by  the  mortgage  as  a  lien.  Payment  to  the 
mortgagee  in  an  equitable  sense,  is  a  purchase  of  that  interest 
from  him,  and  in  equity  the  owner  of  the  fee  holds  it  under 
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the  mortgagee  as  to  that  interest,  and  under  the  husband  only 
.as  to  the  equity  of  redemption.  That  is  an  answer  to  the 
doctrine  invoked  by  the  respondent  that  a  release  of  dower  is 
Available  only  to  one  who  claims  under  the  very  title  which 
was  created  by  the  conveyance  with  which  the  release  is 
joined.  {Malloney  v.  Horcm^  49  K  Y.  118.)  That  would  be 
a  good  answer  to  the  appellant's  claim  in  a  court  of  law, 
possibly,  but  does  not  govern  his  case  in  equity,  since  there  the 
truth  of  his  holding,  outside  of  the  legal  form,  is  under  the 
mortgage  to  the  extent  of  the  mortgage  debt.  For  his  payment 
of  that  debt  is  not  a  duty  which  he  owes  to  the  husband's 
estate  or  to  any  one,  but  a  transaction  in  his  own  interest,  the 
exact  and  obvious  purpose  of  which  is  to  add  the  right  of 
the  mortgagee  to  the  right  bought  of  the  husband.  The 
widow  is  left  where  her  own  voluntary  act  placed  her.  By 
joining  in  the  mortgage  she  postponed  her  dower  to  the  equity 
of  redemption.  She  has  that  right  still,  and  seeks  to  enlarge 
it  because  of  a  payment  made  not  by  her  husband,  or  in  per- 
formance of  a  duty  due  to  him  or  those  representing  him, 
but  by  one  acting  wholly  in  his  own  interest  and  seeking  to 
-add  to  that  as  acquired  from  the  husband  the  further  right 
held  by  the  mortgagee.  The  purchaser  in  the  present  case 
took  his  land  charged  as  surety  for  the  husband's  debt.  While 
ie,  personally,  was  not  bound  to  pay  it,  his  land  was  held,  and 
paying  the  debt  of  husband  and  wife,  as  represented  by  the 
mortgage,  he  had  a  right,  as  against  them,  to  be  subrogated  to 
the  position  of  the  mortgagee  and  to  stand  in  equity  as  the 
purchaser  and  holder  of  his  security. 

Thus  far  I  have  assumed  that  the  giving  of  the  new  mortgage 
operated  as  a  payment,  pro  tanto^  of  that  held  by  the  bank. 
That  is  a  needless  concession,  because  the  finding  in  this  case 
rebuts  any  intention  of  payment,  and  establishes  that  a.  sever- 
ance of  the  original  lien  was  all  that  was  contemplated  by  the 
parties,  .and  the  giving  of  the  new  mortgage  was  meant,  in  its 
practical  effect,  to  serve  as  a  transfer  of  so  much  of  the  original 
lien  to  the  severed  parcel.  Equity  may  look  through  the  form 
of  the  transaction  to  ascertain  its  substance,  and  so  looking 


1889.]  EVBESON  V,  McMuLLEN.  301 

Opinion  of  the  Court,  per  Finch,  J. 

cannot  fail  to  see  that  the  new  mortgage  is  so  much  of  the  old 
one  in  a  changed  form,  but  secures  the  old  debt  as  did  its  pre^ 
decessors.  The  finding  is  justified  by  the  facts,  and  upon  that 
basis  the  dower  remains  subject  to  the  proportionate  part  of 
the  original  lien. 

I  think  these  views  are  fully  sustained  by  the  authorities. 
In  Swai/ne  v.  Perrme  (5  Johns.  Ch.  491),  the  mortgage  given 
by  the  husband  and  wife  was  outstanding  at  his  death ;  the 
equity  of  redemption  passed  to  the  heir  who  redeemed  the 
land  by  paying  the  mortgage,  and  the  widow  who  claimed 
dower  was  required  to  contribute  her  ratable  proportion  of 
the  redemption  money.  In  Popkin  v.  Burnatead  (8  Mass. 
491),  the  husband  and  wife  joined  in  a  mortgage  to  one  Capen, 
and  after  the  death  of  the  husband  his  administrator,  under 
the  order  of  the  probate  court,  sold  the  equity  of  redemption 
to  Wheelock,  who  conveyed  it  to  Bumstead.  The  latter  paid 
off  the  mortgage  and  it  was  discharged  of  record.  The  widow 
thereupon  demanded  her  dower,  but  the  court  held  she  was 
barred.  This  case,  which  is  very  like  the  one  at  bar,  was 
cited  in  Vcm  Dyne  v.  Sayre  (19  "Wend.  171),  with  apparent 
approval.  Judge  Cowen  reviews  many  of  the  cases  and  hold» 
that  CoJUns  v.  Torry  (7  Johns.  278),  and  CoaUa  v.  Cheever 
(1  Cow.  475),  were  decided  without  full  consideration.  Near 
the  close  of  his  opinion  he  says :  "  My  deduction  from  this  and 
other  cases,  I  state  in  the  words  of  Chancellor  Kent  (4  Comm. 
45  [8d  ed.]),  the  wife's  dower  in  the  equity  of  redemption  only 
applies  in  case  of  redemption  of  the  incumbrance  by  the  hus- 
band or  his  representatives,  and  not  when  the  equity  of  redemp- 
tion is  released  to  the  mortgagee  or  coimeyedP  I  am  not 
aware  that  the  authority  of  that  case  has  been  overthrown. 

The  cases  cited  in  behalf  of  the  widow  confirm  rather  than 
question  the  views  we  have  expressed.  In  Barilett  v.  MvfS- 
liner  (28  Hun,  235)  the  purchaser  had  assumed  and  agreed  to 
pay  the  mortgage  debt  as  a  condition  of  his  purchase,  and, 
having  come  under  that  obligation,  might  be  deemed  to  have 
paid  in  behalf  of  the  husband  or  his  estate.  The  distinction 
is  referred  to  in  Jones  on  Mortgages  (vol.  1,  §  866),  where  it  is 
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said  that,  if  the  mortgage  "  be  redeemed  by  the  heir  or  pm-- 
chaser,  or  by  any  one  interested  in  tlie  estate  who  is  not  bound 
to  pay  the  dehtj  to  avail  herseK  of  this  right  she  must  con- 
tribute her  proportion  of  the  charge  according  to  the  value  of 
her  interest."  In  Hunyan  v.  Stewa/rt  (12  Barb.  537)  the  action 
was  at  law,  and,  while  a  majority  of  the  court  sustained  the 
claim  of  dower,  it  was  explicitly  said  that  the  result  would  be 
different  in  equity.  In  that  case  Eunyan  and  his  wife  gave  a 
mortgage,  and  thereafter  the  husband  gave  a  conveyance  to 
Baker,  who  assumed  the  payment  of  the  mortgage.  The  court 
question  the  case  of  Popkm  v.  Bumstead  {mprd)^  but  add 
that,  in  equity,  Baker  might  be  subrogated  and  have  a  decree 
for  contribution.  No  reference  was  made  to  the  assumption 
of  the  mortgage  by  Baker.  In  Jackson  v.  Dewitt  (6  Cow. 
316)  there  was  a  release  to  the  mortgagee  and  dower  was  denied. 
In  Wedge  v.  Moore  (6  Cush.  8)  the  whole  argument  is  founded 
upon  an  assumption  of  the  mortgage  debt  by  the  purchaser, 
wliich  is  argued  out  from  the  facts.  In  Piatt  v.  Brick  (35 
Hun,  127)  the  action  was  by  the  purchaser  of  the  equity  of 
redemption,  who  was  not  bound  to  pay  the  mortgage  debt, 
to  compel  the  mortgagee  to  assign  his  mortgage  for  the  pro- 
tection of  the  purchaser's  title  against  dower,  its  amount  having 
been  tendered.  The  court  held  that  the  assignment  could  be 
compelled;  that  there  was  a  right  of  subrogation;  that  the 
assignment  would  not  work  a  merger,  and  the  mortgage  could 
be  interposed  against  the  claim  of  dower.  Of  course,  the 
technical  or  formal  assignment  is  material  only  as  showing  a 
transfer  rather  than  a  payment,  and  where  no  payment  was 
intended  or  made,  but  the  mortgage  debt  subsisted  in  the  new 
mortgage  given,  the  result  must  be  the  same. 

On  the  whole,  I  am  satisfied  that  where  the  purchaser  of 
the  equity  of  redemption  is  not  bound  to  pay  the  mortgage 
debt,  but  does,  in  fact,  pay  it  in  aid  of  his  own  title  and  estate, 
whereby  it  is  discharged,  the  claim  of  dower  is  subject  to  a 
just  contribution.  And  the  case  is  stronger  where,  as  here, 
the  technical  payment  consists  in  the  substitution  of  a  new 
mortgage  intended  to  operate  as  and  take  the  place  of  so  much 
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of  the  old  one.  The  debt  to  which  the  dower  was  subordin- 
ated is  changed  in  form,  but,  in  fact,  remains,  and  the  dis- 
charged secnrity  may  be  revived  when  equity  so  requires. 
{Gana  v.  Thtemey  93  K.  Y.  225.) 

The  judgment  of  the  General  Term  and  of  the  Special 
Term  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

All  concur. 

Judgment  reversed. 


Ann  Makta  Dben,  Respondent,  v.  William  Milne,  as 
Executor,  etc..  Appellant. 

Where  a  stipulation  between  the  parties  to  discontinue  an  action  in  the 
Marine  Court  of  the  citj  of  New  York  and  that  a  judgment  therein 
shall  be  discharged  and  vacated  of  record  had  been  lost,  held,  that  the 
Judgment-debtor  could  maintain  an  action  to  establish  and  compel  the 
specific  performance  of  the  contract;  that,  assuming  ^uch  debtor  had  a 
remedy  by  motion  in  the  Marine  Court,  as  to  which  qu€Bre,  this  was  no 
defense  to  the  action. 

It  is  not  a  fatal  obstacle  to  a  suit  for  a  specific  performance  that  the  contract 
does  not  relate  to  lands. 

In  such  an  action  it  appeared  that,  upon  the  trial  of  an  action  brought  by 
the  defendant  against  the  plaintiff  in  the  Supreme  Court,  the  court  held 
that  the  Marine  Court  judgment  was  a  bar,  and  that  to  remove  the 
obstacle  the  parties  entered  into  the  stipulation  to  discontinue.  EM, 
that  there  was  a  sufiBcient  consideration  for  the  agreement. 

Jt  aeems  an  agreement  to  discontinue  an  action  includes,  as  a  necessary  con- 
sequence the  vacation  of  a  judgment,  either  interlocutory  or  final, 
entered  therein. 

Mere  delay  for  a  period,  short  of  that  prescribed  by  the  statute  of  limita- 
tions, does  not  necessarily  bar  the  action  for  specific  performance  of  such 
an  agreement;  it  must  appear  that  changes  have  taken  place  and  circum- 
stances occurred,  rendering  it  inequitable  to  enforce  the  performance. 

PUen  V.  Ddaplaine  (49  N.  Y.  362)  distinguished. 

(Argued  March  20,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  m  the  first  judicial  department,  entered  upon  an  order 
made  January  30,  1888,  which  modified,   and  affirmed  as 
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modified,  a  judgment  in  favor  of  plaintiflF,  entered  npon  a. 
decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  establish  and  to  compel  the 
specific  performance  of  an  alleged  stipulation  for  the  discon-^ 
tinuance  of  an  action  in  the  Marine  Court  of  the  city  of  New 
York,  wherein  the  plaintiff  here  was  plaintiff  and  the  defend- 
ant's testator  was  defendant,  and  the  cancellation  of  a  judgment 
entered  therein  against  the  plaintiff  for  costs. 

The  material  facts  are  stated  in  the  opinion. 

EdAJoa/rd  C.  Perkins  for  appellant.  The  bare  fact  of  the 
loss  of  a  written  instrument  does  not  give  a  court  of  equity 
jurisdiction  to  enforce  it.  ( Walmsley  v.  ChUd,  1  Yes.  341, 
345  ;  Whitefield  v.  I^hv^saty  1  id.  392;  JEast  India  Company 
V.  Boddaniy  9  id.  466 ;  Mossqp  v.  Hidon,  16  id.  430,  434.) 
Whether  relief  is  sought  on  the  ground  that  the  stipulationa 
were  lost,  or  on  other  grounds,  the  suit  will  not  be  entertained, 
if  there  is  an  adequate  remedy  at  law.  (Pomeroy's  Eq.  Jur. 
§§  716,  717.)  Plaintiff  has  an  adequate  remedy  at  law  by 
motion  in  the  City  Court.  {Barry  v.  Muttcal  Ins.  Co., 
63  N.  T.  539 ;  Dietz  v.  Parish,  43  Super.  Ct.  87 ;  Dinsmore 
V.  Adams,  48  How.  Pr.  274;  OouLd  v.  Mortimer,  16  Abb. 
Pr.  449  ;  Brovm  v.  Frost,  10  Paige,  243 ;  NichoU  v.  NichoU, 
8  id.  350 ;  MoCotter  v.  Jay,  30  N.  T.  80 ;  Liilby  v.  Rosehrans, 
55  Barb.  219 ;  Am,  Ins.  Co.  v.  OaUey,  9  Paige,  259.)  The 
application  to  a  court  of  equity  for  the  rescission,  cancellation 
or  delivering  up  of  written  instruments  and  for  specific  per- 
formance, is  not,  strictly  speaking,  a  matter  of  absolute  right, 
upon  which  the  court  is  bound  to  make  a  final  decree. 
(Story's  Eq.  Jur.  §  693 ;  Seymov/r  v.  Ddanoy,  6  Johns.  Ch. 
223 ;  Columbia  College  v.  Thatch&r,  87  N.  Y.  311.)  By  her 
gross  laches,  the  plaintiff  has  forfeited  any  possible  claim  for 
relief.  {Smith  v.  Clay,  3  Bro.  Ch.  640 ;  Ddevwn  v.  Duncan, 
49  N.  Y.  435 ;  Story's  Eq.  Jur.  §  78 ;  Pomeroy's  Eq.  Jur. 
§  828;  Orymes  v.  SoAinders,  93  IT.  S.  55;  Godden  v. 
KimmsU,  99  U.  S.  201 ;  Stea/mes  v.  Page,  7  How.  819,  828 ; 
La/nsdale  v.  Smith,  106  U.   S.  392;  Holgate  v.  Eaim,,  116 
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id.  33,  40 ;  JSichards  v.  Marshall^  124  id.  183 ;  Hayman  v. 
NaL  Bk.,  96  id.  611,  617;  Peters  v.  Delwplaifie,  49  N.  Y. 
367.)  There  was  no  consideration  moving  from  the  plaintiff 
for  the  stipulation ;  if  made,  it  was  an  arrangement  required 
by  the  court  as  a  condition  of  continuing  and  carrying  to  a 
conclusion  the  litigation  before  the  court,  and  one  which 
imposed  no  burden  on  this  plaintiff ;  and  as  that  litigation  has 
been  discontinued  by  the  parties,  it  was  not  intended  and  is 
not  reasonable  thai  the  arrangement  should  be  enforced. 
(Pomeroy's  Eq,  Jur.  §  404.)  Neither  the  evidence  as  to  the 
making  of  the  written  stipulation  nor  that  as  to  the  purport 
of  the  oral  stipulation  is  sufficiently  clear  to  justify  the 
interference  of  a  court  of  equity.  [Hemieesy  v.  Woolwortkf 
128  TJ.  S.  438,  442;  CoUon  v.  Thompson,  2  Wheat.  126; 
SuddUston  v.  Briscoe,  11  Ves.  Jr.  591 ;  Harnett  v.  YeUding, 
2  S.  &  L.  652,  553 ;  Badger  v.  Badger,  2  WaD.  87,  95 ; 
A.  -D.  Co.  V.  James,  94  U.  S.  207.)  An  interlocutory  judg- 
ment does  not  constitute  res  adjudicata,  because  it  is  only  an 
intermediate  step  in  the  suit  {Met.  El.  R.  R.  Co.  v. 
Manhattan  Co.,  14  Abb.  N.  C.  215.)  The  oral  agreement 
claimed  to  have  been  made  between  counsel  is  not  enforceable. 
{Carney  v.  Cooper,  7  Paige,  588;  Li/oingston  v.  Gibney,  25 
How.  Pr.  1 ;  Banks  v.  Tract  Society,  4  Sandf  .  Ch.  438.)  To 
declare  that  a  judgment  in  another  court  valid  when  entered, 
and  not  impeachable  for  fraud  or  want  of  jurisdiction,  be 
vacated  and  canceled  of  record  is  beyond  the  power  of  the 
Supreme  Court.      (Story's  Eq.  Jur.  §§  875, 1571, 1572, 1574.) 

Esek  Cowen  for  respondent.  The  loss  of  a  paper,  the  exist- 
ence of  which  is  essential  to  the  rights  of  a  party,  has  always 
been  held  to  be  ground  for  equitable  relief.  (Story's  Eq.  Jur. 
§§  81-89 ;  Willard's  Eq.  Jur.  52.)  In  contracts  relating  to 
personal  property  a  specific  performance  will  be  decreed  if 
damages  alone  are  not  an  adequate  remedy.  (Pom.  on  Specific 
Performance  of  Cont.  §§  10-20,  22  ;  Kelly  v.  Dee,  2  T.  &  C. 
286 ;  PhUUps  v.  Wicks,  38  Super.  Ot.  74.)  The  Supreme 
SioKBLs— Vol.  LXVIIL    39 
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Conrt  had  ample  jurifidictioii  to  entertain  the  action  and  to 
grant  the  relief  demanded  in  the  complaint,  and  finally  given 
by  the  judgment  appealed  from.  {JeweU  v.  A.  C.  Bank, 
Clarke's  Ch.  242;  Harpers. Hallux  Daly, 498;  McMahonY. 
Rauhr,  3  id.  116.) 

Pbckham,  J.  Upon  the  trial  in  the  Supreme  Court  of  the 
action  of  Wilson  v.  Deen^  the  parties  entered  into  an  agree- 
jnent  in  writing  that  a  former  action  commenced  in  the  Marine 
Court  of  New  York  by  Mrs.  Deen  against  Wilson,  in  which 
the  defendant  had  obtained  judgment  for  costs,  should  be  dis- 
.continued  and  the  judgment  entered  therein  should  be  vacated 
;and  canceled.  This  is  one  of  the  findings  of  fact  made  in  this 
.case,  and,  although  the  evidence  is  to  some  extent,  perhaps, 
,conflicting,  yet  there  is  enough  upon  which  the  trial  court 
Xiould  base  its  findings  within  any  rule  as  to  the  clearness  and 
fullness  with  which  an  agreement  must  be  proved  where  a 
.decree  for  a  specific  performance  of  its  terms  is  asked  for. 

The  original  written  stipulation  signed  by  the  attorneys  for 
the  plaintifi  in  the  suit  in  the  Supreme  Court  has  been  lost, 
but  its  terms  were  quite  sufficiently  proved  by  the  production 
>of  a  duplicate  signed  by  the  attorneys  for  the  other  side  at  the 
.same  time.  It  was  executed  on  or  about  December  2,  1874. 
The  judgment  of  the  Marine  Court  has  never,  in  fact,  been 
vacated  of  record,  and  this  action  was  commenced  July  22, 1884, 
.and  the  relief  asked  for  was  that  the  Marine  Court  judgment 
might  be  vacated  and  set  aside  by  reason  of  the  agreement 
above  mentioned  (and  which  was  set  forth  in  the  complaint, 
And  its  loss  alleged),  and  that  the  defendant  should  be  required 
to  file  in  the  Marine  Court  the  consents  in  his  possession,  or 
omder  his  control,  to  the  vacating  of  such  judgment,  and  that 
^uch  action  should  be  adjudged  discontinued  by  the  consent  of 
the  parties.  The  defendant  answered,  setting  up  several 
defenses. 

The  action  is  simply  one  to  compel  the  specific  performance 
of  the  agreement  to  discontinue  the  Marine  Court  action  and  to 
vacate  the  judgment  entered  therein. 
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Although  the  agreement  does  not  relate  to  lands,  yet  that 
is  no  fatal  obstacle  to  a  suit  for  a  specific  performance. 
(Pomeroy  on  Con.,  Spec.  Per.  §  10  et  seq,  and  authorities 
cited  in  notes.) 

The  contract  having  been  lost,  the  plaintiff  herein  could 
not  go  to  the  clerk  of  the  Marine  Court  and  ask  to  have  the 
judgment  vacated  of  record  on  her  mere  statement  as  to  what 
such  agreement  was.  Possibly,  if  the  stipulation  were  in 
existence,  the  plaintiff  might  have  produced  it  to  the  Marine 
Court  and  asked  to  have  an  entry  vacating  the  judgment 
properly  made.  But  it  was  lost,  and  in  order  to  obtain  any 
relief  it  was  necessary  to  establish,  or,  in  other  words,  to  prove 
the  making  of  the  agreement,  and  then  have  it  specifically 
enforced.  There  was  no  adequate  remedy  at  law  in  the  sense 
in  which  that  term  is  used  under  such  circumstances.  In 
refusing  the  specific  performance  of  a  contract  duly  provedj 
but  of  which,  for  some  reason,  it  is  held  to  be  inequitable  to 
decree  specific  performance,  the  court  says,  upon  such  refusal, 
that  it  leaves  the  party  to  his  remedy  at  law,  meaning  thereby 
to  an  action  at  law  to  recover  his  damages  for  the  refusal  of  the 
defendant  to  carry  out  his  contract  The  plaintiff  here  has 
no  such  remedy  which  is  at  all  adequate.  It  is  by  no  means 
clear  that  the  plaintiff  had  any  remedy  by  motion  in  the 
Marine  Court,  for  she  would  have  to  establish  the  agreement 
and  then  ask  the  court  to  carry  it  out  on  motion.  Whether 
the  Marine  Court  has  any  such  equitable  power  is,  perhaps, 
questionable.  But  the  cases. where  the  court  has  refused  to 
take  jurisdiction  of  an  original  suit  to  set  aside  a  sale  made 
in  another  suit,  under  a  decree  for  such  sale,  have  no  bearing 
here.  They  were  cases  of  original  bills  filed  to  obtain  a 
resale  of  mortgaged  premises  under  a  decree  in  a  former  suit, 
where  the  sale  was  alleged  to  be  irregular  for  some  reason,  of 
the  application  was  on  the  ground  of  inadequacy  of  price, 
surprise,  and  the  like ;  and  it  has  been  always  held  that  such 
relief  must  be  asked  for  in  the  original  suit  and  on  motion  to 
open  the  sale  and  have  another  one  ordered.  Such  are  the 
cases  of  NichoU  v.   NichoU  (8   Paige,   349);    American 
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Insurance  Company  v.  Oakley  (9  id.  259) ;  Brown  v.  Frost 
(10  id.  243) ;  Lihlyy  v.  Rosekrans  (55  Barb.  202,  219) ;  McCotr- 
ter  V.  Jay  (30  N.  T.  80) ;  Goidd  v.  UoHvmer  (16  Abb.  Pr. 
448).  The  cases  proceed  upon  the  aflsumed  validity  of  the 
judgments^  but  ask  to  have  the  sale  therennder  set  aside 
and  a  new  sale  ordered,  for  the  reason  of  some  alleged  irregu- 
larity or  as  a  favor. 

Here  the  plaintiff  must  establish  an  agreement,  and  then  the 
court  is  asked  to  specifically  enforce  it.  The  fact  that  the 
agreement  when  established  or  proved  relates  to  the  vacating 
of  a  judgment  in  some  other  court  is  wholly  immaterial.  It 
is  the  defendant  who  has  agreed  to  have  it  vacated,  and  the 
court  is  asked  to  compel  him  to  perform  his  contract  If  the 
plaintiff  had  another  remedy  by  motion  to  another  court  to 
compel  the  defendant  to  thus  perform  his  contract,  it  would  be 
no  answer  to  this  action,  for  in  such  event  it  would  only  show 
that  the  plaintiff  could  apply  in  either  court  and  obtain  relief 
on  proving  liis  case.  In  both  courts  the  character  of  the  relief 
would  be  the  same,  the  contract  would  be  specifically  performed 
and  the  judgment  would  be  vacated.  It  is  in  no  sense  the  case 
of  another  and  adequate  remedy  at  law. 

The  defendant  also  claims  there  was  no  proof  suflSciently  clear 
and  convincing  in  its  character,  as  to  what  the  agreement 
between  the  parties  in  fact  was,  to  authorize  a  decree  for  its 
specific  performance.  A  portion  of  the  allied  agreement  was, 
however,  proved  beyond  any  room  for  cavil  or  dispute.  There 
was  a  conflict  as  to  whether  there  was,  when  the  agreement  was 
made,  a  written  stipulation  also  entered  into,  and  also  as  to  what 
were  the  terms  of  the  oral  agreement,  and  it  is  contended  by  the 
defendant  that  the  oral  agreement  to  discontinue  (which  is 
admitted  to  have  been  made),  related  only  to  a  discontinuance 
of  the  appeal  which  had  been  taken  by  tlie  plaintiff  (Mrs.  Deen) 
from  the  Marine  Court  judgment,  and  not  to  the  discontinuance 
of  the  action  itself.  But  the  conceded  condition  of  the  case 
then  on  trial  in  the  Supreme  Court  shows  overwhelmingly 
that  the  agreement  must  have  been  one  to  discontinue  the 
action,  for  such  discontinuance  was  the  only  answer  that  could 
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have  been  made  to  the  objection,  which  all  agree  was  taken 
.by  the  trial  judge,  to  going  on  with  the  case  while  the  action 
remained  in  the  Marine  Court.  There  is  no  doubt  in  our 
minds  from  reading  the  evidence  that  it  was  proved  clearly, 
and  beyond  any  fair  doubt,  that  there  was  an  agreement  to 
discontinue  the  action  in  the  Marine  Court,  and  that  thereupon 
the  trial  in  the  Supreme  Court  proceeded  to  judgment.  It  is 
thus  wholly  immaterial  whether  the  stipulation  to  discontinue 
and  to  vacate  the  judgment  was  ever  entered  into  in  writing  or 
not,  and  equally  immaterial  whether  or  not  the  writing  (if 
originally  made  at  the  trial),  contained  anything  but  a  stipulation 
to  discontinue  the  action.  Either  the  oral  agreement  or  the 
written  stipulation  to  discontinue  the  action  included  as  a 
consequence  the  vacation  of  the  Marine  Court  judgment, 
whether  so  expressed  or  not  {Loeb  v.  Willis^  100  N.  Y.  231.) 
This  is  the  effect  of  the  decision  in  the  above  case.  It  is  true 
there  was  an  interlocutory  judgment  entered  in  that  case ;  but 
we  do  not  see  any  difference,  so  far  as  this  question  is  con- 
cerned, between  an  interlocutory  and  a  final  judgment,  as 
both  are  included  in  the  meaning  of  such  a  stipulation. 

The  defendant  also  contends  that  there  have  been  gr^t  laches 
in  this  case,  and  that  hence,  although  the  action  was  brought 
before  the  statute  of  limitations  attached,  yet  he  claims  that 
the  courts  do  not  take  jurisdiction  of  actions  such  as  this  and 
enforce  their  specific  performance,  where,  by  reason  of  the 
delay,  it  would  be  against  equity  and  good  conscience  so  to 
do.  The  principle  contended  for  is  undeniable.  {Peters  v. 
DdapLame^  49  N.  Y.  362.)  But  mere  delay,  short  of  the 
statute,  does  not  necessarily  bar  the  action.  There  must  be 
facts  from  which  it  appears  that  changes  have  taken  place, 
and  circumstances  have  occurred  on  account  of  which  it  would 
be  inequitable  to  enforce  the  performance.  In  the  case  cited 
above  almost  every  conceivable  reason  was  present  which  went 
to  prove  that  it  would  have  been  gross  injustice  to  make  such  a 
decree  therein.  Nothing  of  the  kind  appears  here.  The  plaintiff 
never  discovered  the  loss  of  the  stipulation  until  in  May,  1883, 
and  the  action  was  commenced  in  July,  1884.    The  only  reason 
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that  can  be  suggested  of  any  harm  to  the  defendant's  side  of  the 
controversy  on  account  of  this  lapse  of  time,  lies  in  the  fact 
of  the  death  of  the  defendant's  testator,  who  was  in  court  as 
one  of  the  parties  when  the  agreement  was  made.  But  what 
hsB  already  been  said  is  an  answer  to  this  objection.  Upon  the 
conceded  facts  of  the  case  there  can  be  no  doubt  that  there 
was  an  agreement  to  discontinue  something,  and,  from  the  same 
facts,  we  think  there  can  be  no  doubt  that  the  agreement  was 
to  discontinue  the  Marine  Court  action,  which,  as  we  have 
seen,  included  the  vacation  of  the  judgment  in  that  court. 
No  real  harm  can,  therefore,  have  happened  defendant,  owing 
to  the  death  of  his  decedent  and  the  consequent  loss  of  his 
testimony,  for  the  agreement  to  discontinue  the  action  was 
proved  substantially  from  the  testimony  in  which  all  parties 
agreed,  and  from  which  the  agreement  to  vacate  the  judgment 
followed  as  a  necessary  inference. 

We  also  think  the  plaintiflf,  in  the  Supreme  Court  action, 
obtained  full  consideration  for  the  making  of  the  agreement 
to  discontinue  the  Marine  Court  action.  lie  had  brought  his 
action  in  the  Supreme  Court  and  found  an  insuperable  obstacle 
to  its  trial,  under  the  rulings  of  the  judge,  in  the  existence  of 
the  Marine  Court  judgment,  and,  in  order  to  get  rid  of  such 
obstacle,  and  to  enable  him  to  go  on  with  the  trial  of  his  action 
in  the  Supreme  Court,  the  parties  agreed  to  discontinue  the 
Marine  Court  action ;  and  thereupon  the  trial  proceeded  and 
the  plaintiff  therein  succeeded  and  obtained  a  judgment,  which 
was  finally  reversed  in  this  court.  (  WiUon  v.  Deen^  74  N.  Y. 
531.)  The  consideration  for  the  agreement  was,  therefore, 
ample. 

We  have  looked  through  the  case  relating  to  the  alleged 
errors  in  the  admission  of  evidence,  but  find  none  to  justify 
a  reversal  of  the  judgment. 

It  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  not  sitting. 

Judgment  affirmed. 
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The  Mayob,  Aldeemen  and  Commonalty  op  the  City  of  *^  ^^1 
New  York,  Eespondent,  v.  The  Twenty-third  Street  us  aei 
Railway  Company,  Appellant.  ^^   ^J^' 

The  act  of  1878  (Chap.  64T,  Laws  of  1878),  requiring  the  B.  S.  &  P.  F.       113         311 
R.  R.  Co.,  a  street  railroad  corporation  organized  under  the  General     J  11  V^2Joo| 
Railroad  Act  (Chap.  140,  Laws  of  1850),  to  pay  into  the  treasury  of  the     f  77  AD*383 
city  of  New  York  one  per  cent  of  the  gross  receipts  instead  of  a  license 
fee  as  before  prescribed  (Chap.  109,  Laws  of  1878),  is  constitutional;  it 
must  be  deemed  an  alteration  and  amendment  of  the  charter  of  the  com- 
pany, and  so  is  within  the  power  reserved  to  the  legislature  by  the  general 
act,  the  provisions  of  the  Revised  Statutes  to  which  corporations  organized 
under  said  act  are  by  its  terms  made  subject  and  the  state  Constitution. 
(Art.  8,  §  1.) 

"While  imder  the  power  so  reserved  the  legislature  cannot  deprive  a  cor- 
poration of  its  property  or  annul  its  contracts  with  third  persons.  It  may 
take  away  its  franchise  to  be  a  corporation,  or  prescribe  the  conditions 
and  t«rms  upon  which  it  may  live  and  exercise  such  franchise. 

The  said  company  leased  its  property  rights,  privileges  and  franchises  to 
the  defendant.  There  was  nothing  in  the  lease  imposing  upon  the  lessee 
the  obligation  to  pay  the  percentage.  In  an  action  to  compel  such  pay- 
ment, ?idd,  that,  while  no  such  obligation  was  imposed  by  the  acts  author- 
izing said  company  to  lease  its  road  (Chap.  199,  Laws  of  1873;  chap.  889, 
Laws  of  1875)  or  by  any  statute,  defendant  upon  taking  the  place  of  its 
lessor,  as  to  its  charter  rights  and  power,  took  its  place  also,  as  to  its 
charter  obligation  and  duties,  and  was  not  entitled  to  exercise  the  former 
without  discharging  the  latter:  and  that,  therefore,  the  action  was 
maintainable. 

Reported  below,  48  Hun,  552. 

(Argued  March  21,  1889;  decided  April  16,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  24,  1888, 
which  denied  a  motion  to  set  aside  an  interlocutory  judgment 
herein  and  for  a  new  trial,  made  pursuant  to  section  1001  of 
the  Code  of  Civil  Procedure. . 

This  action  was  brought  to  compel  defendant,  as  lessee  of 
the  Bleecker  Street  and  Fulton  Ferry  Railroad  Company,  to 
account  and  to  pay  over  to  the  city  one  per  cent  of  its  gross 
receipts  from  the  operation  of  the  leased  road.    The  interlocu^ 
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tory  judgment  adjudged  plaintiff  to  be  entitled  to  the  relief 
sought  and  directed  an  accounting. 

The  material  facts  are  stated  in  the  opinion. 

Leslie  TT.  RuaseU  for  appellant.  A  tenant  or  a  sub-tenant 
is  not  bound  to  pay  taxes  and  assessments  unless  he  assumes 
them.  ( Van  BensseUier  v.  Dennisony  8  Barb.  23 ;  CoUins 
V.  HaabroucTcy  66  N.  Y.  157.)  The  plaintiff  has  no  standing 
as  a  creditor  to  follow  the  assets  of  the  Bleecker  Street  Com- 
pany  into  the  hands  of  the  defendant.  {^People  v.  Fire 
Assn.  of  PhUa.^  92  N.  T.  311 ;  People  v.  Home  Ins,  Co,y 
Id.  32^.)  The  act  (chap.  647,  Laws  of  1873)  did  not  create 
a  corporation.  The  grant  was  to  twelve  men  and  their  assigns. 
There  was  no  right  of  succession  in  a  corporate  sense.  The 
rights  of  any  one  of  the  grantees  would  have  passed  on  his  death 
to  his  personal  representatives..  (  White  v.  Miller ^  71  N.  Y. 
118,  126;  In  re  Kerry  42  Barb.  119;  Ifew  Orleams  v. 
Delamore^  114  U.  S.  501 ;  Memphis  Co.  v.  Commissioners^ 
112  id.  609.) 

Thomas  AUison  for  respondent.  Tlie  language  of  the 
statutes  is  not  to  be  interpreted  literally,  but  the  intention  of 
the  legislature  thereby  expressed  is  to  be  sought  for,  and  in 
case  of  any  doubt  or  ambiguity  the  solution  thereof  is  to  be 
in  favor  of  plaintiff.  {People  ex  rel.  Wood  v.  Lacombey 
99  K  Y.  43, 49,  54 ;  People  ex  rel.  Twenty4hird  tstreet  R.  R. 
Co.  V.  Comrs.  of  TaaseSy  95  N.  Y.  558 ;  Burch  v.  Newhuryy 
10  id.  389;  O.  /SI  F.  v.  DdUoway,  21  id.  461;  PeopU^. 
N.  Y.  O.  R.  R.  Co.,  13  id.  78 ;  Danaldsan  v.  Wood^  22 
Wend.  397 ;  IF.  T.  Co.  v.  McEean,  6  HiD,  619 ;  3  Bing.  193 ; 
Coram,  v.  KimhaUy  24  Pick.  370 ;  Mayor^  etc.,  v.  B.^  etc.,  R. 
Co.,  97  N.  Y.  281.)  The  plain  intent  of  the  legislature  was 
that  in  return  for  the  use  of  the  streets  for  this  railroad  the 
city  should  receive  "one  per  cent  of^'  not  on  "the  gross 
receipts "  from  the  exercise  of  the  franchise.  {B.  &  S.  A, 
R.  R.  Co.,  97  N.  Y.  275;  17  Hun,  242;  28  id.  823.)  The 
legislature  had  power  to  impose  upon  the  Bleecker  Street  and 
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Fnlton  Ferry  Railroad  Company  the  liability  to  pay  to  the  city 
this  percentage  of  their  gross  receipts.  (Maj/or,  etc,,  v. 
D.  i>.,  K  B.  <&  £.  B.  a.  Co.,  112  K  Y.  137 ;  JUiller 
V.  People,  15  Wall.  478,  479 ;  Peoj>le  v.  BiUs,  46  Barb.  344 ; 
Tomlinaon  v.  Jessup,  15  WalL  454;  S.  <&  S.  P.  R.  Co.  v. 
Thach&r,  11  K  Y.  102;  B.  &  N.  Y.  C  B.  R.  Co.  v.  Dudley, 
14  id.  336 ;  In  re  Olwer  Lee  cfe  Coh  Bk.,  21  id.  9  ;  ^.  iT.  B. 
Co.  V.  Browne%  24  id.  345,  350.)  Though  the  reserved 
power  of  the  legislature  to  alter  and  modify  corporate  charters 
is  not  limited  to  acts  which  shall  not  be  injurious  to  the  cor> 
poration,  yet  the  corporation  cannot  complain  of  an  act  not 
shown  to  be  injurious  to  it.  {S.  cfe  S.  P.  B.  Co.  v.  Thach&r, 
11  N.  Y.  102.)  The  presumption  is  that  the  company  itself 
procured  the  passage  of  the  very  act  now  in  controversy. 
Especially  is  this  so  in  view  of  the  absence  of  any  proof  that 
it  was  injurious  to  the  company  when  passed,  and  the  strong 
probability  that  it  was  then  beneficial  to  it.  {Mayor,  etc., 
V.  B.,  eto.^  B.  B.  Co.,  97  K  Y.  275,  281 ;  Mayor,  etc.,  v. 
D.  i>.,  E.  B.  cfe  B.  B.  B.  Co.,  112  id.  137.) 

Eabl,  J.  By  chapter  514  of  the  Laws  of  1860,  Steven  R. 
Roe  and  others  were  authorized  and  empowered  to  "  lay,  con- 
struct, operate  and  use  a  railroad  with  a  double  or  single  track, 
as  hereinafter  provided,  and  to  convey  passengers  thereon  for 
compensation  through,  upon  and  along  "  the  streets  mentioned. 
Some  time  prior  to  the  12th  day  of  Decem^ber,  1864,  the 
Bleecker  Street  and  Fulton  Ferry  Railroad  Company  was 
organized  under  the  general  railroad  act  of  1850,  and  the 
several  acts  amendatory  thereof ;  and  the  route  of  its  railroad, 
as  set  forth  in  its  articles  of  association,  was  the  same  as  that 
over  which  Roe  and  others,  named  in  the  act  of  1860,  were 
authorized  to  construct  and  operate  a  railroad.  On  the  12th 
d^y  of  December,  1864,  all  the  rights,  privileges  and  fran- 
chises conferred  upon  Roe  and  others  by  the  act  of  1860, 
were  assigned  and  transferred  by  them  to,  and  the  same 
became  vested  in,  the  Bleecker  Street  and  Fulton  Ferry  Rail- 
SicKBi^s  —Vol.  LX VIIL    40 
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road  Company.  By  the  act  chapter  199  of  the  Laws  of  1873, 
the  raiboad  company  was  authorized  and  empowered  to 
extend  its  raiboad,  and  by  section  3  of  that  act  it  was,  among 
other  things,  enacted  as  follows : 

"  In  the  construction,  use  and  operation  by  the  said  com- 
pany of  the  tracks  and  extensions  authorized  by  this  act,  the 
company  shall  have  and  exercise  the  same  rights  and  privileges 
which  are  now  possessed  and  exercised  under  former  grants 
and  laws,  and  may  use  said  road  in  connection  with  the  roads 
of  other  railroad  companies  in  said  city,  upon  such  terms  as 
may  be  agreed  upon  between  said  companies  and  other  rail- 
road companies,  and  said  company  is  hereby  authorized  to 
lease  all  or  any  portion  of  their  said  road,  or  to  consolidate 
the  same  with  any  other  railroad  companies.  The  said  com- 
pany shall  pay  to  the  corporation  of  the  city  of  New  York  a 
license  fee  of  fifty  doUars  for  each  and  every  car  used  by  them 
on  said  extensions." 

A  little  more  than  a  month  later  the  legislature  passed  the 
act  chapter  647  of  the  laws  of  that  year,  which  is  as  follows : 

"  The  Bleecker  Street  and  Fulton  Ferry  Railroad  Com- 
pany, of  the  city  of  New  York,  shall  in  lieu  of  the  payment 
to  the  corporation  of  the  city  of  New  York  of  a  license  fee  of 
fifty  dollars  for  each  and  every  car  used  by  said  company, 
specified  in  section  3  of  chapter  one  hundred  and  ninety-nine 
of  the  Laws  of  1873,  annually,  on  the  first  day  of  October, 
pay  into  the  treasury  of  the  city  of  New  York,  one  per  cent 
of  the  gross  receipts  of  said  company,  the  amount  of 
which  gross  receipts  shall  be  determined  by  the  sworn  state- 
ment of  the  president  and  treasurer  of  said  company,  but 
subject  to  the  inspection  of  their  books  by  the  comptroller  of 
said  city,  provided,  however,  that  said  payment  of  one  per 
cent  shall  not  commence  to  be  computed  until  October  first, 
in  the  year  eighteen  hundred  and  seventy-five,  unless  the 
extension  of  said  railroad  granted  by  chapter  one  hundred 
and  ninety-nine  of  the  Laws  of  eighteen  hundred  and  sev- 
enty-three, shall  be  completed  and  in  operation  prior  to  said 
date ;   and  in  such  case,  then  said  computation  «of  one  per 
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cent  shall  commence    from    the  date   of    said   completion 
and  operation  of  said  extension  of  said  railroad." 

By  the  act  chapter  369  of  the  Laws  of  1875,  any  railroad 
company  was  authorized  to  take  a  lease  of  aU  or  part  of  the 
Bleecker  Street  and  Fulton  Ferry  Raiboad  Company,  pro- 
vided the  stockholders  of  that  company,  holding  a  majority 
of  stock,  assented  thereto.  On  the  10th  day  of  January, 
1876,  the  Bleecker  Street  and  Fulton  Ferry  Railroad  Com- 
pany, as  party  of  the  first  part,  duly  executed  and  delivered 
to  the  defendant,  the  Twenty-third  Street  Railroad  Company, 
as  party  of  the  second  part,  a  lease,  whereby  it  demised  and 
leased  to  the  defendant,  its  successors  and  assigns,  the  railroad 
of  the  party  of  the  first  part,  and  the  extensions  thereof,  "which 
the  party  of  the  first  part  is  authorized  to  construct,  together 
with  all  the  property,  real  and  personal,  pertaining  to 
and  connected  with  said  railroad  and  extensions,  except  its 
depot  and  stable  grounds  and  premises  held  under  lease  from 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  and  the  buildings  thereon,  now  in  use  by  the  party  of 
the  first  part ;  also  all  cars,  horses,  harness  and  rolling  stock ; 
also  the  rights,  licenses  and  privileges  of  the  party  of  the  first 
part,  possessed  and  enjoyed  under  and  by  virtue  of  chapter  614 
of  the  Laws  of  1860,  and  chapter  199  of  the  Laws  of  1873, 
and  chapter  389  of  the  Laws  of  1 875,  and  of  any  and  every  act 
passed  and  to  be  passed  amendatory  thereof ;  to  have,  use  and 
hold  the  right  and  interest  of  the  party  of  the  first  part  in  all 
and  singular  the  above  demised  premises,  property,  estate,  effects, 
privileges,  licenses  and  immunities  aforesaid  unto  the  party 
of  the  second  part,  its  successors  and  assigns,  from  the  day  of 
the  date  hereof,  for  and  during  the  term  of  ninety-nine  years, 
yielding  and  paying  therefor  unto  the  party  of  the  first  part, 
its  successors  or  assigns,"  in  addition  to  a  present  considera- 
tion of  $50,000,  to  be  applied  towards  liquidating  the  floating 
debt  of  the  party  of  the  first  part,  an  annual  rent  as  follows : 
An  annual  dividend  of  one  and  one-half  of  one  per  cent  upon 
the  capital  stock  of  the  party  of  the  first  part,  "it  being 
undere^iood  that  the  dividends  to  be  paid  as  aforesaid  shall 
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and  may  be  paid  directly  to  the  respective  stockholders,"  and 
"  semi-annually  the  interest  accruing  and  to  become  due  and 
payable  from  and  after  the  1st  day  of  July,  1876,  upon 
$700,000  of  first  mortgage  bonds,  made  by  the  party  of  the 
first  part  and  now  outstanding."  It  was  further  provided 
that  the  party  of  the  first  part  should,  during  the  continu- 
ance of  the  lease,  retain  and  keep  its  organization,  and  also  as 
follows :  "  And  the  party  of  the  first  part  also  covenants  and 
agrees  that,  upon  the  request  of  the  party  of  the  second  part, 
it  will  execute  to  any  railroad  company  a  lease  of  any  portion 
of  the  railroad,  or  extension,  or  property  herein  referred  to, 
on  such  conditions  as  the  party  of  the  second  part  may  pro- 
pose, or  that  it  will  join  the  said  party  of  the  second  part  in 
such  leases." 

Under  and  pursuant  to  the  lease,  the  defendant,  on  or 
about  September  29,  1876,  entered  upon  the  demised  prop- 
erty, but  it  has  operated  only  a  portion  of  the  road  demised, 
the  remainder  thereof  having  been  leased  to  and  operated  by 
other  companies.  A  demand  has  frequently  been  made  upon 
defendant  and  upon  the  Bleecker  Street  and  Fulton  Ferry 
Railroad  Company  for  the  statement  required  by  the  act, 
chapter  647  of  the  Laws  of  1873,  and  for  the  payment  of  the 
percentage  specified  in  that  act ;  but  such  statement  and  pay- 
ment have  been  refused  although  the  gross  receipts  from 
the  exercise  and  operation  by  the  defendant  of  the  franchises 
and  of  the  railroad  have  been  very  large.  The  courts  below 
have  held  that  the  act  chapter  647  of  the  Laws  of  1873  was 
a  constitutional  exercise  of  legislative  power,  and  that  the 
defendant  is  liable  to  pay  the  one  per  cent  of  the  gross 
receipts  as  therein  specified.  It  is  claimed  on  behalf  of  the 
defendant  that  the  act  chapter  647  of  the  Laws  of  1873  is 
unconstitutional,  and  imposed  no  obligation  upon  the  Bleecker 
Street  and  Fulton  Ferry  Railroad  Company  to  pay  the  percent- 
age therein  specified. 

Section  1  of  the  act,  chapter  140  of  the  Laws  of  1850  (the 
General  Railroad  Act),  provides  that  the  corporations  oi^anized 
under  that  act  shall  be  subject  to  the  provisions  contained  in 
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title  3  of  chapter  18  of  the  first  part  of  the  Revised  Statutes ;  and 
among  the  provisions  therein  contained  is  this :  ^^  The  charter 
of  every  corporation  that  shall  hereafter  be  granted  by  the 
legislature  shall  be  subject  to  alteration,  suspension  or  repeal 
in  the  discretion  of  the  legislature."  Section  48  of  that  act 
also  provides  that  "the  legislature  may  at  any  time  annul  or 
dissolve  any  incorporation  formed  under  this  act ; "  and  sec- 
tion 1  of  article  8  of  the  Constitution  provides  that  "  Corpo- 
rations may  be  formed  under  general  laws,  but  shall  not  be 
created  by  special  act,  except  for  municipal  purposes,  and  in 
cases  where,  in  the  judgment  of  the  legislature,  the  objects 
of  the  corporation  cannot  be  obtained  under  general  laws. 
All  general  laws  and  special  acts  passed  pursuant  to  this  sec- 
tion may  be  altered  from  time  to  time  or  repealed."  Under 
the  power  reserved  in  these  acts  and  the  Constitution,  the 
legislature  was  clothed  with  authority  to  require  the  pay- 
ment of  the  percentage  specified  in  the  act  chapter  647. 
That  act  was  an  exercise  of  legislative  authority,  and  must  be 
deemed  to  be  an  alteration  and  amendment  of  the  charter  of 
the  Bleecker  Street  and  Fulton  Ferry  Railroad  Company. 
It  is  difficult  to  put  precise  limits  upon  the  power  of  the  legis- 
lature thus  reserved  over  corporations  created  by  it  or  under 
its  authority.  Under  its  reserved  power  it  cannot  deprive  a 
corporation  of  its  property,  or  interfere  with,  or  annul  its  con- 
tracts with  third  persons.  {People  v.  O^Brien^  111  N.  Y.  1.) 
But  it  may  take  away  its  franchise  to  be  a  corporation,  and 
may  regulate  the  exercise  of  its  corporate  powers.  As  it  has 
the  power  utterly  to  deprive  the  corporation  of  its  franchise 
to  be  a  corporation,  it  may  prescribe  the  conditions  and  terms 
upon  which  it  may  live  and  exercise  such  francliise.  It  may 
enlarge  or  limit  its  powers,  and  it  may  increase  or  limit  its 
burdens.  It  is  sometimes  said  that  the  alteration  under  such 
reserved  power  must,  however,  be  reasonable,  and  it  must 
always  be  legislative  in  its  character,  and  consistent  with  the 
scope  and  objects  of  the  corporation  as  it  was  originally 
constituted.  Here,  in  the  first  instance,  by  the  act  chapter  199 
of  the  Laws  of  1873,  a  license  fee  of  $50  for  each  car  was 
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considered  a  sufHcient  compensation  tx>  the  city  for  the  vain- 
able  franchise  enjoyed  by  the  corporation.  But,  on  further 
consideration,  the  legislature  concluded  that  it  would  be  more 
convenient  and  beneficial  to  the  city,  and  a  fairer  measure  of 
the  compensation  which  it  should  receive,  that  a  percentage 
on  the  gross  receipts  should  be  paid.  And  this  change  the 
legislature  was  competent  to  make  within  every  authority 
that  can  be  found  in  the  books.  (Morawetz  on  Corporations, 
§  1093,  et  seq.  /  Tomhlinson  v.  Je89U{p^  15  "Wall.  454 ;  MUler 
V.  StaUy  15  id.  478;  Farrington  v.  Tennssaee.  95  TJ.  S. 
679 ;  Sinkmg  Fund  Cases^  99  id.  700 ;  RaHway  C(ynypany 
V.  Philaddjphidj  101  id.  628 ;  Close  v.  Olenwood  Cemetery^ 
107  id.  466 ;  ^prmg  VaUey,  eto.^  Co.  v.  SchotOer,  110  id.  347 ; 
Parker  v.  Metrqpolitcm  JS.  R.  Co.,,  105  Mass.  506  ;  Mayor 
of  Worcester  v.  Norwich^  eto.j  R.  R.  Co.^  109  id.  113 ;  People 
ex  rd.  V.  SiUs^  46  Barb.  340 ;  ScJienectady  &  Saratoga  Plank- 
Road  Co.  V.  Thatch^,  11  N.  Y.'  102 ;  Buff<do  <&  iT.  F.  City 
R.  R.  Co.  V.  Dudley^  14  id.  386 ;  In  the  Matter  of  Oliver 
Lee  <&  Co.^8  Bankj  21  id.  .9;  Albany  Northern  R.  R. 
Co.  Y.  Rroumell,  24  id.  345 ;  Railroad  Co.  v.  Maine^  96 
U.  S.  499.) 

We  are,  therefore,  of  opinion  that  the  act  referred  to,  requir- 
ing the  Bleecker  Street  and  Fulton  Ferry  Railroad  Company 
to  pay  one  per  cent  of  its  gross  receipts  to  the  city,  was  constitu- 
tional and  valid ;  and  if  that  railroad  company  had  continued  to 
operate  its  road,  an  action  to  recover  the  percentage  could  have 
been  maintained  by  the  city  against  it. 

But  the  further  objection  is  made  that  this  defendant,  as 
the  lessee  of  the  Bleecker  Street  and  Fulton  Ferry  Railroad 
Ctompany,  is  not  liable  to  pay  the  percentage  mentioned. 
There  is  nothing  in  the  terms  of  the  lease  which  imposes  this 
obligation  upon  it.  What  it  is  bound  to  do  under  the  lease 
is  expressly  stipulated  therein,  and  there  is  no  stipulation  or 
provision  imposing  upon  it  the  duty  or  obligation  to  pay  the 
percentage.  There  is  nothing  in  the  general  laws  of  the 
state  which  imposes  this  burden  upon  the  defendant  as  lessee. 
By  chapter  199  of  the  Laws  of  1873,  the  Bleecker  Street  and 
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Fulton  Ferry  Railroad  Company  was  authorized  to  lease  its 
road,  or  any  portion  of  it ;  also,  by  chapter  389  of  the  Laws 
of  1875,  any  railroad  company  was  authorized  to  take  a  lease 
of  all  or  any  portion  of  its  railroad.  But  neither  of  those  acts 
imposes  upon  the  lessee  any  express  obligation  whatever ;  and 
we  know  of  no  general  rule  of  law  by  which  the  defendant, 
as  lessee,  became  obligated  to  pay  this  percentage  exacted  by 
the  state  from  its  lessor. 

We  cannot,  therefore,  find  the  defendant's  obligation  to 
pay  this  percentage  in  any  particular  language  used  in  the 
lease  or  in  any  statute.  But  we  think  it  may,  nevertheless, 
be  found  in  the  essential  relations  e2dsting  between  the 
defendant  and  the  lessor  corporation. 

The  gross  receipts  mentioned  in  the  act  of  1873,  were  the 
gross  receipts  of  the  Bleecker  Street  and  Fulton  Ferry  Rail- 
road Company  received  for  fares  upon  its  road.  It  could 
have  no  other  receipts,  and  one  per  cent  of  those  receipts  it 
was  boimd  to  pay  to  the  city  of  New  York  —  not  a  sum 
equal  to  one  per  cent,  but  so  much  of  the  gross  receipts. 
Hence  it  would  receive  one  per  cent  of  all  the  fares  paid  to  it 
to  and  for  the  use  of  the  city  under  the  obligation  to  pay  it  to 
the  city.  This  was  a  charter  obligation.  The  entity  called 
a  corporation  consists  of  the  sum  total  of  aU  its  charter 
powers  and  rights,  and  all  its  charter  obligations  and  duties ; 
and  such  powers  and  rights  cannot  be  effectually  divorced 
from  such  obligations  and  duties.  The  latter  are  correlatives 
to  the  former,  and  constitute  the  consideration  for  the  corpo- 
rate franchises,  and  tlieir  performance  may  be  exacted  as  a 
condition  of  corporate  existence.  Hence  when  the  defendant 
took  the  property,  rights,  privileges  and  franchises  of  the 
Bleecker  Street  and  Fulton  Ferry  Railroad  Company,  it  took 
them  burdened  with  its  charter  obligations.  Taking  the 
place  of  that  company  as  to  its  charter  powers  and  rights,  it 
necessarily  took  its  place  as  to  its  charter  obligations  and 
duties.  It  could  not  have  and  exercise  the  former  without 
.discharging  the  latter,  A  gtuzsi  public  corporation  without 
any  charter  duties  is  inconceivable;    and  so  it  is  incon- 
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ceivable  that  anyone  could  acquire  by  acts  in  pais  the  charter 
rights  without  at  the  same  time  assuming  the  charter  duties. 
We,  therefore,  find  in  the  acts  authorizing  the  lease,  and  in 
the  terms  of  the  lease  and  the  essential  character  of  the  lessor 
corporation,  enough  to  impose  upon  the  defendant  the  obliga^ 
tion  to  pay  the  percentage  claimed.  When  the  defend^mt 
took  the  place  of  the  lessor  corporation,  it  became  obligated 
to  take  and  retain  one  per  cent  of  the  fares  received  by  it  to 
and  for  the  use  of  the  city,  and  to  make  payment  hereof 
to  the  city. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Henrietta  C.  Smith,  Appellant,  v.  John  T.  Cornell,  as 
Executor,  etc.,  Kespondent. 

Certain  lands,  of  which  G.  died  seized,  descended  to  plaintift  as  heir-at- 
law,  subject  to  an  estate  for  two  lives  in  a  trustee,  created  by  the  will  of  G. 
Taxes  had  been  assessed  upon  the  lands  prior  to  the  death  of  the 
testator.  These  were  paid  out  of  the  proceeds  of  sales  of  the  land  pur- 
suant to  judgments  in  a  foreclosure  suit  and  in  an  action  for  dower  comr 
menced  after  the  death  of  G.  Plaintiff  and  defendant,  the  executor 
and  trustee  under  the  will  of  G.,  were  parties  defendant  to  said  actions. 
In  an  action  to  compel  defendant  to  restore  to  the  trust  fund,  out  of  the 
I)ersonal  estate  the  amount  of  the  taxes,  it  appeared  that  the  personal 
estate  amounted  to  more  than  the  taxes,  but  that  there  were  claims  of 
unpreferred  creditors  of  the  decedent  largely  exceeding  the  personalty* 
HM,  that,  while  it  was  the  duty  of  the  executor  to  pay  the  taxes  before 
paying  the  unpreferred  debts  (8  R.  S.  87,  §  27),  while  the  proceeds 

'  of  the  sale  of  the  land,  as  between  the  heir-at-law  and  the  next  of  kin  or 
legatees  were  to  be  treated  as  realty,  and  while  the  executor,  as  such,  was 
not  vested  with  administrative  authority  to  sell  lands  for  the  payment  of 
debts,  yet  as,  if  the  executor  was  required  to  pay  over  to  himself,  as 
trustee,  out  of  the  personalty  the  amount  taken  from  the  real  estate  to 
pay  taxes,  the  fund  would  be  liable  to  be  reappropriated  on  the  implica- 
tion of  creditors  to  the  payment  of  general  debts,  and  as,  without  any 
action  on  the  part  of  the  executor,  the  taxes  have  been  x>aid,  the  relief 
asked  for  was  properly  denied. 

Smith  V.  ComeU  (111  N.  Y.  554)  diatfaigulshed. 

Reported  below,  20  J.  &  B.  4W. 

(Submitted  March  21. 1889;  decided  April  16. 1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  7,  1885,  which  aflSrmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  demurrer  to  the  answer. 

The  complaint  in  this  action  alleged,  in  substance,  that  the 
plaintiff  is  the  only  child  and  heir-at-law  of  Gershom  B.  Smith, 
deceased ;  that  said  Gershom  B.  Smith  died,  leaving  a  will 
which  was  duly  proved,  and  the  defendant  qualified  as  execu- 
tor ;  that  by  the  will  the  said  Smith  devised  certain  premises 
owned  by  him  in  fee,  and  known  as  Nos.  18  and  20  Howard 
street,  in  the  city  of  New  York,  to  the  defendant  Cornell,  as 
executor,  in  trust,  to  take  charge  of  and  collect  the  rents  and 
income  of  such  premises  during  the  lifetime  of  two  nephews, 
and  to  pay  the  same  over  to  three  nephews,  which  were 
named ;  and  upon  the  further  trusts,  after  the  death  of  the 
two  first  named  nephews,  to  convey  the  premises  to  certain 
parties  named  in  the  will,  if  they  should  then  be  living; 
that  at  the  time  of  the  death  of  the  testator,  No.  18 
Howard  street  was  subject  to  unpaid  taxes,  which,  with 
interest,  amounted  to  $2,615,  and  No.  20  Howard  street  was 
subject  to  unpaid  taxes  amounting,  with  interest,  to  about 
$1,570 ;  that  No.  20  Howard  street  was,  at  the  time  of  the 
death,  incumbered  by  two  mortgages  made  by  him ;  that  after  hi& 
death  an  action  was  begun  for  the  foreclosure  of  the  mortgages 
and  a  judgment  of  foreclosure  and  sale  rendered,  under  which 
the  premises  were  sold,  and  out  of  the  proceeds  of  the  sale,, 
the  amotmt  of  unpaid  taxes  upon  the  premises  were  paid  in 
accordance  with  the  directions  of  the  judgment;  that,  there 
was  a  surplus  of  $1,215  after  payment  of  the  taxes,  the 
amount  due  upon  the  mortgage,  and  all  other  charges,  which 
surplus  was  paid  to  the  defendant  as  trustee  under  the  third 
clause  of  the  will.  That  the  testator  left  a  widow,  Ann  E. 
Smith,  who  became  entitled  to  dower,  and  brought  her  action 
for  it ;  and  in  that  action  judgment  was  rendered,  that  the  prem- 
ises No.  18  Howard  street  be,  and  they  were  accordingly,  sold  ; 
and  from  the  proceeds  the  taxes  unpaid  upon  the^premises  were 
SicKKLs— Vol.  LX VIII.    41 
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paid,  with  interest,  in  accordance  with  the  directions  of  tlie 
judgment;  that  after  payment  of  all  charges  and  expenses 
there  was  a  sui-plus  of  $3,232,  which  was  paid  over  to  the 
defendant  as  trustee  under  the  will.  That  after  the  sales  of 
both  of  the  premises  the  plaintiff  began  an  action  in  which  a 
judgment  was  duly  rendered,  declaring  that  the  said  trust,  so 
far  as  it  authorized  the  defendant  to  collect  the  rent  of  the 
premises,  during  the  lives  of  the  two  nephews,  was  a  valid 
trust  in  lands,  and  vested  in  the  defendant  an  estate  in  such 
lands  for  the  joint  lives  of  the  two  nephews,  but  that  the 
trust  to  convey  the  fee  after  the  termination  of  said  two  lives 
was  not  a  lawful  trust  and  did  not  vest  in  the  trustee  any 
estiate ;  that  upon  the  death  of  the  testator  the  fee  descended 
to  the  plaintiff  as  sole  heir-at-law,  subject  to  the  life  estate 
described :  and  it  was  further  adjudged  that  such  surplus, 
aboviB  referred  to,  was  to  be  deemed  real  estate,  impressiBd 
with  the  valid  trust ;  and  that,  subject  to  the  execution  of  such 
trust,  the  principal  of  said  funds  was  vested  in  the  plaintiff, 
and  should  be  paid  over  to  her,  upon  the  termination  of  such 
life  estate,  as  the  owner  in  fee  of  the  land  represented  by 
£uch  funds;  that  the  testator  left  personal  estate  to  the  amount 
of  $9,000  and  upwards,  and  more  than  enough  to  pay  said 
taxes.  The  complaint  asked,  as  relief,  that  the  defendant,  as 
executor  of  the  will,  be  adjudged  to  pay  the  plaintiff  the 
amount  of  said  taxes  and  intei-est,  as  such  preferred  claim, 
out  of  the  personal  estate  of  the  deceased,  in  his  hands. 

The  answer  alleged,  first,  that  the  admitted  claims  of  the 
unpreferred  creditors  against  the  estate  represented  by  him 
are  largely  in  excess  of  the  assets  received  by  him  as  alleged 
in  the  complaint,  and  that  defendant  has  received  all  the 
known  assets  or  personal  property  belonging  to  the  testator  at 
the  time  of  his  death.  Second,  that  said  surplus  fundis  were 
paid  into  the  hands  of  the  defendant,  pursuant  to  order  of  the 
court,  entered  in  the  action  of  foreclosure  and  dower  alleged 
in  the  complaint,  on  the  application  of  this  defendant,  and 
with  plaintiff^  consent,  she  being  a  party  to  said  action,  as 
was  also  this  defendant. 
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The  plaintiff  demurred  to  this  as  insufficient  in  law  to  con- 
stitute a  defense. 

JSenjamin  M.  StUweU  for  appellant.  The  executor  not 
only  administered  the  personal  estate,  but,  if  that  was  insuffi- 
cient to  pay  the  debts,  he  administered  the  proceeds  of  the  real 
estate  after  it  had  been  converted  into  money  by  the  surrogate. 
{Smith  V.  Com^U,  51  Super.  Ct.  [J.  &  S.]  354.)  The  aUegar 
tion  in  the  complaint  that  ^'unpaid  taxes  are  a  debt  of  the  tes- 
tator which  the  executor  is  required  by  law  to  pay  out  of  the 
personal  estate  in  preference  to  any  debts  of  less  degree  "  is 
not  a  conclusion  of  law,  which  the  defendant  did  not  admit 
by  not  answering,  but  a  statute.  (2  K.  S.  87,  §  27 ;  Seabu?y  v. 
Boweriy  3  Bradf.  Sur.  207 ;  Griswold  v.  Cfriswoldy  4  id.  216.) 
The  real  estate  or  its  proceeds  can  only  be  reached  and  applied 
to  the  payment  of  debts  under  a  decree  of  the  surrogate  made 
upon  petition  under  the  Code.  (Code  Civ.  Pro.  §§  1843-1849, 
^750,  2765,  2763.) 

Horace  Secor^  Jr.^  for  respondent.  A  court  of  law  will 
endeavor  to  prevent  circuity  and  multiplicity  of  suits  where  the 
circumstances  of  the  litigant  parties  are  such  that,  on  changing 
their  relative  positions  of  plaintiff  and  defendant,  the  recovery 
by  each  would  be  equal  in  amount.     (Broom's  Leg.  Max.  343.) 

Andrews,  J.  There  is  no  doubt  that  it  is  the  duty  of  an 
executor,  in  the  ordinary  course  of  administration,  to  pay 
taxes  assessed  against  the  lands  of  his  testator  prior  to  his 
death,  before  paying  the  other  debts  of  the  decedent, 
except  debts  entij;led  to  a  preference  under  the  laws  of  the 
United  States.  (2  R.  S.  87,  §  27.)  The  taxes  in  question  in 
this  case  were  not  paid  by  the  executor,  but  were  paid  out  of 
the  proceeds  of  the  sale  of  the  lands  of  the  testator,  pursuant 
to  the  judgments  in  the  foreclosure  action  and  in  the  action 
for  dower,  in  suits  commenced  after  his  death.  The  direc- 
tion in  the  judgments,  that  the  taxes  should  be  paid  out  of  the 
proceeds  of  the  sales,  was  in  accordance  with  law.  (Code, 
§  1676.)    The  plaintiff  and  the  executor  were  made  parties 
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defendant  in  both  actions.  This  action  is,  in  substance,  an 
action  to  compel  the  executor  to  restore  to  the  trust  fund, 
out  of  the  personal  property  which  came  to  him  as  executor, 
an  amount  equal  to  the  taxes  paid  out  of  the  proceeds  of  the 
sale  of  the  lands  under  the  judgments  mentioned.  The 
personal  estate  of  the  testator  amounted  to  more  than  the 
taxes.  It  has  been  adjudged  in  a  prior  action  that  the  trust 
created  by  the  will  of  the  testator  in  his  lands  was  valid 
to  support  the  equitable  life  estate  in  the  income  dunng  the 
lives  of  Thomas  and  Benjamin  Oliphant,  but  that  the  ulterior 
limitation  was  void,  and  that  the  lands  descended  to  the 
plaintiff  as  heir-at-law  of  the  testator,  on  his  death,  subject 
to  the  estate  in  the  trustee  for  the  two  lives  mentioned. 
If  there  was  nothing  else  in  the  case,  it  would  seem  that  the 
plaintiff  would  be  entitled  to  have  the  sum  taken  from  the  land 
to  pay  taxes  restored  to  the  trust  fund.  The  proceeds  from 
the  sale  of  the  land  are  to  be  treated  as  land,  as  between  the 
heir-at-law  and  the  next  of  kin  or  legatees  of  the  testator. 
But  the  answer  alleges,  and  the  demurrer  concedes,  tjiat  the 
admitted  claims  of  unpref  erred  creditors  of  the  estate  largely 
exceed  the  personal  assets  of  the  testator.  If,  therefore,  the 
executor  is  required  to  pay  over  to  himself,  as  trustee,  out  of 
the  personal  assets,  the  amount  taken  from  the  real  estate 
to  pay  taxes,  the  replenished  fund  into  which  the  real  estate 
has  been  converted  would  be  liable  to  be  reappropriated,  on 
the  application  of  creditors,  to  the  payment  of  the  general 
debts  of  the  testator.  The  statute  prescribes  special  proceed- 
ings for  the  sale  of  the  real  estate  of  a  decedent  for  the  pay- 
ment of  debts,  and  an  executor,  as  such  only,  and  by  virtue 
of  his  general  powers,  is  not  vested  with  administrative 
authority  to  sell  lands  for  this  purpose.  {Smith  v.  Cornell^ 
111  N.  Y.  554.)  But  without  any  action  on  his  part 
the  taxes  have  been  paid  out  of  land  embraced  in  the 
trust.  The  question  is,  ought  the  amount  paid  to  be 
restored  for  the  benefit  of  the  beneficiaries  in  the  trust 
and  the  remainderman?  Upon  the  facts  admitted  we 
think  the  relief  was  properly  denied.     Thi'S  result  prevents 
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drcHity  of  action  and  subjects  the  trust  fund  to  no  charge 
except  that  to  which  in  some  form  it  would  sooner  or  later  be 
liable.  The  possibility  that,  by  failure  of  creditors  to  pursue 
their  legal  remedies,  the  fund  would  be  exonerated  is  too 
remote  to  be  considered,  and,  moreover,  it  is  a  consideration 
which  does  not  commend  itself  to  a  court  of  equity.  The 
conclusion  reached  does  not  conflict  with  Smith  v.  Cornell 
{supra\  which  was  plainly  well  decided.  That  case  inyolved 
the  simple  question  whether  a  purchase  by  the  heir-at-law  of 
lands  of  the  testator  on  a  sale  under  a  decree  in  an  action  for 
dower  brought  by  the  testator's  widow  where  the  sale  and  the 
conveyance  were  made  subject  to  unpaid  taxes  assessed  during 
the  testator's  lifetime  precluded  the  heir-at-law,  to  whom  the 
lands  descended  subject  to  a  trust  for  lives  from  calling  upon 
the  executor  to  pay  the  taxes  out  of  the  personal  estate  of  the 
testator,  no  special  circumstances  being  shown  to  take  the  case 
out  of  the  general  rule. 

We  think  the  judgment  in  the  present  case  is  right  and  it 
should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Jennie  M.  Thompson  et  al.,  as  Executors,  etc.,  Appellants,  v. 
The  St.  Nicholas  National  Bank,  Respondent. 

In  an  action  to  recover  possession  of  certain  railroad  bonds  which  the  com- 
plaint alleged  were  the  property  of  plaintiff  and  of  which  defendant  had 
become  wrongfully  and  illegally  possessed,  these  facts  appeared:  T., 
the  original  plaintiff,  transferred  to  C.  &  M.,  stock  brokers,  the  bonds  in 
question,  to  be  held  as  margins  on  his  stock  transactions.  C.  &  M. 
deposited  them  with  defendant,  a  national  bank,  as  security  for  any 
indebtedness,  present  or  future,  by  them  to«defendant,  with  authority  to 
sell  at  public  or  private  sale,  without  notice,  and  apply  the  proceeds  in 
payment  of  such  indebtedness,  and  on  the  faith  of  such  deposit  defend- 
ant promised  to  pay  the  checks  of  C.  <&  M.  to  a  speci^ed  amount ; 
simultaneously  therewith  it  certified  checks  to  that  amount  and  on  the  same 
day  paid  them  to  the  holders  thereof.  On  the  next  business  day  C.  &  M. 
failed,  owing  defendant  a  balance  of  account.    Thereafter  T.  served 
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written  notice  upon  defendant  to  the  effect  that  the  bonds  were  his  prop- 
erty, forbidding  its  parting  with  the  same  except  by  his  order,  and 
demanding  an  account  showing  what  lien  plaintiff  claimed  to  have 
thereon;  this  defendant  did  not  furnish.  No  offer  to  pay  such  balance 
or  request  to  redeem  the  bonds,  or  admission  of  any  rights  of  defendant 
therein  was  made  by  T.  Defendant  subsequently  sold  the  bonds,  realizing 
less  than  the  balance  unpaid.  Hdd,  that  a  verdict  was  properly  directed 
for  defendant;  that  plaintiffs,  to  maintain  the  action,  were  bound  to  show 
that  no  title  passed  to  defendant  by  the  transfer  to  it,  or  that  at  some 
time  prior  to  the  commencement  of  the  action  they  had  become  entitled 
to  the  possession;  that  the  bank  acquired  a  valid  title,  and  plaintiffs 
failed  to  show  a  right  of  possession,  as  they  could  only  establish  such  a 
right  by  proof  that  the  debt  for  which  the  bonds  were  pledged  had  been 
wholly  i)aid ,  or  that  tender  had  been  made  of  a  sufflcien  t  sum  to  discharge  it. 

Plaintiff  claimed  that  the  certification  of  the  checks  without  an  equivalent 
amount  of  money  on  deposit,  being  in  violation  of  the  National  Banking 
Act  (U.  S  R.  S.  §  0208),  no  valid  debt  was  created  thereby,  and  so 
defendant  did  not  become  a  Inmajide  holder  of  the  bonds.  Held,  unten- 
able; first,  that  the  act  fixes  and  limits  the  penalty  for  its  violation,  and 
instead  of  invalidating,  expressly  affirms  the  validity  of  the  certification; 
second,  that  the  provision  had  no  application  to  the  question,  as  the  con- 
tract of  the  bank  with  C.  &  M.  was  simply  to  protect  the  checks  of  the 
firm,  t.  e.,  to  loan  the  amount  specified  and  pay  it  out  on  its  check,  not 
to  certify  them;  that  this  contract  was^^lawful  and  its  legality  was  not 
affected  by  the  certification. 

Also,  held,  the  application  by  defendant  of  deposits  made  by  C.  &  M.  on 
the  day  the  agreement  was  made  to  the  payment  of  the  prior  indebted- 
ness of  the  firm,  instead  of  to  the  indebtedness  created  by  the  payment 
of  the  certified  checks,  was  proper. 

In  the  absence  of  express  application  of  payments  by  the  parties,  the  law 
applies  them  to  the  earliest  items  of  the  account 

Mem.  of  decision  below,  47  Hun,  621. 

(Argued  March  21,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  8,  1888,  which  denied  a  motion  for  a  new  trial 
and  directed  judgment  for  defendant  on  a  verdict. 

This  action  was  broiight  to  recover  possession  of  certain 
railroad  bonds. 

The  material  facts  are  stated  in  the  opinion. 

Lewis  Sanders  for  appellants.  If  a  person,  when  goods 
are  demanded  of  him,  rests  his  refusal  on  grounds  quite 
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distinct  from  any  claim  of  lien,  he  cannot  afterwards  put 
forth  a  claim  of  Uen  as  his  justification  for  his  refusal. 
(1  Addison  on  Torts,  540 ;  Dov^  v.  Morewood,  10  Barb.  187 ; 
Dirks  V.  Hichardsy  4  Man.  &  G.  554;  Weeks  v.  Goode^ 
6  C.  B.  [N.  S.]  369;  Altersol  v.  Jester,  13  Ark.  537.)  The 
money  being  paid  in  by  Capron  &  Merriam,  and  credited  by 
the  bank  to  the  general  account  of  Capron  &  Merriam,  under 
the  doctrine  of  appropriation  of  payments,  the  law  will,  in  the 
absence  of  applications  by  either  debtor  or  creditor,  apply  the 
money  in  discharge  of  and  relief  of  the  surety,  Mr.  Thomp- 
son, whose  bonds  were  held  as  collateral  for  these  certificar 
tions.  {Smith  v.  LLoyd,  11  Leigh  [Va.]  517;  Terhune  v. 
CoUon,  12  N.  J.  Eq.  238 ;  2  Daniels  Neg.  Inst  [2d  ed.]  256 ; 
U.  /S  V.  Bradbury,  2  Ware,  149 ;  EUl  v.  Braxton,  1  Wash- 
ington [Ya.]  133 ;  Bussey  v.  Gant,  Admr.,  10  Humph.  241 ; 
Moore  v.  Ryder,  65  N.  Y.  441.)  Plaintiff  can  be  holden 
only  to  extent  of  actual  advances  made  on  the  faith  of  bonds 
in  suit.  {Govld  v.  F.  L.  cfe  T.  Co,,  23  Hun,  322;  Hazard 
V.  FisTce,  83  N.  Y.  298.)  The  burden  of  proving  a  purchase 
in  good  faith  and  for  value  devolved  upon  the  defendant 
after  it  was  estabUshed  that  the  notes  had  been  surreptitiously 
put  in  circulation  and  diverted  from  the  purpose  for  which 
they  had  been  delivered  to  Winslow.  (Z>.  S,  Machine  Co.  v. 
Best,  105  N.  Y.  64 ;  WeaA)er  v.  Barden,  49  id.  290 ;  Steoms 
V.  Brennan,  79  id.  258 ;  Rowland  v.  Woodruff,  60  id.  79 ; 
Dusenbery  v.  Huthert,  59  id.  546.)  Defendant  did  not 
acquire  the  bonds  in  the  ordinary  course  of  business.  (U.  S. 
R.  8.  §  5208 ;  22  U.  S.  Stat,  at  Large,  Laws  1882,  chap.  290, 
166,  §  13 ;  Felt  v.  Heye,  23  How.  Pr.  361,  362 ;  1  Daniel  on 
Neg.  Inst.  [2d  ed.]  625,  626,  §§  781,  781a,  787;  11  id. 
§§1500-1502;  7i?dJ<97«fe  v. /S^K,  37  Conn.  205 ;  Bank  of  Rome 
V.  ViOage  of  Rome,  19  N.  Y.  24 ;  Ev&rton  v.  Na;t.  Bk,  of  New- 
pyrt,  66  id.  22 ;  Tallmadgey.  Pell,  7  id.  346 ;  Dewitt  v.  Bris^ 
la/ne,  16  id.  514 ;  Leamtt  v.  Palmer,  3  id.  19.)  The  prohibition 
against  national  banks  loaning  on  the  security  of  their  stock  has 
been  sought  to  be  evaded  in  many  forms,  but  always  without 
success.     (U.  S.  R.  S.  §  5201 ;  Bank  v.  Lamier,  11  Wall.  374; 
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Conhlin  v.  Nat.  Bh.^  45  N.  Y.  655.)  A  contract  made  in 
violation  of  a  statute  is  void,  and  it  is  immaterial  that  it  is  not 
so  declared  in  the  statute  itself.  {Crocker  v.  Whitney ,  71 
N.  Y.  lYO ;  Pennington  v.  Tovmsmd^  7  Wend.  280,  281 ; 
HaUett  V.  Noman^  14  Johns.  273, 290 ;  Thdlimer  v.  Brinker- 
hoff,  20  id.  397;  Bank  v.  Owens,  2  Peters,  538;  Griffith  v. 
WeOs,  3  Denio,  226;  Story  on  Con.  §§  613,  614;  Barton  v. 
P.  J.  <&  U.  F.  P.  H.  Co.y  17  Barb.  404 ;  Ferndon  v.  Cunr 
ninffha/rriy  20  How.  154 ;  Best  v.  Bender,  29  id.  489 ;  Swords  v. 
Owen,  43  id.  185.)  The  manufacture  of  the  locks  or  contract 
to  sell  them  to  the  Seal  Lock  Company,  were  not  acts  immoral 
in  themselves  or  forbidden  by  any  statute,  neither  mala  m 
sese  nor  mala  prohihita,  so  as  to  make  the  contract  illegal 
and  incapable  of  being  the  foundation  of  an  action.  {Earl 
of  Shrewsbury  v.  N.  S.  E.  Co.,  L.  R.,  1  Eq.  593 ;  Taylor 
V.  C.  db  M.  R.  Co.,  L.  R.,  2  Exch.  356 ;  Bissell  v.  M.  C.  Ji. 
Co.,  22  N.  Y.  258  ;  Whitney  Arms  Co.  v.  Barlow,  63  id.  68, 
69 ;  BisseU  v.  M.  S.  cfe  JST.  I.  R.  R.  Co.,  22  id.  269, 270, 273 ; 
Tracy  v.  Talmadge,  14  id.  191 ;  Penn  Co.  v.  S.  L.  <&  A. 
R.  R.  Co.,  118  U.  S.  317;  Thomas  v.  R.  R.  Co.,  101  id.  86.) 
A  demand  having  been  made  before  the  sale,  after  the  sale  no 
demand  was  necessary.  {People  v.  Bank^  75  N.  Y.  564; 
Trow  V.  Shannon,  78  id.  453.)  The  burden  of  proof  is  on  the 
holder  of  negotiable  paper  negotiated  in  f hand  of  rights  of 
the  owner  to  show  that  he  acquired  it  in  good  faith  and  for 
value.  (  Wilson  v.  Rocke,  68  N.  Y.  642 ;  First  Nat.  Bk.  v. 
Green,  45  id.  301 ;  Nickerson  v.  Ruger,  76  id.  282.)  Defend- 
ant was  not  subrogated  to  the  rights  of  Capron  &  Merriam. 
{Felt  V.  Heye,  23  How.  361 ;  Black  v.  Bogart,  65  N.  Y.  601 ; 
Chapman  v.  Brooks,  31  id.  75.) 

WaUajn  Allen  Butler  for  respondent.  A  holder  for  value 
of  bonds  like  those  in  suit  is  unaffected  by  want  of  title  in  the 
party  from  whom  he  takes  them,  unless  he  acts  in  bad  faith ; 
and  the  burden  of  proof  on  the  question  of  bad  faith  is  on 
the  party  who  assails  the  possession.  {Murray  v.  La/rdner, 
2  Wall.  110,  121 ;  Weleh  v.  Sage,  47  N.  Y.  143 ;  IJumpson  v. 
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St.  Nicholas  Bh.,  9  N.  T.  S.  K.  363.)  A  national  bank  may 
take  personal  security  for  future  advances.  {Nat.  Bk.  v.  Whit- 
ney^ 103  XJ.  S.  99.)  As  section  5208  of  the  United  States 
Revised  Statutes  does  not  declare  void  a  contract  to  secure  a 
debt  arising  from  the  certifications  prohibited  by  its  terms, 
the  illegality  of  this  contract  cannot  be  maintained.  {Royal 
British  Bk.  v.  Turquand^  6  Ellis  &  B.  325 ;  Comra  of  Knox 
Co.  V.  AspmwaU^  21  How.  [XJ.  S.]  539 ;  Stoney  v.  Am.  Life 
Ins.  Co.y  11  Paige,  635 ;  Bk.  of  Ashland  v.  Jones^  61  Ohio 
St.  145;  Bridgewater  <&  U.  P.  R.  Co.  v.  Bobbins^  22 
Barb.  662,  667 ;  Vero7ia  Cheese  Co.  v.  Murtaugh,  50  N.  T. 
^14 ;  Bonnell  v.  Griswold^  80  id.  128 ;  Benton  v.  Wickwi/rey 
54  id.  226,  228.)  The  statute  being  highly  penal,  cannot 
be  enlarged  by  construction  or  implication,  or  its  penalty 
imposed  except  as  the  plain  language  of  the  section  requires 
it.  {WUtaker  Y.  Masterton,  106  N.  Y.  27Y,  280.)  Where 
the  provisions  of  the  national  banking  statutes  prohibit 
certain  acts  by  banks,  or  their  officers,  without  imposing  any 
penalty  or  forfeiture  applicable  to  particular  transactions 
which  have  been  executed,  their  validity  can  be  questioned 
only  by  the  government,  and  cannot  be  availed  of  by  private 
parties.  {Nat.  Bk.  of  Xenia  v.  Stewa/rt^  107  U.  S.  676; 
Gold  Mining  Co.  v.  Nat.  Bk.,  96  id.  640 ;  Nat.  Bk.  v.  Whiir 
ney,  103  id.  99 ;  Reynolds  v.  Crawfordsville  Nat.  Bk.,  112 
id.  405;  ForlA^  v.  N.  0.  Bk.,  Id.  439,  451.)  Where  acts, 
otherwise  lawful,  are  prohibited  by  statute  to  corporations, 
private  parties  cannot  avail  of  the  prohibition  to  invalidate 
transactions  which  contravene  the  statute.  The  prohibition 
and  prescribed  penalty  may  render  the  corporation  amenable 
to  the  state,  but  a  private  party  cannot  take  advantage  of 
them.  {Atlo/ntio  State  Bk.  v.  Swvery,  82  N.  Y.  291 ;  Jones 
Y.  G.  <b  I.  Co.,  101  U.  S.  622,  629 ;  Nat.  Bk.  v.  Whitm^, 
103  id.  99.)  In  replevin  or  trover  the  plaintiff  must  show 
possession  in  himself  or  an  existing  right  to  take  immediate, 
actual  possession  of  the  property.  {Clements  v.  Yturria,  81 
N.  Y.  285,  290;  Svll  v.  Ca/mley,  11  id.  501;  Bradley  v. 
SioKELs— Vol.  LXYIII.    42 
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Copley,  1  C.  B.  685 ;  Talty  v.  F.  S.  <&  T.  Co.,  93  U.  S.  321, 
325;  Baheman  v.  Pooler ,  15  Wend.  637.)  The  cases  ia 
which  the  plaintiff  has  been  permitted  to  recover  in  part, 
or  to  redeem  securities  wrongfully  pledged,  were  not,  as  here, 
replevin  based  on  an  alleged  original  wrongful  detention. 
{Hazard  v.  Fiske,  83  N.  Y.  287,  299 ;  McNeil  v.  Tervth  Nat. 
Bh,  46  id.  325 ;  Gould  y.  F,  L,  <&  T.  Co.,  23  Hun,  322.) 

EuGEB,  Ch.  J.  The  uncontroverted  proof  on  the  trial 
established  the  following  facts,  viz. :  That  on  the  18th  day  of 
April,  1874,  Capron  &  Merriam,  stock  brokers  in  New  York, 
deposited  with  the  defendant,  a  national  bank,  ninety-three 
coupon  railroad  bonds,  payable  to  bearer,  of  the  par  value  of 
$1,000  each,  as  security  for  any  indebtedness  which  they  then 
were,  or  might  become  liable  for  to  such  bank,  with  authority 
to  sell  such  securities  upon  default,  either  at  public  or  private 
sale,  without  advertisement  or  notice,  and  apply  the  proceeds  in 
payment  of  such  indebtedness.  Upon  tlie  same  day,  and  upon 
the  faith  of  such  deposit,  the  defendant  promised  to  pay  Capron 
&  Merriam's  checks  in  favor  of  third  parties,  to  the  amount 
of  upwards  of  $236,000,  and  simultaneously  certified  checks  to 
that  amount,  which  were  presented  by  and  paid  to  the  holders 
thereof  by  it  during  the  same  day.  On  Monday,  the  20th  of 
April,  1874,  Capron  &  Merriam  failed,  owing  the  defendant 
a  balance  of  account  of  about  $72,000,  arising  out  of  the  trans^ 
actions  of  the  18th  of  April,  1874.  This  sum  was  made 
up  by  charging  Capron  &  Merriam  with  the  amount  of  the 
checks  certified  and  paid  on  the  eighteenth  of  April ;  certain 
other  checks  paid  through  the  Clearing  House  on  the  morning 
of  that  day,  and  a  balance  of  account  remaining  unpaid  upon 
the  transactions  of  the  preceding  day,  and  deducting  there- 
from the  amount  of  their  deposits,  being  about  $211,000, 
made  on  April  eighteenth.  On  the  5th  of  May,  1874, 
the  plamtiff's  testator  served  a  written  notice  upon  the 
defendant  to  the  effect  that  the  bonds  in  question  were  his- 
property,  and  forbidding  them  from  parting  with  the  same, 
except  by  his  order,  and  demanding  an  account  showing  what 
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lien  the  defendant  claimed  to  have  on  the  bonds.  Upon  the 
trial  the  plaintiffa  proved  that  their  testator,  previous  to  April 
18,  1874,  owned  such  bonds,  and  on  that  day  and  the  day 
previous,  transferred  them  to  Capron  &  Merriam  to  be  held 
as  margins  on  his  individual  stock  transactions. 

No  payment  upon  the  indebtedness  of  Capron  &  Merriam 
to  the  defendant  was  ever  made,  except  some  small  sums- 
received  by  way  of  interest,  and  the  receipts  from  sales  of  the 
bonds  in  question,  and  others  held  as  security  for  it.  Such 
receipts  never  amounted  to  the  sum  of  the  indebtedness. 
No  oflEer  to  pay  such  indebtedness  was  ever  made  by  the 
plaintiffs'  testator,  or  request  to  redeem  the  bonds  in  suit,  or 
admission  of  any  right  in  the  bonds  by  the  defendant.  The 
defendant  never,  in  terms,  refused  to  render  an  account  of  its 
transactions  with  Capron  &  Merriam  to  the  plaintiffs'  testator,, 
but  it  did  omit  to  send  a  written  statement  thereof  in  response 
to  Ids  notice  requiring  the  same.  The  defendant  subsequently 
sold  all  of  the  securities  held  by  it,  either  at  pubUc  or  private 
sale,  using  its  best  efforts  to  obtain  as  large  a  price  as  possible 
for  them,  and  reaUzed  less  than  the  amount  of  the  debt  due 
to  it  from  Capron  &  Merriam.  The  plaintiffs'  testator,  in 
October,  1879,  claiming  to  be  the  owner  of  the  bonds^ 
demanded  of  the  defendant  their  unconditional  delivery  to 
him,  and  in  April,  1880,  brought  this  action  to  recover  their 
possession.  Each  party,  on  the  close  of  the  evidence,  requested 
the  direction  by  the  court  of  a  verdict,  and  the  court  granted 
the  request  of  the  defendant  and  ordered  a  verdict  for  it.  To 
this  direction  the  plaintiffs  excepted. 

The  plaintiffs  also  asked  to  go  to  the  jury,  in  case  the  court 
should  refuse  to  direct  a  verdict  for  them,  upon  certain  gi*ounds 
stated,  upon  the  fact  whether  the  defendant  was  not  liable  for 
the  full  value  of  forty-eight  certain  bonds  "  which  they  sold 
without  notice  to  plaintiffs'  intestate,  and  he  is  entitled  to  have 
applied  on  the  bank's  account  the  highest  market-price  which 
they  would  realize  in  extinguishment  of  the  bank's  claim, 
leaving  the  rest  of  the  securities  free  and  dear."  This 
was  refused  and  the  plaintiffs  excepted.     The  court  ordered 
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the  exceptions  to  be  heard  in  the  first  instance  at  the  Greneral 
Term. 

There  were  some  exceptions  to  the  admission  or  rejection 
of  evidence  by  the  court,  taken  by  the  plaintifis  during  the 
trial ;  but  none  are  referred  to  in  the  appellants'  brief  on 
the  argument  before  us,  and  they  were  all  unimportant. 
Neither  has  the  exception  to  the  refusal  of  the  court  to  permit 
the  plaintiffs  to  go  to  the  jury,  on  the  alleged  question  of  fact, 
been  argued  or  presented  on  the  appeal.  The  refusal  of  the 
court  was  so  obviously  proper  that  it  is  unnecessary  to  spend 
time  in  discussing  it. 

It  thus  appears  that  the  only  exception  in  the  case  is  to  the 
direction  of  the  court  requiring  the  jury  to  find  for  the 
defendant.  This  exception  presents  the  question  whether, 
upon  all  of  the  facts  of  the  case,  the  plaintiffs  had  established 
a  right  to  demand  the  surrender  of  such  bonds,  or  any  part 
thereof,  by  the  defendant  to  their  testator.  "We  think  there  was 
no  error  in  the  disposition  made  of  the  case  by  the  trial  court. 
The  complaint  alleges  the  ownership  of  the  bonds  by  the 
plaintiffs;  that  on  or  about  the  18th  day  of  April,  1874,. the 
<iefendant  became  wrongfully  and  illegally  possessed  of 
the  same ;  that  upon  demand  it  had  refused  to  deliver  them 
up  to  plaintiffs,  and  a  demand  of  judgment  for  the  return  of 
the  bonds,  and  in  case  that  could  not  be  had  a  judgment  for 
their  value.  The  answer  denied  all  of  the  allegations  of  the 
<;omplaint  except  its  own  incorporation  and  a  demand  of 
the  bonds  by  the  plaintiffs,  and  for  a  second  defense  alleged 
the  transfer  of  said  bonds  to  it  by  Capron  &  Merriam  as 
security  for  certain  loans  and  demands  made  to  and  for  said 
Capron  &  Merriam  ;  the  non-payment  of  the  debt  for  which 
they  were  pledged,  and  a  sale  of  such  securities  pursuant  to 
the  agreement  under  which  they  were  pledged.  The  issue 
in  the  case  was  thus  a  plain  one.  The  plaintiffs  claimed  to 
be  the  absolute  owners  of  the  bonds  imaffected  by  any  right 
which  the  defendant  might  assert  in  respect  to  them ;  and  to 
maintain  the  action  they  were  bound  to  show  that  no  title  passed 
to  the  defendant  by  their  transfer,  or  that  at  some  time  prior 
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to  the  commencement  of  the  action  they  had  become  entitled  to 
the  possession  of  snch  bonds,  or  some  part  thereof.  {Dtmca^i 
V.  Brenncm^  83  N.  Y.  487 ;  Clementa  v.  Yturria,  81  id.  285 ; 
Redman  v.  Hendricks^  1  Sandf .  32 ;  Ingraha/m  v.  Hamrrwnd^ 
1  Hill,  353 ;  PcOtiaon  v.  Adorns^  7  id.  126.)  Assuming  the  I 
validity  of  the  transaction  by  which  the  defendant  became  / 
possessed  of  the  bonds,  this  could  be  eflEected  only  by  proof/ 
that  the  debt  for  which  they  were  pledged  had  been  wholly! 
paid,  or  the  tender  of  a  sufficient  sum  to  discharge  such  debt. 
{Z^unsY.  Motty  36  N.  Y.  395 ;  Bakeman  v.  Fooler,  15  Wend. 
637;  TdUyY.  Freedman'%  Sam.  Bh.,  93  U.  S.  321.)  This, 
confessedly,  the  plaintifis  did  not  shoW.  Various  alleged 
equitable  claims  have  been  presented  by  the  appellants  as. 
affecting  the  determination  of  this  appeal;  but,  admitting 
their  existence,  the  form  of  the  action  does  not  permit  their 
consideration  here.  The  action  was  replevin  in  cepit  and 
predicated  upon  the  alleged  wrongful  taking  by  the  defendant 
of  the  bonds  in  question  from  Capron  &  Merriam.  The 
application  of  the  deposits  of  the  eighteenth  day  of  April  to 
the  extinguishment  of  the  unpaid  balance  of  account  existing 
against  Capron  &  Merriam  on  the  morning  of  that  day, 
instead  of  the  indebtedness  created  by  the  payment  of  the 
certified  checks,  was  properly  made  and  could  not  be  ques- 
tioned by  the  plaintifis.  The  demand  upon  which  they  were 
applied  was  a  running  account  comprised  of  a  number  of 
items  accruing  at  different  times,  all  equally  secured  by  the 
collaterals  held  by  the  defendant,  but  which  were  always 
insufficient  to  satisfy  the  whole  debt.  Under  such  circum- 
stances, in  the  absence  of  any  express  application  of  payments 
by  the  parties,  the  law  applies  them  to  the  earliest  items  of  the 
account  {TtubcoU  v.  King,  6  N.  Y.  147 ;  Harding  v.  Tifft, 
75  id.  461 ;  WM  v.  Dickinson,  11  Wend.  62  ;  United  States 
V.  Ki/rhpai/rick,  9  Wheaton,  720  ;  Munger  on  Payments,  102.) 
The  main  contention  of  the  appellants  is,  that  the  transac- 
tion by  which  the  defendant  certified  checks  for  Capron  & 
Merriam,  without  having  an  equivalent  amount  of  money  on 
deposit  to  meet  them,  was  a  violation  of  section  5208  of  the 
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United  States  Eevised  Statutes,  and  that  no  valid  debt  against 
<3apron  &  Merriam  was  created  thereby ;  or,  in  other  words, 
that  the  defendant  did  not  become  a  honajide  holder  of  such 
bonds  by  reason  of  payments  made  in  pursuance  of  such  alleged 
illegal  and  prohibited  arrangement.  The  statute  is  as  follows : 
"  It  shall  be  unlawful  for  any  oflScer,  clerk  or  agent  of  any 
national  banking  association  to  certify  any  check  drawn  upon 
the*  association  unless  the  person  or  company  drawing  the 
-check  has  on  deposit  with  the  association  at  the  time  such  check 
is  certified  an  amount  of  money  equal  to  the  amount  specified 
in  such  check.  Any  check  so  certified  by  duly  authorized 
officers  shall  be  a  go6d  and  valid  obligation  against  the  associa- 
tion, but  the  act  of  any  officer,  clerk  or  agent  of  any  association 
in  violation  of  this  section  shall  subject  such  bank  to  the  lia- 
bilities and  proceedings  on  the  part  of  the  comptroller  as  pro- 
vided for  in  section  fifty-two  hundred  and  thirty-four." 

It  will  be  seen  that  the  statute  affirms  the  legality  of  the 
-contract  of  certification,  and  expressly  prescribes  the  conse- 
quences which  shall  follow  its  violation.  It,  therefore,  appears 
that,  so  far  from  making  the  contract  of  certification  void  and 
illegal,  its  validity  is  expressly  affirmed,  and  the  consequences 
which  follow  a  violation  are  specially  defined,  and  impliedly 
limit  the  penalty  incurred  to  a  forfeiture  of  the  bank's  charter 
and  the  winding  up  of  its  affairs.  There  is  a  clear  implication 
from  this  provision  that  no  other  consequences  are  intended 
to  follow  a  violation  of  the  statute.  It  would,  indeed,  defeat 
tlie  very  policy  of  an  act  intended  to  promote  the  security  and 
strength  of  the  national  banking  system,  if  its  provisions  should 
be  so  construed  as  to  inflict  a  loss  upon  them,  and  a  consequent 
impairment  of  their  financial  responsibility. 

The  decisions  of  the  Supreme  Court  of  the  United  States 
are  uniform  in  giving  this  construction  to  the  provisions  of  the 
national  banking  act.  {N'aL  Bk.  of  Xenia  v.  Stewart^  107 
U.  S.  676 ;  Nat.  Bk.  v.  MaUkews,  98  id.  621 ;  Nat.  Bk.  v. 
Whitney,  103  id,  99.)  The  principle  decided  in  National 
Bank  of  Xenia  v.  Stewart  seems  to  be  in  point.  There  the 
bank  made  a  loan  upon  the  security  of  shares  of  its  own  stock, 
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which  loan  was  proliibited  by  section  5201  of  the  United  States 
statutes.  After  the  debt  became  due  the  bank  sold  the  shares 
and  applied  their  proceeds  to  the  payment  of  the  debt.  The 
administrators  of  the  debtor  sued  to  recover  the  proceeds  of 
the  sale,  and  it  was  held  that  they  could  not  recover,  as  the 
contract  had  been  executed. 

In  Na;tumal  Ba/nTc  v.  Matthews^  the  court  held  that  a 
mortgage  on  real  estate  taken  to  secure  an  existing  indebted- 
ness and  for  future  advances,  was  a  valid  security  in  the  hands 
of  the  bank,  although,  by  sections  6136  and  5137  of  the 
Eevised  Statutes  of  the  United  States,  its  was  impliedly  pro- 
hibited from  taking  such  securities.  It  was  held  that  the 
government  alone  was  entitled  to  prosecute  for  the  offense 
committed  by  the  bank  in  taking  a  prohibited  security,  Justice 
SwAYNB  saying :  "  The  impending  danger  of  a  judgment  of 
ouster  and  dissolution  was,  we  think,  the  check,  and  none  other, 
contemplated  by  congress."  The  same  principle  was  held  by 
this  court  in  the  Atlantic  State  Bank  v.  Savery  (82  N.  T. 
291).  But  we  are  further  of  the  opinion  that  the  section  has 
no  application  to  the  question  here,  which  concerns  the 
relations  between  Capron  &  Merriam  and  the  defendant 
alone.  By  the  deposit  in  question  Capron  &  Merriam  secured 
the  promise  of  the  bank  to  protect  their  checks  of  a  certain 
day  for  a  specified  amount.  The  certification  of  these  checks 
was  entirely  aside  from  this  agreement ;  that  was  a  contract 
between  the  bank  and  the  anticipated  holders  of  the  checks ; 
Capron  &  Merriam  had  received  the  consideration  for  their 
pledge  when  the  bank  agreed  with  them  to  honor  their  checks. 
This  would  have  been  equally  effectual  between  these  parties 
without  any  certification.  That  act  was  simply  a  promise  to 
such  persons  as  might  receive  the  checks  that  they  should 
be  paid  on  presentation  to  the  bank  in  accordance  with  the 
previous  agreement  with  Capron  &  Merriam.  The  legal  effect 
of  the  agreement  was  that  the  bank  should  loan  a  certain 
amount  to  Capron  &  Merriam,  and  pay  it  out  on  their  checks 
to  the  persons  holding  them.  It  was  entirely  lawful  for  the 
bank  to  contract  to  pay  Capron  &  Merriam's  checks,  and  it 
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did  not  affect  the  legality  of  that  transaction  that  thej  also 
represented  to  third  parties  that  they  had  made  such  an  agree- 
ment and  would  pay  such  checks.  Oapron  &  Merriam  cannot 
dispute  their  liability  for  the  amount  paid  out  m  pursuance 
of  such  an  agreement,  and  neither  can  any  other  party  stand- 
ing in  the  shoes  of  the  bank  depositor.  The  fact  that  the 
bank,  in  connection  with  an  agreement  to  pay  such  checks, 
had  also  promised  third  parties  to  pay  them,  could  not  invali- 
date the  liability  previously  incurred,  or  impair  the  security^ 
which  had  previously  been  given  to  it  upon  a  valid  considera^ 
tion.  The  fact  of  the  certification  was  entirely  immaterial  in 
respect  to  the  liability  incurred  by  Capron  &  Merriam  to  the 
bank. 

We  have  been  unable  to  discover  any  evidence  in  the  caae 
impairing  the  title  to  the  bonds  acquired  by  the  bank  through 
their  transfer  by  Capron  &  Merriam  to  it.  The  purpose  for 
which  they  were  transferred  by  Thompson  contemplated  their 
transfer  and  sale  by  Capron  &  Merriam  to  third  persons,, 
and  the  bank  acquired  a  valid  title  to  them  by  such  transfer. 
The  evidence  showed  that  the  transaction  between  Capron  & 
Merriam  and  the  bank  was  in  the  ordinary  course  of  business 
pursued  by  the  bank,  and  that  it  received  the  bonds  in  good 
faith  for  a  valuable  consideration.  Within  all  authorities, 
this  gave  it  good  title  to  such  securities.  (  Wdeh  v.  SagSy  47 
N.  Y.  143 ;  Murray  v.  Lourdner^  2  Wall.  110 ;  Dams  Sewing 
Machine  v.  Best,  105  K  Y.  59.) 

The  bank  having  acquired  a  valid  title  to  the  bonds,  was 
authorized  to  deal  with  them  for  the  purpose  of  effecting  the 
object  for  which  they  were  transferred  by  Capron  &  Merriam. 
{Talty  V.  Freedman^s  Savings  amd  Trust  Oo.^  93  TJ.  S.  321.) 
Its  right  to  hold  the  bonds  continued  so  long  as  any  part  of 
the  debt  against  Capron  &  Merriam  remained  unpaid.  The 
plaintiff's  intestate  could,  undoubtedly,  at  any  time,  have 
established  his  equitable  right  to  a  return  of  the  bonds  and 
procured  their  surrender  by  paying  the  amount  for  which 
they  were  pledged,  but  this  he  not  only  refrained  from  doing, 
but  impliedly  denied  any  right  in  the  defendant  by  demanding 
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the  unconditional  surrender  of  the  bonds.  This  he  never 
became  entitled  to  and,  of  conrse,  is  not  authorized  to  recover 
their  possession  in  this  action. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


James  Cbttikshai!^,  as  Executor,  etc.,  Appellant  and 
Eespondent,  v.  The  Home  fob  the  Fbiendless  et  al., 
Bespondents;  Julia  A.  Chase,  Appellant. 

The  will  of  D.,  and  a  codicil  thereto,  gave  his  residuary  estate  to  his  execu- 
tors in  trust,  to  apply  it,or  the  proceeds  of  sale,  which  they  were  empowered 
to  make,  to  the  establishment  and  endowment  of  a  charitable  institution, 
whose  object  and  the  class  of  persons  to  be  relieved  and  benefited  thereby 
should  be  the  same  as  a  charitable  institution  named.  The  executors 
were  authorized  and  directed  to  apply  for  and  obtain  from  the  state 
legislature, "as -early  as  practicable,"  an  act  of  incorporation  of  such  an 
institution,  and  to  do  this,  if  possible,  within  ten  years  after  his  decease. 
In  the  event  that  the  gift  *' should  be  adjudged  or  proved  invalid  or  its 
execution  be  impossible,  either  by  judicial  decision  or  from  any  other 
cause,"  the  testator  directed  that  all  his  residuary  estate  should  be  sold 
and  the  proceeds  equally  divided  among  certain  existing  religious  and 
diaritable  corporations  named,  all  of  whom  had  capacity  to  take.  In 
an  action  for  the  construction  of  the  will,  Iield,  that  the  primaty  gift  was 
invalid,  as  there  was  contemplated  a  period  measured  by  years,  not  by 
lives,  during  which  there  would  be  no  person  in  existence  by  whom  an 
absolute  estate  in  possession  could  be  conveyed,  and  so  there  was 
an  unlawful  suspension  of  the  power  of  alienation;  also,  that  the  gift 
was  not  saved  by  the  fact  that  an  institution,  such  as  contemplated  by 
the  testator,  could  have  been  incorporated  under  the  general  law,  as  such 
a  corporation  was  not  intended  or  directed,  but  one  formed  under  a 
special  charter;  also,  that  if  the  will  should  be  construed  as  working  an 
equitable  conversion  of  the  real  estat^e  into  i)ersonalty  this  would  not 
affect  the  question,  because  considering  it  as  personalty,  the  prohibition  of 
the  statute  agsunst  a  suspension  of  the  absolute  ownership  of  personal 
property  for  more  than  two  lives  would  apply. 

Shipman  v.  BoUim  (98  N.  Y.  811);  BurriU  v.  Boardman  (48  id.  254) 
distinguished. 
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But,  Jield,  that  the  alternative  and  substituted  gifts  were  valid;  and  that 
they  took  effect  and  the  property  vested  in  the  beneficiaries  named  at  the 
death  of  the  testator. 

By  the  codicil  the  testator  gave  to  a  sister,  E.,  two  lots  of  land.  She  died 
during  his  lifetime.    Held,  that  the  lapsed  devise  went  into  the  residue. 

The  common-law  rule  that  lapsed  devises  do  not  fall  into  the  residue,  but 
go  to  the  heirs  as  undisposed  of  by  the  will,  was  done  away  with  by  the 
Revised  Statutes  (2  R.  S.  57,  §  6),  and  there  is  now  no  difference  betweea 
lapsed  devises  and  lapsed  legacies,  as  it  respects  the  operation  upon  them, 
of  a  general  residuary  clause. 

Also,  Tield,  that,  as  in  the  event  which  has  happened,  of  the  vesting  of  the 
residue  in  the  corporations  named,  there  was  an  imperative  direction  for 
the  conversion  of  the  real  estate  into  money,  and  a  gift  of  the  proceeds, 
rents  and  profits  went  with  the  residue  to  the  legatees. 

{Argued  March  23,  1880;  decided  April  16,  1889.) 

Cross-appeals  from  portions  of  judgment  of  the  General 
Tenn  of  the  Supreme  Comi;  in  the  first  judicial  department, 
entered  upon  an  order  made  May  9,  1887,  which  affirmed  a 
judgment,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  obtain  a  judicial  construction  of 
the  will,  and  a  codicil  thereto,  of  John  F.  Delapkine,  deceased. 

The  testator  died  seized  and  possessed  of  a  large  amount  of 
real  and  personal  property,  The  will  gave  various  devises 
and  legacies,  among  them  legacies  to  nine  incorporated  chari- 
table institutions  named.     The  residuary  clause  was  as  follows : 

"  Eleventh!^,  Whereas,  I  am  unmarried  and  have  no  direct 
heirs  to  my  estate  other  than  my  said  two  nieces,  brother  and 
sisters,  for  whom  I  entertain  a  sincere  affection,  but  who 
possess  ample  wealth  and  whose  happiness  would  not,  in  my 
opinion,  be  increased  by  their  receiving  more  than  I  liave 
already  given  to  them,  I,  therefore,  decide  to  follow  the 
impulses  of  my  own  heart,  and  to  make  such  disjx)sition  of 
the  remainder  of  my  property  as  my  sense  of  duty  and  desire 
of  usefulness  both  urge  and  induce  me.  Accordingly,  I  hereby 
give,  devise  and  bequeath  to  my  executors  hereinafter  named, 
all  the  rest,  residue  and  remainder  of  my  eis^tate,  both  real  and 
personal,  in  trust,  nevertheless  to  apply  and  dispose  of  the 
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same  ia  the  manner  and  for  the  purposes  hereinafter  expressed 
and  set  forth.  I  direct,  authorize  and  require  them  to  apply 
and  employ  such  estate,  both  real  and  personal,  or  the  proceeds 
arising  from  the  sale  of  all  or  any  part  of  the  same  (which  I 
hereby  empower  them  to  make  at  such  time  or  times  as  they 
shall  deem  expedient  or  advantageous)  to  the  establishment, 
support  and  endowment  of  a  charitable  institution  to  be  located 
in  the  city  of  New  York,  to  be  styled  or  named  "  The  Dela- 
plaine  Institute  for  the  Relief  of  the  Friendless."  My  desire 
is,  that  the  object  of  the  same  and  the  class  of  persons  to  be 
relieved  and  benefited  thereby  should  be  similar  to  the  object 
and  to  the  recipients  of  the  charity  of  the  institution  in  the  city 
of  New  York,  n(Jw  know  as  the  Home  for  the  Friendless,  my 
wish  being  to  make  it  similarly  useful.  I  authorize  and  direct 
my  executors  to  apply  for  and  obtain  from  the  legislature  of 
the  state  of  New  York,  as  early  as  practicable,  an  act  of  incor- 
poration of  the  same,  and  I  also  fully  authorize  and  empower 
them  to  make  all  such  by-laws  and  ordinances  relating  to  the 
management  and  government  of  the  same,  and  further  to  do 
and  perform  all  such  acts  and  deeds  as  shall,  in  their  judgment 
and  discretion,  most  promote  and  effect  my  benevolent  and 
charitable  intentions.  It  is,  moreover,  my  will  and  desire  that 
in  the  event  that  this  bequest  and  devise  of  my  residuary 
estate  should  be  adjudged  or  prove  invalid,  or  its  execution 
be  impossible,  either  by  judicial  decision  or  from  any  other 
cause,  that  then  all  the  real  and  personal  estate  bequeathed 
and  devised  thereunder  shall  be  sold  and  the  proceeds  of  such 
sale  shall  be  equally  divided  and  paid  over  to  the  nine  charita- 
ble and  religious  institutions  mentioned  in  the  ninth  and  tenth 
clauses  of  this  my  will,  also  the  American  Bible  Society  and 
the  American  Missionary  Association." 

By  the  codicil  the  testator  devised  to  a  sister,  who  died 
before  the  testator,  two  lots  described.  It  also  contained  this 
clause : 

"  Seventhly.  In  order  to  obviate,  as  far  as  I  may  be  able, 
any  chance  or  possibility  that  the  devise  to  my  executors  in 
trust  of  my  residuary  estate  for  the  establishment  and  endow- 
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ment  of  an  institute  for  the  relief  of  the  friendless  be  delayed 
or  defeated  by  reason  of  any  nncertainty  or  limitation  therein 
expressed,  or  any  legal  defect  therein,  although  it  is  my  belief 
and  intention  to  have  effectually  guarded  against  such  event 
by  my  having  invested  my  said  executors  with  absolute  power 
to  do  and  perform  all  such  acts  and  deeds  as  shall,  in  their 
judgment  and  discretion,  most  promote  and  effect  my  inten- 
tion, I  now  further  recommend  and  direct  my  executors  to 
apply  for  and  to  obtain,  if  possible,  the  act  of  incorporation 
as  in  my  will  mentioned  before  the  expiration  of  ten  years 
after  my  decease,  while  I  repeat  my  desire  that  they  endeavor 
to  obtain  it  as  early  as  practicable ;  and  I  further  hereby 
authorize  and  empower  them  if  they  or  their  counsel  in  the 
law  shall  deem  it  to  be  expedient  or  requisite  to  make  an 
application  to  the  Supreme  Court  of  the  state  of  New  York 
for  such  order  or  orders  in  the  matter,  as  shall  enable  them 
to  perform  and  carry  out  my  intentions  by  so  amending  the 
form  or  expression  of  such  devise  as  far  as  may  be  necessary 
to  prevent  it  from  being  inconsistent  with  any  law  or  statute 
of  said  state,  and  in  that  case  I  hereby  authorize  them  to  per- 
form and  execute  such  order  or  orders,  which,  as  far  as  necessary 
to  secure  and  establish  the  validity  of  said  devise,  I  hereby 
accept  and  assume  as  a  modification  and  qualification  of  said 
devise  as  though  the  same  were  herein  fully  expressed." 
Further  facts  are  stated  in  the  opinion. 

Michael  H.  Ca/rdozo  for  plaintiff,  appellant.  The  cardinal 
rule  for  the  guidance  of  courts  in  construing  a  will  is  to  give 
effect  to  the  intention  of  the  testator,  if  such  intention  may, 
consistently  with  legal  principles,  be  carried  out.  {Inglis  v. 
Trustees  of  Sailors^  Smtg  Harbor ^  3  Pet.  99, 146 ;  Taggart  v. 
Murray^  53  N.  Y.  233 ;  McCa/rtee  v.  Orjpham,  Asyhim^  9 
Cow.  437,  442;  Vidal  v.  Oirard,  2  How.  [U.  S.]  127,  173.) 
Charitable  bequests  are  to  receive  a  much  more  favorable  con- 
struction for  upholding  the  gifts  than  any  other  species  of 
trusts  or  provisions  in  wills.  (2  Shelford,  518,  519 ;  2  Story's 
Eq.' Jur.  §§  1165,  1174,  and  notes ;  Perry  on  Trusts,  629,  630  j 
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Sanderson  v.  Whiie^  18  Pick.  333 ;  Chdd  v.  Washington  Hos- 
pital, 96  TJ.  S.  303,  313 ;  3  E.  S.  [Banks'  7tli  ed.]  1702, 2288 ; 
Attorney-General  v.  Downing,  Wilmot's  Notes  of  Opinions 
and  Judgments,  18.)  The  gift  by  the  testator  of  his  residuary 
estate  to  his  executors  to  be  applied  by  them  to  the  establish- 
ment, suppoit  and  endowment  of  a  "  charitable  institution  to 
be  located  in  the  city  of  New  York,  to  be  styed  or  named 
*  The  Delaplaine  Institute  for  the  Belief  of  the  Friendless,' " 
is  valid.  {Robefrt  v.  Corning,  89  K  Y.  225,  238 ;  23  Hun, 
299 ;  Stewart  v.  HamUUm,  37  id.  19 ;  Laws  1849,  chap.  244 ; 
1  Jar.  on  Wills  [5th  ed.]  216 ;  Burrill  v.  Boardman,  43 
N.  Y.  254, 260.)  Where  a  testator's  intention  cannot  operate 
to  its  full  extent  it  shall  take  effect  as  far  as  possible.  (2  Jar. 
on  Wills  [5th  ed.]  709 ;  Finch,  139 ;  4  Yes.  325.)  The  short 
period  of  time  that  would  have  elapsed  between  the  time  of 
the  death  of  the  testator  and  the  incorporation  of  this  institu- 
tion would  have  been  by  operation  of  law,  and  not  through 
any  defect  in  the  will  of  the  testator,  and  would  not  create  any 
legal  suspension.  {Manice  v.  Manice,  43  N.  Y.  303,  365 ; 
Shijmuin  v.  lioUins,  98  id.  311,  328 ;  De  Costa  v.  De  Poo, 
Ambler,  228.)  A  trust  of  personalty  is  not  within  the  statute 
of  uses  and  trusts  of  tliis  state,  and  may  be  created  for  any 
purpose  not  forbidden  by  law.  [Gihnan  v.  McArdle,  99 
N.  Y.  451 ;  Jones  v.  Habersham,  107  IT.  S.  174;  Russell  v. 
AUerton,  id.  163 ;  ICain  v.  Gilhoney,  101  id.  362 ;  Ovid  v. 
Washington  Hospital,  95  id.  303 ;  Fountain  v.  Bavenet,  17 
How.  [U.  S.]  370;  IngUs  v.  Trustees  of  Sailors^  Snug 
Harbor,  3  Pet.  99 ;  Vidal  v.  Girard,  2  How.  [U.  S.]  127 ; 
Minot  V.  BakeTy  38  Alb.  L.  J.  152 ;  Colt  v.  Comstock,  51 
Conn.  352;  Sowers  v.  Cyrenius,  39  Ohio  St  29;  Sander- 
son V.  White,  18  Pick.  328,  336;  Odell  v.  Oddl,  10 
Allen,  1 ;  Attorney-General  v.  Downing,  1  Dick.  414 ; 
Ambler,  560;  Attorney-General  v.  Bowyer,  3  Ves.  714; 
5  id.  300 ;  8  id.  256 ;  Chamberlayne  v.  Brochett,  L.  E.,  8  Ch. 
App.  Cas.  206.)  The  testator's  gift  of  the  residuary  estate 
to  his  executors,  to  be  divided  by  them  among  the  charita- 
ble or  benevolent  institutions,  is  valid  in  the  event  of  the 
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primary  gift  to  charity  being  declared  invalid.  (Wilkin- 
son V.  Adam,  1  V.  &  B.  432,  466;  Ftdham  v.  Wickett, 
Willis,  303,  309 ;  Cha^pman  v.  Brovm,  3  Burr.  1626,  1634 ; 
Hose  V.  liosej  4  Abb.  Ct.  App.  Dec  108  ;  Morgan  v,  JUaater- 
ton,  4  Sandf .  442,  449.)  If  the  purposes  of  the  will  can  only 
be  efficiently  carried  out  upon  the  theory  of  a  conversion,  the 
power  to  sell  in  the  one  case  being  absolute,  and,  in  the  other, 
l)eing  mandatory,  the  conversion  exists.  (Sobson  v.  Sale,  95 
X.  Y,  5SS ;  Zent  v.  Ilowardy  89  id.  169 ;  Powers  v.  Cassidy, 
TO  id.  602 ;  64  How.  Pr.  1 9  ;  Moncrief  v.  Boss,  50  N.  T.  431 ; 
White  V.  Howard,  46  id.  144;  Phelps  v.  Pond,  23  id.  69 ; 
Starjgy.  Jackson,  1  id.  206,  212.)  The  power  of  sale  operates 
as  an  immediate  conversion  of  the  real  estate  into  personalty, 
and,  as  there  is  an  absolute  gift  of  the  proceeds,  the  intermedi- 
ate rents  and  profits  go  with  and  are  to  be  deemed  a  part  of  the 
converted  fund.  {Lent  v.  Howard,  89  N.  Y.  169, 176 ;  Jfon- 
criefY,  Boss,  50  id,  431 ;  Staggv.  Jackson,  1  id.  206 ;  PKel/p» 
V.  Pond,  23  id.  69,  82 ;  Bectwe  v.  Hodgson,  10  H.  of  L.  Cas. 
656,  665 ;  Saunders  v.  Vautier,  4  Beav.  115 ;  Gibson  v.  Lord 
Montfort,  1  A^es.  Sr.  485 ;  Josseiyn  v.  Jossdyn,  9  Sim.  63 ; 
Genery  v.  Fitzgerald,  Jacob's  Eep.  468.)  The  devise  to  the 
testator's  sister,  Emily  Louisa  Fuller,  in  the  second  clause  of 
the  codicil,  lapsed,  and  became  part  of  the  residuary  estate, 
and  is  to  be  disposed  of  under  the  provisions  of  the  eleventh 
clause  of  said  will.  {Ea/rl  v.  Grim,  1  Johns.  Ch.  194 ;  Toungs 
V.  Youngs,  45  K  Y.  254,  257 ;  Floyd  v.  Barker,  1  Paige, 
480;  Gill  V.  Brouwer,  37  N.  Y.  549;  King  v.  WoodhuU, 
3Edw.  Ch.  79 ;  Barnes  v.  Huson,  60  Barb.  598 ;  Va/n  Beuren 
V.  Dash,  30  X.  Y.  393 ;  HaH  v.  Marks,  4  Bradf.  161 ;  King 
V.  Strong,  9  Paige,  93 ;  2  Redf.  on  Wills  [4th  ed.]  115.)  As 
these  legacies  are,  by  express  terms,  payable  within  one  year, 
the  legatees  are  entitled  to  interest,  to  be  computed  from  the 
expiration  of  one  year  after  the  death  of  the  testator.  (3  R.  S. 
[Banks'  7th  ed.]  2300,  2301.) 

Lucien  B.  Chase  for  Julia  A.  Chase,  appellant.     In  con- 
struing this  will  the  laws  of  New  York  state  will  govern. 
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{RmseU  v.  AUen,  107  U.  S.  166,  167.)  The  wiU  was  void  by 
reason  of  an  undue  suspension  of  the  power  of"  alienation. 
{Everett  v.  EoereU,  29  N.  Y.  39 ;  SchetOer  v.  Smith,  41  id. 
328,  335  ;  Adams  v.  Perry,  43  id.  487 ;  Ga/rvey  v.  McDemtt, 
72  id.  556 ;  Hobson  v.  Hale,  95  id.  588,  603 ;  Bascom  v. 
AJhertson,  34  id.  584,  597 ;  HoUamd  v.  Alcock,  108  id.  312 ; 
Leonard  v.  £dl,  1  T.  &  C.  608 ;  Totes  v.  Tates,  9  Barb. 
.324 ;  34  K  Y.  620 ;  Rose  v.  Rose,  4  Abb.  Ct.  App.  108 ; 
Leoy  V.  Leoy,  33  N.  Y.  9 ;  Phdps  v.  Pond,  23  id.  69.)  The 
New  York  courts  have  judicial  power  only,  which,  as  to  wills, 
goes  not  beyond  their  interpretation  and  establishment  as 
interpreted.  {Beekrrum  v.  Bonsor,  23  N.  Y.  298,  311 ;  Atty.- 
Genl.  V.  Church,  36  id.  452,  457 ;  Bascom  v.  Alhertson,  34 
id.  584,  594,  607 ;  Le  Feore  v.  Le  Fevre,  59  id.  434,  441.) 
As  the  intent,  both  by  the  word  "  then  "  and  by  the  conditions 
precedent,  fixes  a  time  in  the  future  for  vesting,  arbitrary, 
appreciable  and  unlimited  by  life,  there  will  never  be  a  vesting. 
{Rose  V.  Rose,  4  Abb.  Ct.  App.  108 ;  Bascom  v.  Alhrn^tson, 
34  K  Y.  584,  597,  598 ;  Smith  v.  Edwards,  23  Hun,  223 ; 
aflSrmed,  88  N.  Y.  98,  102.)  The  charities  failing,  there  is  no 
conversion,  since  there  is  no  object  for  it.  But  if  the  institute 
is  upheld,  there  is  still  no  conversion,  in  that  the  power  to  sell 
is  discretionary.  ( White  v.  Howard,  46  N".  Y.  144,  162 ; 
Chamherlavn,  v.  Taylor,  105  id.  186,  191 ;  Levy  v.  Levy,  33 
id.  97,  102 ;  Holland  v.  Alcock,  108  id.  312.)  Until  sale,  in 
the  circumstances  supposed,  there  being  a  power  simply 
{Moncrief  v.  Ross,  50  N.  Y.  431 ;  Cooke  v.  Piatt,  98  id.  35), 
the  rents  and  profits  vest  in  the  heirs-at-law.  {Lent  v. 
Howard,  89  N.  Y.  160.)  The  devise  in  the  codicil  to  the 
testator^s  sister  showed  an  intent  to  cut  down  the  residue,  and 
upon  the  lapse  of  the  legacy,  through  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  the  lands  went  to  the  testator's 
heirs-at-law.  (  Van  Buren  v.  Dash,  30  N*  Y-  393 ;  In  re 
Benson,  96  id.  499,  506 ;  Vam,  Kleeck  v.  Church,  20  Wend. 
457,  475;  6  Paige,  600,  615;  Parker  v.  Bogardus,  5  N.  Y. 
309 ;  Reviser's  Notes,  5  Ed'W.  St  624 ;  Lyn^s  v.  Townsend, 
33  N.  Y.  558,  563 ;  2  R.  8.  57,  §  4 ;  Downing  v.  Marshall, 
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23  N.  Y.  366,  375 ;  ifjp  v.  Van  CorOandt,  7  Hill,  346,  354 ; 
Trustees  v.  Roome,  93  N.  Y.  813,  330  :  Bishop  on  Written 
Laws,  §§82,  200;  PeopU  v.  Potter,  47  N.  Y.  375,  379; 
People  V.  Lacomhe^  99  id.  43, 49 ;  People  v.  Comrs,  of  Taxesy 
95  id,  554 ;  Bumside  v.  Whitney,  21  id.  148 ;  Waring  v. 
Waring,  17  Barb.  652 ;  Thame  v.  Cole,  3  Edw.  330 ;  Betts 
Y.Betts,  4  Abb.  K  C.  317,  418,  419,  429;  Mi/rehouse  v. 
Scaife,  2  M.  C.  695,  706 ;  Cambridge  v.  Rous,  8  Ves.  12,  25 ; 
Blight  Y.  SaHnoU,  L.  E.,  23  Ch.  Div.  218;  Maine's  Ancient 
Law  [2d  Am.  ed.]  174, 176, 182, 184 ;  7  Am.  Law  Rev.  56, 57 ; 
Petit  V.  Smith,  1  P.  Wms.  7 ;  Pa/rrington  v.  EnightLy,  Id. 
644,  548,  553 ;  Bennet  v.  Batchdar,  1  Ves.  Jr.  63 ;  Urquhart 
V.  King,  7  Ves.  228  ;  Mordau/nt  v.  Hussey,  4  id.  118 ;  Mence 
V.  Mence,  18  id.  351 ;  North  v.  Burdon,  2  id.  496.) 

Joseph  A.  Welch  for  T.  W.  Chambers,  appellant.  Th«^ 
is  no  ground  for  distinguishing  between  lapsed  devises  and 
lapsed  legacies,  upon  the  question  whether  they  shall  pass  by 
a  residuary  limitation.  {Matter  of  Benson,  96  N.  Y.  499 ; . 
2  Blackstone,  378 ;  6  Cruise  Dig.  6,  33 ;  1  Jarm.  on  Wills,  43 ; 
Lvoingston  v.  NewJdrk,  3  J.  Ch.  312 ;  Winchester  v.  Forster^ 
3 Cush.  366,369;  PrescottY.Prescott,1^i^t.\^\\  HaydenY: 
Hcmghton,  5  Pick.  538 ;  Thayer  v.  Wellington,  9  Allen,  283, 
297 ;  Goodright  v.  Marquis  of  Dovmshire,  2  B.  &  P.  600 ; 
Brimmer  v.  Sohier,  1  Cush.  132 ;  In  re  Bachelder,  18  K.  E. 
Rep.  225 ;  Smith  v.  Curtis,  5  Dutcher,  345 ;  Turpin  v.  Tur- 
pin,  1  Wash.  75 ;  Hyer  v.  Shobe,  2  Munf .  200 ;  CuUha  v. 
Cheese,  7  Hare,  236 ;  Green  v.  Dunn,  20  Beavan,  6 ;  Brown 
V.  niggs,  4  Ves.  708.)  All  the  real  property  of  a  testator 
devisable  by  him  at  the  time  of  his  deatli,  and  not  then  other- 
wise disposable  under  the  will,  falls  within  the  force  of  the 
general  residuary  clause.  (4  Kent's  Com.  542;  20  Wend. 
499 ;  Pond  v.  Bergh,  10  Paige,  140,  149 ;  McNaughtan  v. 
McNoAighton,  41  Barb.  52;  Vwn  CorOandt  v.  Kip,  1  Hill, 
590 ;  Ellison  v.  MUZer^  11  Barb.  334 ;  Brovm  v.  Brovm, 
16  id.  569-574 ;  EiUis  v.  HiUis,  16  H^n,  76 ;  /n  tv?  17 Earn- 
rnedieu,  82  id.  10 ;   Youngs  v.  Youngs^  45^  N.^Y.  258,  259; 
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Fl<^d  V.  Carowy  88  id.  568.)  The  testator,  in  the  lim- 
itation of  his  estate  to  tlie  executors  for  the  benefit  of  the 
eleven  charitable  corporations,  if  not  in  that  for  the  establish- 
ment of  the  Delaplaine  Institute,  has,  by  blending  the  proceeds 
of  the  real  estate  with  the  personalty,  stamped  the  entire 
residuary  estate  with  the  quality  of  personalty,  in  such  a  manner 
as  to  constitute  the  gift  of  the  entire  residuum  a  legacy,  and  the 
executors  legatees  thereof.  {Ihtrour  v.  MotteuXj  1  Ves.  Sr. 
320;  Oreen  v.  Jackson^  5  Russ.  35;  Salt  v.  Chatiawwy^ 
3  Beav.  576 ;  Bernard  v.  MishvU,  Johns.  [Eng.  Ch.]  276, 
298 ;  Hutcheson  v.  Hamnmondj  3  B.  C.  C.  148.)  Any  uncer- 
tainty that  might  be  considered  to  exist  under  tlie  light  of  a 
general  residuary  devise,  has  been  obviated  by  the  testator, 
by  the  employment  of  the  most  ample  expressions  of  an 
intention  to  give  all  his  estate^  not  otherwise  disposable  at  his 
death  by  the  will,  to  his  executors  for  the  accomplishment  of 
his  benevolent  purposes.  {Smith  v.  Coffin^  2  H.  Bl.  444 
Grayson  v.  Atkinson,  1  Wilson,  333 ;  Beachcroft  v.  Beach- 
croft,  2  Vern.  690 ;  Doe  v.  OUbert,  6  B.  Mon.  268 ;  3  Brod 
&  B.  85 ;  Wilce  v.  WUce,  5  M.  &  P.  682 ;  Hogan  v.  Jackson, 
Cowper,  299 ;  Doe  v.  HurreU,  5  B.  &  Aid.  21 ;  King  v 
Denisony  1  Ves.  &  B.  260.)  As  to  the  real  property,  pend 
ing  the  incorporation  of  the  institute,  the  power  of  sale  con- 
nected with  the  provisions  of  the  will  prevents  the  invalidity 
of  perpetuity.  {Robert  v.  Coming,  89  N.  Y.  236-239 ;  JSbb- 
son  V.  Zent,  95  id.  603-609;  Wetmore  v.  Parker,  52  id.  460 ; 
Garvey  v.  McDevitt,  72  id.  556;  BurriU  v.  Boardmxm, 
43  id.  254,  258-260.)  Supposing  a  conversion  of  the  real 
estate  to  have  been  effected  by  the  executors  having  exercised 
the  power,  then  all  the  estate  being  personal,  part  originally 
such,  and  part  such  by  the  conversion,  the  rules  relating  to 
personal  estate  apply  to  the  whole  residuary  estate.  {GUmam, 
V.  McArdle,  99  N.  Y.  451.)  The  procurement  of  a  charter 
was  a  mere  preliminary  measure.  {Manice  v,  Manice,  43 
K  Y.  804 ;  Bobert  v.  Coming,  89  id.  238.)  If  the  court 
shall  adjudge  that  the  residuum,  or  either  portion  thereof, 
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fails  to  pass  to  the  "  Delaplaine  Institute,"  then  the  secondary 
limitation,  in  favor  of  the  eleven  societies  therein  named,  will 
take  effect  {McLean  v.  Freemxmj  70  N.  T.  81 ;  Schetder  v. 
Smithy  41  id.  328.)  If  the  residuary  estate  is  adjudged  to 
belong  to  the  eleven  secondary  legatees,  then  the  power 
of  sale,  connected  with  this  limitation,  being  imperative, 
operates  as  a  conversion  of  the  realty  into  personalty,  as  of  the 
time  of  the  testator's  death,  and  the  entire  residuum  passes  as 
personalty.  {LerU  v.  Howard^  89  N.  Y.  169 ;  CJiamherlain 
V.  Taylor^  105  id.  185.)  If  the  residuary  estate  is  adjudged 
to  belong  to  the  secondary  legatees,  then  by  reason  of  the 
conversion  wrought  by  the  clause  bestowing  it  upon  them, 
the  rents  accruing  since  the  testator's  death  go  to  the  execu- 
tors for  the  benefit  of  those  legatees.  {Stagg  v.  Jackson^ 
1  N.  Y.  206 ;  White  v.  Howard^  46  id.  162 ;  Lerd  v.  Howa/rdy 
89  id.  169 ;  Chaniberlain  v.  Taylor^  105  id.  185.) 

C.  E.  Tracy  for  the  American  Bible  Society,  respondent. 
The  provisions  of  the  will  for  the  Delaplaine  Institute  are 
invalid.  {Prichxird  v.  Thompsmi^  95  N.  Y.  76;  Will  of 
ailara.  Id.  403;  Holland  y.  Allcock,  108  id.  312.)  Nor 
does  the  codicil  help  the  matter  out,  for  it  fixes  an  absolute 
period  of  ten  years,  in  place  of  a  life  or  lives  in  being,  witliin 
which  the  corporation  is  to  be  created.  This  is  in  itself  also 
invalid.  {Burrill  v.  Boardmauy  43  N.  Y.  254 ;  Shipman  v. 
nollina,  98  id.  328.) 

David  McClure  for  the  Koman  CathoUc  Orphan  Asylmn, 
respondent.  The  testator  having,  at  the  time  of  his  decease, 
his  domicile,  and  all  the  real  estate  covered  by  the  will,  being 
in  the  state  of  New  York,  the  will  is  to  be  construed  accord- 
ing to  the  laws  of  this  state.  (Story  on  Confl.  of  Laws,  §§  431, 
464-474 ;  1  Jarman  on  Wills,  1-3 ;  Dupuy  v.  Wurtz,  53  N.  Y. 
560 ;  Bascom  v.  AlherUon^  34  id.  584.)  The  provisions  for 
the  incorporation  of  a  charitable  institution  to  carry  out  the 
testator's  views,  and  for  a  transfer  to  it  of  testator's  residuary 
estate  are  void.     (1  E.  S.  723,  §  15 ;  Id.  773,  §  1 ;  SchetOerx. 
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Smith,  41  N.  T.  328 ;  Bascom  v.  Albertson,  34  id.  584 ; 
Leonard  v.  Bell,  1  Sup.  Ct.  [T.  &  C]  608 ;  LevT/  v.  Levy, 
33  ]Sr.  T.  97 ;  Matter  of  Russell,  5  Dem,  388  ;  Everitt  v. 
EveriU,  29  N.  Y.  39 ;  TWA^  v.  Tucker,  5  id.  408  ;  Am(yry 
V.  Z<>r<;?5  9  id.  403 ;  Moore  v.  Lord,  47  Barb.  257 ;  Beeknum  v. 
Bonsor,  23  N.  Y.  298.)  The  provision  directing  division  in 
case  of  invalidity  of  devise  as  to  institute  is  valid.  {Rice  v.  Bar- 
rett, 102  K  Y.  161 ;  Fcmler  v.  Depau,  26  Barb.  224;  Schett- 
ler  V.  Smith,  41  N.  Y.  328 ;  2  Redf .  on  Wills,  217.)  The 
word  "  then,"  as  used  in  the  will,  is  a  proper  if  not  a  neces- 
sary word  for  joining  the  two  parts  of  this  sentence,  and  is, 
therefore,  a  conjunction  with  but  one  meaning,  in  substance, 
viz.,  "  in  consequence  of  "  or  "  in  that  case."  It  is  synonymous 
with  tl^e  phrase  "  in  the  event "  previously  used.  (Stormonth's 
Diet,  word  "then;"  Worcester's  Diet,  word  "then.")  The 
charitable  institutions  are  entitled  to  all  accretions  since  death 
of  testator.  (3  Redf.  on  Wills,  139 ;  Lmt  v.  Howard,  89  N.  Y. 
169 ;  Moncrief  v.  Ross,  50  id.  431.)  Interest  is  payable  upon 
the  bequest  of  $1,000  to  each  of  certain  charitable  institutions 
made  by  the  ninth  clause,  beginning  one  year  after  testator's 
death.     (Redf.  Law  of  Sur.  Cts.  600,  601.) 

Austin  AVbott  for  American  Home  Missionary  Society 
et  al.,  respondents.  The  trust  sought  to  be  created  by  the 
eleventh  clause  of  the  will  and  the  seventh  clause  of  the  codi- 
cil is  invalid.  {Ilolmes  v.  Mead,  52  N.  Y.  337,  338 ;  Bos- 
co7n  V.  Albertson,  34  id.  584 ;  Yates  v.  Yates,  9  Barb.  324  ; 
EiTiff  V.  Bundle,  15  id.  139  ;  Yoorhees,  v.  Presbyterian  Ch., 
17  id.  103 ;  Beekman  v.  People,  27  id.  260  ;  McCaughal  v. 
Ryan.  Id.  376.)  Assuming  that  there  is  no  equitable  con- 
version, and  that  the  trust  deals  with  real  estate  as  such,  it  is 
void  as,  within  the  statutes,  in  relation  to  perpetuities,  as  the 
real  estate  embraced  by  tlie  trust  is  not  to  vest  at  the  testator's 
death,  or  within  a  period  thereafter  measured  by  human  life. 
(1  R.  S.  723,  §§  14,  15 ;  Leonard  v.  Bdl,  1  Sup.  Ct.  [T.  &  C] 
608  ;  Hawley  v.  James,  16  Wend.  61,  63  ;  Boyntonj.  Hoyt, 
1  Denio,  53  ;  Amory  v.  Lord,  9  N.  Y.  403  ;  Beekman  v.  Bon- 
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8or^  23  id.  298  ;  Sc/ietOery.  Smith,  41  id.  328  ;  Knoxy,  Jones, 
47  id.  389,  397;  Bascom  v.  Albertson,  34  id.  584 ;  Totes  v. 
Tates,  9  Barb.  324;  Phelpa  v.  Pond,  23  N.  Y.  69  ;  Morgan 
V.  Masterton,  4  Sandf .  442 ;  Ker  v.  Dungannon,  1  D.  &  W. 
509  ;  Lew.  on  Perpet.  147,  170-172 ;  J^eonard  v.  Burr,  18 
Jf .  Y.  96 ;  Levy  v.  Leoy,  33  id.  97 ;  Phdps  v.  Phelps,  28  Barb. 
121 ;  White  v.  Howa/rd,  46  N.  Y.  144 ;  Sherwood  v.  Am.  B. 
Soe.,  4  Abb.  Ct.  App.  Dec.  227 ;  Pose  v.  Pose,  Id.  108.)  If 
the  provisions  of  the  will  work  an  equitable  conversion,  and 
the  estate  is  to  be  regarded  as  personal  estate  in  the  hands  of  the 
executors  and  trustees,  the  trust  is  equally  void.  (1 R.  S.  773, 
§  1 ;  3  id.  [7th  ed.]  2256  ;  Adains  v.  Perry,  43  K  Y.  487, 
490,  491 ;  Schettler  v.  Smith,  41  id.  328,  334;  £noxy.Jones, 
47  id.  389,  397.)  This  trust  also  works  an  unlawful  accumula- 
tion of  rents  and  profits  of  real  estate,  if  there  is  no  equitable 
conversion.  (1  R.  S.  726,  §  37,  773,  §  3  ;  3  id.  [7th  ed.]  2178, 
§  3, 2257,  §  3 ;  Cook  v.  Zowry,  29  Hun,  20,  24 ;  95  N.  Y.  103 ; 
Barbour  v.  Be  Forest,  Id.  13 ;  Pray  v.  Regeman,  92  id.  508.) 
The  trust  seeking  to  found  the  "  Delaplaine  Institute  for  the 
Relief  of  the  Friendless  "  being  void,  the  substituted  gift  to  the 
various  religious  and  charitable  societies  is  valid  and  takes  eflfect 
{Jackson  v.  PhiUips,  14  Allen,  539 ;  Brattle  Sq.  Ch.  v.  Grant, 
3  Gray,  142 ;  Odell  v.  OdeU,  10  Allen,  5, 7 ;  Armstrong  v.  Armr 
strong,  14  B.  Mon.  333  ;  Morgam,  v  Masterton,  4  Sandf.  442 ; 
Du  Bois  V.  Pay,  35  N".  Y.  162 ;  Harrison  v.  Harrison,  36  id. 
543 ;  Bean  v.  Bowen,  47  How.  Pr.  306 ;  DoubUday  v.  New- 
ton, 27  Barb.  431 ;  Bupre  v.  Thompson,  8  id.  537 ;  Hull  v. 
HuU,  24  K  Y.  647 ;  Kvng  v.  Whaley,  59  Barb.  71 ;  Bamum 
V.  Bamum,  26  Md.  119 ;  Gilm/in  v.  Reddington,  24  N.  Y.  9 ; 
BuUdey  v.  Be  Peyater,  26  Wend.  21 ;  Meserole  v,  Meserole, 
1  Hun,  66 ;  Eells  v.  Lynch,  8  Bosw.  465 ;  Manice  v.  Manice, 
43  K  Y.  303,  363 ;  ,  Blanchard  v.  Blanchard,  4  Hun,  287 ; 
70  N.  Y.  615.)  The  word  "then"  accompanying  the  condi- 
tion of  the  gift  to  the  societies  does  not  indicate  a  lapse  of 
time  during  which  the  gift  shall  not  vest  and  thus  suspend  the 
ownership.  It  is  equivalent  to  the  words  "  in  that  event." 
{Barker  v.  SoutherloAxd,  6  Dem.  220,  223  ;  Hennessy  v.  Pai- 
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tersouy  85  K  Y.  91,  101 ;  BedeU  v.  Gvyon,  12  Hun, 
Matter  of  Mohan,  98  N.  Y.  372,  377.)  The  language  of  the 
will  works  an  equitable  conversion  of  real  property  into  per- 
sonalty in  the  event  the  trust  first  sought  to  be  created  is  void. 
{Kane  v.  Gott,  24  Wend.  641 ;  Stagg  v.  Jackson,  1  N.  Y.  206, 
212 ;  BramhaU  v.  Ferris,  14  id.  41 ;  Phdpff  Easra.  v.  Pond, 
23  id.  69 ;  Chamberlain  v.  Chaifriberlavn,  43  id.  432 ;  Haich 
V.  Basaett,  52  id.  359;  Lent  v.  Howard,  89  id.  169.)  The 
rents  of  the  real  estate  and  the  income  of  the  personal  prop- 
erty forming  the  residuary  estate  belong  to  the  societies  from 
the  time  of  testator's  death.  {Lent  v.  Hcyuoa/rd,  89  N.  Y.  169.) 
The  legacies  of  $1,000  each,  given  by  the  ninth  and  tenth 
clauses  of  the  will,  bear  interest  at  the  rate  of  six  per  cent  per 
annum  from  one  year  after  testator's  death.  (2  E.  S.  90,  §  43 ; 
Dustan  v.  Carter,  3  Dem.  149 ;  Ca/rr  v.  BennM,  id.  433.) 
The  real  estate  devised  to  testator's  sister,  Emily  Louisa  Fuller, 
by  the  second  clause  of  the  codicil,  falls  into  the  residuary 
estate,  the  said  Emily  Louisa  Fuller  having  died  before  the 
testator.  {Van  Kleeck  v.  R.  D.  Chv/rch,  6  Paige,  600; 
20  Wend.  467;  Hdaia  v.  Hollis,  16  Hun,*  78;  Thayer  \. 
Wellington,  9  Allen,  283,  295;  Van  Beuren  v.  Bash,  30 
K  Y.  393.) 

Finch,  J.  The  testator  devoted  the  bulk  of  his  estate  to 
charity.  He  carefully  explained  in  his  will  that  he  left 
neither  wife  nor  children ;  that  his  brother  and  sisters  and 
nieces  were  already  in  comfortable,  if  not  affluent,  circum- 
stances ;  and  so  he  felt  at  liberty,  after  some  moderate  gifts  to 
them,  to  follow  "  the  impulses  of  his  own  heart "  and  his  "  sense 
of  duty  "  by  devoting  the  rest  of  his  property  to  the  rescue 
and  help  of  the  unfortunate.  Two  of  his  nieces,  Mrs.  Schief- 
felin  and  Mrs.  Beekman,  accepted  the  disposition  which  he 
made,  but  his  sister,  Mrs.  Chase,  in  her  own  right  and  as 
administratrix  of  the  deceased  brother,  seriously  disapproves, 
and  is  now  here  upon  appeal  seeking  to  wrest  the  property 
from  the  uses  of  charity,  and,  to  that  end,  invoking  the  aid  of 
established  rules  of  law  to  destroy  the  trust  created  by  the 


^ 


350         Ceuikshaxk  V,  Home  foe  the  Friendless.     [April. 
Opinion  of  the  Court,  per  Finch,  J. 

will,  and  break  tlirough  its  fences  into  the  fortune  which  the 
testator,  at  least,  intended  to  withhold. 

His  primary  purpose  was  to  found  and  endow  an  institution 
to  be  denominated  the  Delaplaine  Home  for  the  Friendless. 
It  was  to  be  situated  in  the  city  of  New  York.  Its  object,  as 
it  existed  in  his  mind,  was  indicated  only  by  its  name,  and  his 
reference  to  a  similar  institution  already  incorporated  and 
doing  its  charitable  work.  He  says :  "  My  desire  is  that  the 
object  of  the  same  and  the  class  of  persons  to  be  relieved 
and  benefited  thereby  should  be  similar  to  the  object  and  to 
the  recipients  of  the  charity  of  the  institution  in  the  city 
of  Now  York,  now  known  as  the  Home  for  the  Friendless, 
my  wish  being  to  make  it  similarly  useful."  To  accomplish 
his  purpose  he  directs  his  executors  to  apply  for  and  obtain 
from  the  legislature,  as  early  as  practicable,  an  act  of  incorpo- 
ration ;  and  in  a  codicil  to  the  will  recommends  and  directs 
that  it  be  obtained  before  the  expiration  of  ten  years  from  his 
decease,  but  repeats  the  injunction  that  it  be  obtained  as  soon 
as  possible.  There  seems  to  have  been  in  his  mind  some  lurking 
doubt  of  the  validity  of  his  trust,  and  some  fear  that  collaterals 
might  covet  his  wealth,  and  so  he  provides  an  alternative  or 
substituted  devise  and  bequest  of  the  same  residue  to  a  num- 
ber of  existing  charitable  corporations,  which  he  names,  "  in 
the  event,"  as  he  phrases  it,  "that  this  bequest  and  devise 
of  my  residuary  estate  should  be  adjudged  or  prove  invalid,  or 
its  execution  be  impossible,  either  by  judicial  decision  or  from 
any  other  cause."  The  courts  below  have  held  that  the  gift 
to  the  corporation  to  be  created  is  invalid,  because  it  suspends 
the  absolute  power  of  ahenation  beyond  the  statutory  limit,  and 
from  that  determination  the  executors  have  appealed.  Those 
courts  also  decided  that  the  substituted  bequest  to  the  chari- 
table societies  named  was  valid,  and  from  that  decision 
Mrs.  Chase  appeals.  Two  questions  are,  therefore,  presented 
for  our  consideration. 

First,  Can  the  gift  to  the  unincorporated  and  non-existing 
institution  be  sustained  ?  It  is  quite  apparent  that  the  testator 
expected  and  the  will  contemplated  a  delay  before  vesting  in 
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the  intended  beneficiary  long  enough  to  enable  it  to  come  into 
being  through  the  consent  of  the  sovereign,  and  which  by  possi- 
bility might  extend  to  a  period  of  ten*  years.  Such  incorpora- 
tion was  dependent  upon  the  will  of  the  legislature.  Its  con- 
sent could  reasonably  be  anticipated,  but  was  not  at  all  certain. 
Eleven  existing  corporations,  more  or  less  useful  and  influential, 
were  to  take  the  property  if  a  charter  should  be  withheld,  and 
under  their  possible  pressure  and  argument  the  legislature 
might  think  that  the  interest  of  the  state  would  be  better 
subserved  by  the  strengthening  of  existing  institutions  which 
had  passed  beyond  the  stage  of  experiment  than  by  the  creation 
of  a  new  one,  more  especially  when  a  Home  for  the  Friendless 
already  existed.  It  might  be  argued  that  under  the  will  a 
choice  of  alternatives  was  fairly  left  to  the  state,  which  it 
might  make  by  granting  or  refusing  a  charter  to  the  proposed 
institution.  The  delay  contemplated  was  not  incidental 
merely  to  a  result  certain  and  possible,  as  in  Robert  v.  Corning 
(89  N.  Y.  225)  where  it  was  the  time  reasonably  needed  for  a 
conversion  in  the  ordinary  manner,  but  contingent  upon  the 
uncertain  action  of  the  state,  which  might  not  take  place  at  all, 
and  leave  a  period  of  ten  years  during  which  the  power  of 
alienation  would  be  suspended.  It  is  not  material  to  consider 
where  the  fee  would  lodge  in  the  interim,  whether  in  the 
executors,  by  force  of  an  express  or  implied  trust,  or  in  the 
heirs  by  descent,  subject  to  be  divested  by  the  happening  of 
the  contingency.  In  either  case  there  was  contemplated  a 
period  measured  by  years  and  not  by  lives  in  being  during 
which  there  would  be  no  persons  in  existence  by  whom  an 
absolute  estate  in  possession  could  be  conveyed.  The  author- 
ities f  uUy  and  clearly  determine  the  invalidity  of  such  a  limi- 
tation. In  Bascom  v.  Albertson  (34  N.  Y.  584)  the  gift  was 
to  such  persons  in  Vermont  as  might  be  appointed  by  the 
Supreme  Court  of  that  state  as  trustees  of  an  institution  to  be 
located  at  Middlebury  for  the  education  of  females.  Beyond 
a  criticism  upon  the  uncertainty  of  the  object,  the  court  held 
that  the  bequest  was  void  because  it  was  contingent  and  execu- 
tory and  involved  an  illegal  suspension  of  the  ownership  of 
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the  fund.  To  a  similar  effect  are  Leonard  v.  Burr 
(18  N.  T.  107)  in  which  the  gift  was  to  the  village  of 
GloverBville,  when  it  should  be  incorporated,  for  a  public 
library;  Dodge  v.  Pond  (23  id.  69),  where  the  bequest 
was  for  a  college  to  be  founded  in  Liberia;  Beehnan 
V.  Bonsor  (23  id.  306),  in  which  an  effort  was  made  to 
found  a  dispensary;  and  JRoae  v.  Bose  (4  Abb.  Court 
of  Appeals  Dec.  108).  One  vice  in  all  these  cases  was  that 
by  force  of  the  limitations  created  the  ownership  was  left 
"swinging  in  abeyance,"  doubtful  of  its  direction  and  ulti- 
mate resting-place,  and  this  for  a  period  longer  or  shorter,  and 
not  measured  by  lives  in  being.  Where  that  limit  of  suspension 
was  provided  the  trust  escaped  condemnation  ;  as  in  Shvpma/n 
V.  RoUins  (98  N".  Y.  311),  where  the  gift  was  to  vest  or  fail  at 
the  end  of  the  one  life  of  the  widow ;  and  in  BurriU  v. 
Boardman  (43  id.  254)  where  a  hospital  was  to  be  incor- 
porated, but  within  the  two  lives  of  a  nephew  named  and  the 
youngest  of  the  executors. 

It  does  not  save  the  gift  that  in  the  present  case  a  Home 
for  the  Friendless  could  have  been  incorporated  under  the 
general  law,  for  such  a  corporation  the  testator  did  not  intend 
or  direct,  but  specifically  required  that  his  donee  should  be  a 
corporation  formed  under  a  special  charter.  The  restrictions 
in  the  general  law  made  it  inappropriate  to  the  testator's 
design,  but,  whether  so  or  not,  we  cannot  substitute  for  his 
explicit  direction  something  other  and  different,  and  outside 
of  his  expressed  purpose.  Nor  does  it  help  the  situation  to 
say  that  there  was  an  equitable  conversion  resulting  from  the 
power  of  sale  which,  though  discretionary,  was  claimed  to  be 
essential  to  the  scope  and  plan  of  the  will ;  and  that  the  property 
treated  as  personal  was  not  within  the  statute  regulating  trusts, 
as  was  held  in  OilmKm  v.  MoArdle  (99  K  T.  451).  That 
doctrine  does  not  reach  or  affect  the  prohibition  of  the  statute 
against  a  suspension  of  the  absolute  ownership  of  personal 
property  for  more  than  two  lives ;  and  a  power  of  sale  does 
not  avoid  the  statute  when  the  resultant  proceeds  wear  the 
same  fetters  as  restrained  the  alienation  of  the  land.    In 
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Bascom  v.  Alhertson  {suprci)^  the  whole  residue  covered  by 
the  bequest  was  of  personal  assets  in  this  state ;  and  if,  in  the 
present  case,  the  land  be  deemed  money,  the  fundamental 
difficulty  is  not  removed.  I  can  discover  no  permissible 
escape  from  the  conclusion  that  the  primary  devise  for  a  new 
Home  for  the  Friendless  was  invalid. 

Second,  The  next  question  respects  the  consequences  of 
that  conclusion.  One  would  suppose,  as  the  coui-ts  below  have 
decided,  that  the  alternative  and  substituted  devises  and 
bequests  to  the  eleven  charitable  corporations  would  vest  at 
the  death  of  the  testator ;  but  in  behalf  of  Mrs.  Chase  it  is 
argued  that  a  suspension  was  contemplated  until  the  final 
judgment  of  the  court  declaring  the  invalidity  of  the  primary 
devise.  I  think  we  may  make  short  work  of  that  proposition. 
The  judgment  of  the  court  does  not  make  or  create  the 
invalidity ;  it  declares  its  existence  at  the  date  of  the  testator's 
death,  and  eo  instanti  the  alternative  devises  took  effect.  The 
testator's  reference  to  a  judicial  decision  is  accompanied  by 
the  expression  as  to  his  primary  devise  "if  it  shall  prove 
invalid ; "  that  is,  if  it  shall  turn  out  invalid,  or  shall  be  inef- 
fective. His  use  of  the  word  "  then  "  is  in  the  sense  of  in  that 
event,  and  his  obvious  meaning,  which  no  refinement  of 
criticism  can  obscure,  is  that  if  his  devise  to  the  non-existent 
corporation  be  void  the  alternative  gifts  shall  vest.  They  so 
vested  at  his  death.  Our  judgment  merely  ascertains  that  fact 
and  settles  it,  but  it*  existed  before  our  decree,  and  at  the 
instant  of  the  testator's  decease.  No  question  is  here  raised  as 
to  the  capacity  of  the  eleven  corporations  to  take. 

Third,  But  a  third  question,  of  a  minor  character  as  to  the 
amount  involved,  is  presented  for  our  determination.  By  the 
codicil  to  his  will  the  testator  gave  to  his  sister,  Emily  L. 
Fuller,  two  lots  of  land  to  be  held  by  her  in  fee  simple.  She 
died  in  testator's  lifetime,  and  the  old  rule  that  while  lapsed 
bequesta  fall  into  the  residue,  lapsed  devises  do  not,  but  go  to 
the  heir  as  undisposed  of  by  the  will,  is  invoked  to  carry  the 
land  to  the  heirs  and  take  it  from  the  charities.  I  think  that 
SiCKRLs— Vot.  LXVin.    45 
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rale  must  be  regarded  as  changed,  and  that  there  is  now  no 
reason  for  difference  and  so  no  difference  between  lapsed 
legacies  and  lapsed  devises  as  it  respects  the  operation  upon 
them  of  a  general  residuary  clause.  Among  the  numerous 
reasons  which  have  been  assigned  for  the  common-law  rule, 
some  of  which  were  always  artificial  and  unsatisfactory,  the 
principal  and  most  sensible  one  is  well  stated  by  Lkabned,  J., 
in  HiUis  v.  JBtUis  (16  Hun,  76),  and  by  Geovbh,  J.,  in 
Youngs  v.  Youngs  (45  N".  T.  254).  That  reason  was  that 
the  right  to  dispose  of  land  by  will,  when  regained  after  its 
loss,  came  in  the  form  of  a  right  to  dispose  of  uses,  and^  since 
the  appointment  of  uses  was  a  present  act,  the  power  to 
devise  was  held  to  apply  at  the  date  of  the  will  or  of  the 
disposing  act,  and  so  the  residuary  clause  would  cover  neither 
lapsed  devises  nor  after-acquired  lands.  This  reason  wholly 
disappeared  when  our  statute  made  the  will  speak  from  the 
testator's  death  both  as  to  real  and  personal  property.  It  pro- 
vides that  where  a  testator,  in  express  terms,  devises  all  his  real 
property  or  indicates  his  intent  to  dispose  of  it  all,  the  will 
shall  be  construed  to  pass  all  which  he  was  entitled  to  devise 
at  the  time  of  his  death.  (2  E.  S.  57,  §  6.)  As  I  read  the 
case  of  Youngs  v.  Youngs,  the  lapsed  devise  was  carried  to 
the  residue  upon  two  grounds ;  one,  that  the  rule  as  to  lapsed 
devises  had  become  the  same  as  to  lapsed  legacies,  and,  the 
other,  that  a  contingent  remainder  framed  by  the  will  was 
wholly  undisposed  of  unless  covered  by  the  devise  of  the 
residue.  The  same  opinion  as  to  a  change  in  the  rule  is 
expressed  in  HiUis  v.  HiUis,  though  it  was  deemed  not 
essential  to  the  result  finally  reached.  The  subject  came  under 
discussion  in  the  courts  of  Massachusetts  after  an  enactment 
similar  to  our  own,  and  resulted  in  a  conclusion  which  put 
lapsed  devises  upon  a  footing  identical  with  lapsed  legacies. 
{Thayer  v.  Wellington,  9  Allen,  283.)  I  think  that  must  be 
regarded  as  the  correct  rule  applicable  to  a  general  residuary 
clause  which  is  not  narrowed  or  restricted  by  the  terms  of  its 
own  construction.  The  testator  in  the  present  case  clearly 
expressed  his  intention  to  pass  all  his  property,  and  that 
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nothing  additional  should  pass  to  his  heirs  beyond  what  he 
had  efEectually  given  them.  He  explains  his  reasons  for  that ; 
speaks  of  an  intended  disposition  of  "  the  remainder ''  of  his 
property ;  and  then  formally  devises  and  bequeaths  to  his 
executors  all  the  rest,  residue  and  remainder  of  his  estate,  both 
real  and  personal,  in  trust.  I  think  we  should  hold  that  the 
lapsed  devise  fell  into  the  residue.  Since,  in  the  event  which 
has  happened  of  the  vesting  of  the  residue  in  the  eleven 
charitable  societies,  there  was  an  imperative  direction  for  the 
conversion  of  the  real  estate  into  money  and  a  gift  of  the 
proceeds,  it  follows  tKat  the  rents  and  profits  go  with  the  residue 
to  the  ultimate  legatees.     {Lent  v.  Howa/rdy  89  N.  T.  169.) 

The  judgment  should  be  aflSrmed,  with  costs  to  all  parties 
payable  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


Mabtha  J.  Parsons,  as  Executrix,  etc.,  Respondent,  -o.  The  iJl?  ^ 
New  York  Central  and  Hudson  River  Railroad  Com-  {jjg  ^l 
PANT,  AppeUant.  -^Jg.^ 

I  166  615 
The  duty  of  active  vigilance  required  of  persons  going  upon  railroad 
tracks  must  be  adapted  to  the  circumstances  of  the  case,  and  when  the 
company,  by  its  own  conduct  and  its  published  regulations,  has  led  tho 
public  to  believe  trains  will  not  be  run  upon  its  tracks  at  specified  times 
and  places,  persons  having  occasion  to  cross  them  have  the  right  to  rely 
upon  these  assurances,  and  are  not  necessarily  guilty  of  negligence  when 
injured  by  prohibited  trains  while  doing  so. 
Id  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  M.,  plaintiff's  testator,  these  facts  appeared:  M.  was  a  passenger  on 
one  of  defendant's  trains  going  north;  he  got  out  at  a  way-station 
on  the  west  side  of  the  track,  walked  quite  rapidly  to  the  north 
a  short  distance  by  the  side  of  the  train,  and  then,  in  attempting 
to  cross  a  track  to  the  west,  was  struck  and  killed  by  a  freight  engine 
which  was  moving  rapidly  backward.  When  he  saw  the  engine  he 
attempted  to  jump  from  the  track,  but  failed  to  escape.  The  accident 
occurred  within  the  station-yard  upon  grounds  where  passengers  were 
accustomed  to  pass  and  repass  in  going  to  and  from  trains.    Defendant's 
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rules  require  freight  trains  to  approach  stations  slowly  and  to  stop 
before  reaching  a  station,  at  which  a  passenger  train  is  landing  or  receiv- 
ing passengers.  The  freight  train  was  visible  from  the  station  at  the 
distance  of  about  three  hundred  feet,  but  was  partially  concealed  from 
view  by  a  curve  in  the  road  and  by  trusses  on  a  bridge  which  it  crossed 
before  reaching  the  station,  and  about  twenty  feet  south  of  which  the 
decedent  was  killed.  No  one  saw  the  engine  approaching  until  it  got 
upon  the  bridge.  The  freight  train  was  moving  about  forty  feet  a  second ; 
not  more  than  ten  seconds  elapsed  between  the  time  M.  alighted  and 
when  he  was  struck.  During  this  time  the  engine  of  the  passenger  train 
was  blowing  off  steam,  making  a  loud  noise.  Hdd,  that  the  case  was 
properly  submitted  to  the  jury  and  the  evidence  justilled  a  verdict  for 
plaintiff;  that  M.,  having  once  looked  when  he  alighted  and  seeing  no 
train,  had  a  right  to  assume  none  would  be  coming  at  such  a  rate  of 
speed  as  would  preclude  him  from  crossing  the  track;  also,  that  it  was 
immaterial  whether  M.  when  he  alighted  ceased  to  be  a  passenger  or  not. 

Defendant  claimed  and  gave  evidence  tending  to  show  that  the  engineer  in 
charge  of  the  freight  engine  attempted  to  stop  the  train  on  approaching^ 
the  station,  by  reversing  the  lever  and  shutting  off  steam,  but  was  tem- 
porarily disabled  from  controlling  it  by  a  blow  received  from  the  lever, 
which  slipped  from  its  position  after  being  reversed,  and  struck  him. 
Expert  testimony  was  given,  tending  to  show  that  such  an  accident  could 
not  occur  if  the  lever  was  properly  reversed  except  from  a  defective 
appliance.  Hdd,  that  the  fact  that  the  engineer  was  thus  disabled  did 
not  excuse  defendant  from  the  charge  of  negligence. 

It  seems  a  passenger  on  a  railroad  train  does  not  lose  his  character  as  such 
by  alighting  at  a  regular  station,  although  he  has  not  yet  arrived  at  the 
terminus  of  his  journey. 

Where  illegal  evidence  has  been  received  without  objection,  the  remedy  of 
the  party  is  by  motion  to  strike  it  out;  an  objection  to  its  reoiption  and. 
an  exception  is  not  available. 

(Submitted  March  22,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  14,  1888,  which  aflSrmed  a  judgment  in  favor  of 
plamtiff,  entered  upon  a  verdict,  and  afiirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  wa$  brought  to  recover  damages  for  injuries 
causing  the  death  of  Thomas  Murphy,  pl^ntiffs  inte^tate^ 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  niiaterial  facts  are  stated  in  the  opinion. 
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George  C.  Greene  for  appellant.  The  cause  of  action  stated 
in  the  plaintiflPs  opening,  and  upon  which  the  verdict  was 
rendered,  is  not  the  cause  of  action  stated  in  the  complaint, 
but  is  an  entirely  distinct  and  diflferent  cause  of  action ;  so 
that  the  court  would  have  no  power  to  amend  the  complaint 
to  conform  to  the  proofs.  Such  an  action  was  formerly  known 
as  an  action  on  the  case  for  the  tort  arising  from  the  breach 
of  such  duty,  and  such  breach  is  the  gravamen  of  the  action. 
{Emigh  V.  P.,F.  W.  c&  C.  R.  R.  Co.,  4  Biss.  114;  2  Chitty's 
Pleadings  [11th  Am.  ed.]  646,  660;  1  id.  135;  NoUon  v. 
W.  R.  R.  Corp.,  15  N.  Y.  444-446  ;  1  Addison  on  Torte,  631 ; 
Ro^  V.  Mather,  51  N.  Y.  108,  112 ;  Rcmsee  v.  Phinney,  20 
Hun,  153;  Clift  v.  Rodger,  25  id.  39-42;  Volkening  v. 
De  Graf,  44  K  Y.  Supr.  Ot  424 ;  S.  C,  81  K  Y.  268-272 ; 
Tooker  v.  Amov^x,  76  id.  397 ;  CaUen  v.  Adirondack  Co,y  11 
Abb.  N.  0.  377.)  If  the  defendant  performed  its  contract 
and  discharged  the  duty  imposed  upon  it  as  a  common  carrier 
of  passengers,  from  the  time  Mr.  Murphy  became  a  passenger 
until,  by  his  own  act,  he  ceased  to  be  a  passenger,  and  the 
relation  of  carrier  and  passenger  was  terminated,  the  cause  of 
action  stated  in  the  complaint  is  fully  met  and  answered. 
Having  left  the  train  while  in  motion  without  any  invitation 
or  direction  by  defendant,  he  ceased  to  be  a  passenger  and  the 
defendant  owed  him  no  duty.  {Coram,  v.  B.  dk  M.  R.  R. 
Co.,  129  Mass.  500,  502,  503 ;  Hichey  v.  B.  <&  L.  R.  R.  Co., 
14  Allen,  432 ;  3  id.  18 ;  7  id.  207 ;  Thompson  on  Negligence, 
459;  0.  <&  C.  R.  R.  Co.  v.  StraUon,  78  111.  88;  Bridges  v. 
N.  L.  R.  R.  Co.,  L.  R,  Q.  B.  377 ;  H.  R.  R.  Co.  v.  Scheebe, 
44  HI.  460;  Z.  S.  dk  M.  S.  R.  Cb.  v. -Bonj^*, 3  Am. and Eng. 
E.  R  Cas.  427,  431 ;  50  Ga.  357 ;  State  v.  Q.  T.  R.  Co.,  58 
Me.  176;  JeweU  v.  C.  S.  c&  M.  R.  Co.,  54  Wis.  610;  26 
Alb.  Law  Jour.  239.)  There  is  absolutely  no  evidence  in  the 
case  that  the  deceased  exercised  any  care  whatever ;  the  undis- 
puted evidence  is  he  did  not,  and  it  is  self-evident  that  if  he 
had  he  could  have  avoided  the  injury.  (  Woodward  v.  N.  T"., 
L.  E.  cfe  TT.  R.  R.  Co.,  106  N.  Y.  369;  Wheehorighfy.  B.  <b 
A.  R.  R.  Co.,  135  Mass.  225, 227,  228 ;  TvUy  v.  F.  R.  R.  Co., 
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134  id.  499,  500.)  Plaintiff  cannot  recover  if  it  appears  that 
he  attempted  to  cross  the  track  without  looking  to  see  if  a  train 
was  coming.  {Woodwa/rd  v.  iV.  y.,  Z.  K  ds  W.  Ji.  li,  Co,^ 
106  N.  Y.  369 ;  Wright  v.  B.  <&  M.  R.  Co.,  129  Maes.  440; 
Nicholson  V.  Erie  R.  Co.,  41  N.  Y.  542;  Bancroft  v.  B.  dk 
W.  R.  Co.,  97  Mass.  279 ;  CordeU  v.  If.  T.  C  R.  R.  Co.,  75 
K  Y.  330-332;  Bunn  v.  D.  L.  <&  W.  R.  R.  Co.,  6  Hun, 
303;  Salter  Y.  U.  <&  B.  R.  R.  Cfe.,75  K  Y.  273;  KdloggY. 
If.  T.  C.  R.  R.  Co.,  79  id.  72,  76;  Biesigel  v.  If.  Y.  C.  R. 
R.  Co.,  34  id.  625 ;  Beck  v.  Corbin,  92  id.  658 ;  Eamm  v. 
If.  T.  C.  R.  R.  Co.,  50  N.  Y.  Supr.  Ct.  78.)  The  court 
erred  in  permitting  the  plaintiff  to  prove  that  Marsh,  the 
engineer  in  charge  of  the  locomotive  in  question,  was  dis- 
charged by  the  defendant  on  account  of  another  accident 
which  occurred  some  nineteen  months  after  the  accident  in 
question,  when  his  train  collided  with  a  coal  train  at  Black 
Rock.  {Schultz  V.  T.  A.  R.  Co.,  89  N.  Y.  250 ;  Gale  v. 
If.  T.  C.  <&  n.  R.  R.  R.  Co.,  76  id.  594;  41  Conn.  515 
6  Denio,  108 ;  15  Hun,  383 ;  14  Allen,  255 ;  4  Park.  Or.  397 
6  K  Y.  345 ;  71  id.  601 ;  Cooh  v.  Spaldvag,  52  id.  661 
Baird  v.  OUlett,  47  id.  186 ;  Anderson  v.  Rome,  W  dk  0.  R. 
R.  Co.,  54  id.  334 ;  Ha/wley  v.  Hatter,  9  Hun,  134 ;  Gahagan 
V.  B.  dk  L.  R.  R.  Co.,  1  Allen,  187-189 ;  Robinson  v.  F.  & 
W.  R.  R.  Co.,  7  Gray,  92,  95 ;  Collins  v.  Dorchester,  6  Cush. 
396;  Warner  v.  If.  T.  C.  <&  H.  R.  R.  R.  Co.,  44  N..Y.  471, 
472 ;  Maltm  v.  NesUt,  11  Eng.  Com.  Law,  318 ;  1  Greenleaf 
on  Evidence,  §§  51, 52, 53 ;  Cary  v.  Hotalvng,  1  Hill,  311-316 ; 
B.  &  S.  R.  R.  Co.  V.  Woodruff,  4  Md.  242,  253,  254 ; 
McDonald  v.  Inhdbitam,ts  of  Samoy,  110  Mass.  49 ;  Tenney  v. 
TutOe,  1  Allen,  185.) 

Charles  B.  Wheeler  for  respondent.     The  defendant  was 
guilty  of  gross  negligence.     {Terry  v.  Jewett,  78  N.  Y.  342 
Archer  v.  If.  T.,  If.  JI.  dk  H.  R.  R.  Co.,  106  id.  689,  697 
Brassea  y.  If.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  id.  235,  245 
Klein  v.  JeiX)ett,  26  K  J.  Eq.  474 ;  27  N.  J.  550.)  The  plaintiff's 
testator  was  guilty  of  no  contributory  negligence.     {Terry  v. 
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JeweUy  78  N.  Y.  340,  344 ;  BrasseU  v.  N.  Y.  0.  cfe  JZ 
B.  li.  R.  Co.,  84  id.  243;  ArcK&r  v.  N,  Y.,  N.  H. 
&  H.  B.  R,  Co,,  106  id.  595 ;  Keefe  v.  B.  &  A.  R.  R. 
Co.,  6  East.  Eep.  401.)  There  is  no  variance  between  the 
cause  of  action  set  forth  in  the  complaint  and  the  case  proved 
on  trial.  (Code  Civ.  Pro.  §  481.)  The  case  as  presented  to 
the  jury  by  the  court  was  as  favorable  to  the  defendant  as 
could  be  reasonably  asked,  and  more  than  sustained  by  the 
rule.  {Terry  v.  Jewett,  78  N.  Y.  344 ;  Brassdl  v.  iT.  Y.  C. 
i&H.  R.  R.  R.  Co.,  84  id.  243;  Arch&r  v.  N.  Y.  C.  cfe  BT. 
R.  R.  R.  Co..  106  id.  595 ;  Beefe  v.  B.  c6  A.  R.  R.  Co.,  6 
East.  Rep.  401.)  It  is  competent  to  prove  the  rate  of  speed 
of  a  train  by  persons  of  ordinary  experience.  {Salter  v.  U.  & 
B.  R.  R.  Co.,  59  JSr.  Y.  631.)  The  defendant's  exceptions 
to  the  admission  of  evidence  showing  how  the  depot  was 
accustomed  to  be  used  by  passengers  and  persons  alighting 
and  waiting  for  trains  are  not  well  taken.  {Keefe  v.  B,  & 
A.  R.  R.  Co.,  6  East.  Rep.  400 ;  Boss  v.  P.  cfe  W.  R.  R.  Co., 
id.  400.)  The  court  committed  no  error  in  sustaining  the 
challenge  of  the  plaintiff  to  the  competency  of  the  two 
employes  of  the  defendant  called  as  jurors.  {C  R.  R.  Co.  v. 
Mitchell,  63  Ga.  179 ;  People  v.  liocUne,  1  Denio,  281-300, 
306;  Chit.  Black,  sub.  p.  1363;  Bacon  Abridg.  Jur.  2,  347; 
Tidds^  Pr.  852,  853,  Maloy  v.  Town  of  Pelham,  4  N.  Y. 
S.  R.  828 ;  Robinson  v.  Randall,  82  111.  521 ;  SnJUnga  v. 
Shakespeare,  46  Mich.  408 ;  BvH  y.  Pam^and,  99  U.  S.  180.) 

RuGEB,  Ch.  J.  The  evidence  in  the  case  was,  on  some 
points,  conflicting,  but  the  jury  were  authorized  to  find,  and, 
upon  the  defendant's  appeal,  we  must  presume  that  they  found 
the  facts  in  conformity  with  the  plaintiff's  proof.  By  this  it 
appeared  that  the  plaintiff's  testator  was  run  over  and  killed 
at  the  Ferry  street  station,  in  the  city  of  Buffalo,  by  the  engine 
of  a  freight  train,  belonging  to  the  defendant,  moving  south- 
erly at  the  rate  of  from  twenty  to  thirty  miles  an  hour.  He 
was  a  passenger  on  a  train  going  northerly  from  the  Exchange 
street  station,  Buffalo,  to  La  Salle,  and  beyond,  and  had  traveled 
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three  miles  of  the  distance  when  he  reached  the  Ferry  street 
station,  where  the  train  was  accustomed  to  stop  for  the  pur- 
pose of  taking  on  and  letting  off  passengers.  As  the  passenger 
train  reached  the  station-house,  after  it  had  been  called  by  the 
brakeman,  and  while  it  was  going  slowly,  but  had  not  yet 
entirely  stopped,  the  deceased  stepped  down  from  the  second 
car  upon  its  westerly  side  upon  a  plank-walk,  or  platform, 
and  proceeded  along  by  the  side  of  the  moving  train  for  some 
forty  or  fifty  feet  when  he  attempted  to  cross  over  the  westerly 
track.  Before  this  the  passenger  train  had  entirely  stopped. 
When  he  reached  a  point  about  ten  feet  from  the  passenger 
train,  and  being  then  between  the  rails  of  the  westerly  track, 
he  was  struck  by  the  engine  of  the  freight  train  which  was 
backing  down  in  a  rapid  manner.  The  whole  transaction 
occurred  in  front  of  the  station-house,  and  within  the  station 
yard,  upon  ground  where  passengers  were  accustomed  to  pass 
and  repass  in  going  from  and  coming  to  the  trains.  The  rules 
of  the  defendant  required  freight  trains  to  approach  stations 
slowly,  and  to  stop  before  reaching  stations  at  which  a  passen- 
ger train  is  landing  or  receiving  passengers.  The  freight  train 
came  from  the  north,  and  at  the  distance  of  about  300  feet 
from  the  station  was  visible,  although  partially  concealed 
from  the  view  of  those  standing  at  the  station  by  a  curve  in 
the  road,  and  also  by  trusses  upon  a  bridge  over  Ferry  street, 
running  immediately  north  of  the  station  grounds,  which 
trains  going  south  were  obliged  to  cross  before  reaching  the 
station.  The  deceased  was,  when  struck,  about  twenty  feet 
south  of  the  bridge.  He  was  seen  walking  quite  rapidly  to 
the  north,  in  the  direction  of  the  approaching  train,  when  he 
turned  and  started  to  go  across  the  track,  and  as  he  saw  the 
train  attempted  to  jump  but  failed  to  prevent  a  collision,  and 
was  struck  while  in  the  act  of  jumping  to  avoid  it.  It  did 
not  appear  for  what  purpose  the  deceased  was  going  across  the 
westerly  track,  but  it  was  stated  that  he  sometimes  got  off 
and  communicated  with  relatives  or  friends,  who  lived  next 
the  station  yard,  on  the  west  side,  as  he  passed  over  the  road. 
As  the  deceased  walked  along  the  track  he  was  necessarily 
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looking  in  the  direction  from  which  the  freight  train  was 
approaching,  but  no  positive  proof  was  given  that  he  looked 
towards  it  immediately  before  he  was  struck,  and  it  is  not 
probable  that  he  could  have  seen  it  if  he  had  looked  when 
he  first  alighted,  or  for  some  seconds  thereafter.  Not  to  exceed 
ten  seconds  elapsed  between  the  time  when  he  ahghted  from 
the  train  and  that  when  he  was  struck,  and  during  that  time  the 
engineer  of  the  passenger  train  was  exhausting  its  steam, 
making  aloud  noise.  The  freight  train  was  running  probably 
at  the  rate  of  forty  feet  a  second  and,  when  the  deceased  first 
alighted,  was  probably  beyond  the  line  of  his  vision. 

We  are  of  the  opinion  that  the  case  was,  in  all  of  its  aspects, 
one  for  the  jury.  The  point  made  by  the  appellant  that  there 
was  a  variance  between  the  cause  of  action  proved  and  that  laid 
in  the  complaint  is  not  well  taken.  The  complaint  stated  all  of 
the  facts  necessary  to  maintain  the  action,  and  complied 
with  the  requirements  of  the  Code  in  that  respect.  Evidence 
was  given  tending  to  support  the  allegations  of  the  complaint, 
4fcnd  it  was  for  the  jury  to  find  whether  they  had  been  proved 
or  not. 

The  contention  that  the  negligence  of  the  defendant,  as 
alleged,  consisted  only  of  its  omission  to  perform  the  duty 
which  it  owed  to  the  deceased  as  a  passenger,  is  f  oimded  upon 
A  misconstruction  of  the  language  of  the  complaint.  We 
think  it  immaterial  whether  the  deceased,  when  he  alighted 
from  the  passenger  train,  ceased  to  be  a  passenger  or  not.  He 
was  certainly  neither  a  wrong-doer  nor  trespasser  by  so  doing. 
He  might  thereby  have  subjected  himself  to  increased  risks,  for 
which  he  would  have  no  redress  against  the  railroad  company, 
but  if  he  should  be  afterwards  killed  by  the  gross  negligence 
of  the  company  without  fault  on  his  part,  tlie  company  would 
be  liable.  This  was  the  case  stated  by  the  complaint.  The 
defendant  also  claims  that  it  was  not  negligent  in  running  its 
freight  train  through  the  station  at  a  high  rate  of  speed  while 
•a  passenger  train  was  there  engaged  in  taking  on  and  loading 
passengers.  This  claim  is  mainly  based  upon  evidence  that 
SioKELs— Vol.  LXVIII.    46 
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the  engineer  in  charge  was  temporarily  disabled  from  con- 
trolling his  engine  by  an  accident  received  from  the  lever  which 
slipged  from  its  position,  after  being  reversed,  and  struck  him. 
a  violent  blow.  The  argument  is  that  the  engineer  had  per- 
formed his  whole  duty,  in  respect  to  stopping  the  train,  by 
reversing  the  lever  and  shutting  off  steam.  Some  evidence 
was  given  for  the  defendant  by  its  employes  that  they  were  not 
cognizant  of  any  means  of  retaining  the  lever  in  its  place  after 
being  reversed,  except  what  were  in  use  on  this  engine.  Other 
experts,  however,  gave  evidence  tending  to  show  that  such  an 
accident  could  not  occur  if  the  lever  was  properly  reversed^ 
except  from  a  defective  appliance.  It,  however,  require^  no 
expert  to  determine  these  facts,  for  it  is  obvious  to  the  most 
ordinary  comprehension  that  a  reliance  upon  a  lever  which  is 
liable  to  be  forced  from  its  place  by  the  natural  action  of  the- 
machinery,  in  a  matter  of  such  importance,  is  an  act  of  the* 
grossest  carelessness.  The  remedies  for  such  a  fault  are  so 
numerous  and  common  that  they  must  be  presumed  to  be 
within  the  knowledge  of  all  intelligent  persons.  We  think 
it  an  alarming  proposition  to  assert  that  a  railroad  company  is 
to  be  excused  from  the  consequences  of  running  trains  at  great 
speed  through  stations,  or  in  the  streets  of  a  populous  city, 
because  of  an  impossibility  of  its  servants  to  control  the  powers 
which  propel  them.  If  this  lever  was  liable  to  be  displaced 
by  the  working  of  the  machinery,  it  was  the  plain  duty  of  the^ 
engineer  to  hold  it  in  its  position  until  the  stoppage  of  the  traia 
had  produced  a  compliance  with  his  instructions  and  removed 
the  danger.  This  would  have  required  his  attention  for,  pos- 
sibly, ten  seconds  of  time.  The  negligence  of  the  company 
in  running  its  train  through  the  station  at  a  high  rate  of  speed 
is  recognized  by  the  rules  of  the  company,  and  it  is  too  obvious  to* 
require  discussion. 

A  more  difficult  question  arises  over  the  allegation  of  con- 
tributory negligence  on  the  part  of  the  deceased.  We  do  not 
think  that  a  passenger  on  a  railroad  train  loses  his  character 
as  such  by  alighting  from  the  cars  at  a  regular  station  from, 
motives  of  either  business  or  curiosity,  although  he  has  not 
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yet  arrived  at  the  terminus  of  his  journey.  It  cannot  prop- 
erly be  said,  we  think,  if  a  passenger  leaves  a  train  for  the 
purpose  of  obtaining  refreshments  at  a  regular  station,  or 
transacting  business  during  its  stay  there,  but  intending  to 
return  and  continue  his  passage,  ceases  to  be  a  passenger 
or  loses  the  right  of  being  protected  by  the  regulations  which 
the  company  have  provided  for  the  safety  of  persons  trav- 
eHng  on  its  cars  and  using  its  station-grounds.  He  may  not 
stand  upon  the  tracks  or  go  thereon  without  using  the  care 
and  caution  required  of  prudent  persons  under  the  circum- 
stances of  the  case ;  but  if  a  person  under  such  circumstances 
is  injured,  by  the  omission  of  the  servants  of  the  company  to 
obey  rules  adopted  for  the  protection  of  persons  in  that  sit- 
uation, we  think  it  becomes  liable  for  injuries  thus  received. 
The  rule,  which  prescribes  it  to  be  the  duty  of  persons  to 
exercise  care  and  caution  in  going  upon  railroad  tracks  and 
to  use  their  senses  of  seeing  and  hearing  for  the  purpose  of 
discovering  and  avoiding  dangers,  is  one  frequently  found 
in  reported  cases,  and,  as  a  general  rule,  is  salutary  and  just. 
But  theduty  of  active  vigilance  must  be  adapted  to  the  cir- 
cumstances of  the  case,  and  if  the  offending  company  has  by 
its  own  conduct  and  by  its  published  regulations  led  the 
public  to  believe  that  trains  would  not  be  run  on  its  tracks 
at  specified  times  and  places,  persons  having  occasion  to  cross 
them  have  the  right  to  rely  on  the  assurance  of  the  company 
and  are  not  necessarily  guilty  of  negligence  when  injured  by 
prohibited  trains  while  doing  so.  The  deceased  was  justified 
in  supposing  that  no  rapidly  moving  train  would  come  into 
the  station  while  he  remained  in  the  yard  and  was  engaged 
in  communicating  with  his  friends  on  the  west  side.  He  had 
frequently  done  so  before  and  had  been  lulled  into  a  sense 
of  security  by  the  immunity  which  he  had  before  enjoyed 
and  the  reliance  which  he  placed  upon  the  care  exacted  of  its 
servants  by  the  railroad  company.  It  is  quite  doubtful 
whether  he  was  able  to  see  the  freight  train  until  he 
approached  near  the  place  where  he  started  to  cross  the 
westerly   track,  as   it   was,  presumptively,  approaching    at 
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the  rate  of  at  least  forty  feet  per  second,  and  the  jury  were 
justified,  from  the  evidence,  in  finding  that  he  had  looked  in 
the  direction  in  which  he  was  walking  and  did  not  aee  the 
train.  That  he  did  not  hear  it  is  quite  conceivable  at  the 
exhaust  steam  of  the  passenger  engine  made  considerable 
noise,  and  the  witnesses  generally  agree  that  no  one  saw  or 
heard  the  freight  engine  until  it  got  upon  the  bridge, 
and,  after  that,  it  passed  the  station  in  an  instant  of  time. 
Having  once  looked  and  seeing  no  train,  he  had  a  right  to 
assume  that  none  would  be  coming  at  such  a  rate  of  speed  as 
would  preclude  him  from  crossing  a  single  track.  It  is  prob- 
ably true  that  if  he  had  looked  both  ways  at  the  moment  of 
stepping  upon  the  track,  he  could  have  seen  the  approaching 
train,  but  that  might  be  said  of  almost  every  accident  of  a 
similar  character,  and  is  a  degree  of  vigilance  seldom  adopted 
by  anyone,  and  would  require  the  impossible  feat  of  looking 
in  opposite  directions  at  the  same  time,  or  anticipating  the 
point  from  which  he  was  to  be  assailed.  The  law  does  not 
require  this;  neither  is  there  any  rule  which  will  defeat  a 
recovery  in  cases  of  this  kind  merely  because  it  was  possible 
for  an  injured  person  to  discover  an  approaching  train.  The 
law  does  not  forbid  persons  from  crossing  railroad  tracks 
or  impose  upon  them  exclusive  responsibility  for  damages 
incurred  in  making  such  an  attempt.  The  question  is,  whether 
the  injured  party,  under  all  of  the  circumstances  of  the  case, 
exercised  that  degree  of  care  and  caution  which  prudent 
persons  of  ordinary  intelligence  usually  exercise  under  like 
circumstances.  This  rule  ipust  in  all  cases,  except  those 
marked  by  gross  and  inexcusable  negligence,  render  the  ques- 
tion involved  one  of  fact  for  the  jury. 

We  think  the  jury  could  properly  find  that  the  deceased 
did,  under  the  circumstances  of  this  case,  exercise  such  care 
and  caution  as  exempted  him  from  the  imputation  of  negli- 
gence. {Terry  v.  Jewett,  78  K  T.  338 ;  Brassdl  v.  jV.  T. 
a  dk  H.  R.  R.  R.  Co.,  84  id.  241 ;  Archer  v.  N.  F.,  W.  E. 
&  H.  R.  R.  Co.,  106  id.  589.) 

The  defendant  also  claims  that  the  court  improperly  allowed 


1889.]  Parsons  v.  N.  Y.  C.  &  H.  R.  R  R  Co.  365 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

the  plaintiflPs  counsel  to  cross-examine  the  witness  Marsh  and 
prove  why  he  was  discharged  from  the  defendant's  employ 
some  eighteen  months  after  the  accident  in  question.  The 
question  objected  to  was :  "  What  was  the  occasion  of  your 
going  when  you  did  go  ? "  This  question  was  competent  on 
the  question  of  the  witness'  credibility,  and  if  competent  for 
any  purpose,  the  objection  to  it  was  not  well  taken,  although 
counsel  claimed  it  to  be  admissible  on  an  erroneous  ground. 
The  witness  did  not  answer  this  question,  and  the  question  was. 
then  put "  what  was  the  occasion  of  your  leaving  the  com- 
pany's employ  ? "  This  was  not  objected  to  and  the  witnesa 
answered,  "  I  was  coming  into  Black  Rock  yard  with  a  coal 
train  and  had  a  collision  with  a  switch  engine  pulling  off  the 
branch  with  another  train."  Question.  "  Did  they  discharge 
you  for  it?"  Answer.  "Yes,  sir."  The  defendant  then 
made  its  objection  and  took  its  exception.  The  evidence  was. 
then  already  before  the  jury  without  exception,  and  the 
defendant's  remedy  was  to  move  to  strike  the  evidence  out. 
This  he  did  not  do.  We  think,  therefore,  the  defendant 
did  not  raise  the  question  properly ;  but  if  we  were  of  the 
contrary  opinion,  we  should  not  be  inclined  to  reverse  the 
judgment  upon  this  ground.  If  the  evidence  tended  in  any 
way  to  injure  the  defendant,  it  was  upon  the  question  of 
the  negligence  of  the  defendant.  This  was  established  by 
evidence  beyond  dispute,  and  the  testimony  of  this  witness 
could  not  be  said  to  have  affected  it.  All  of  the  evidence 
goes  to  show  that  the  defendant  ran  its  train  at  a  high  rate  of 
speed  through  a  crowded  station  in  violation  of  its  published 
rules. 

There  was  practically  no  question  for  the  jury  in  respect  to 
the  question  of  the  defendant's  negligence. 

The  case  was  submitted  to  the  jury  upon  a  charge  eminently 
favorable  to  the  defendant,  and  we  think  it  had  no  reason  to 
take  exception  to  it, 

Some  few  other  exceptions  were  taken  to  the  rulings  of  the 
trial  court  in  the  admission  of   evidence,  but  we  think  no 
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errors  were  committed  which  authorize  the  reversal  of  this 
judgment. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Earl  and  Gray,  JJ.,  not  voting. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
M.  D.  C.  Crawfoed  et  aL,  as  Executors,  etc. 

Emeliks  p.  Hatward,  Appellant,  v,  Charlss  S.  Baskbb 
et  al.,  Respondents. 

The  will  of  B.  directed  his  executors  to  divide  his  residuary  estate  into  a 
certain  number  of  equal  shares,  one  of  which  he  gave  to  each  of  the 
children  living  at  the  time  of  his  death  of  six  deceased  brothers  and 
sisters  named.  Then  followed  this  provision:  "  In  case  any  one  or  more 
of  the  children  of  either  or  any  of  my  deceased  brothers  and  sisters 
mentioned  in  this  clause  of  my  will,  shall  die  or  have  died  before  me 
leaving  lawful  issue  surviving  at  the  time  of  my  death,  then  and  in  that 
case  such  issue  of  my  deceased  nephew  or  niece  shall  receive  the  share 
which  his  or  her  ancestor  would  have  received  under  this  clause  of  my 
will  had  she  or  he  been  living  at  the  time  of  my  death,  excepting  in  the 
case  of  the  issue  of  Lemuel  Crawford,  deceased,  to  whom  this  clause 
shall  not  apply.  The  children  of  the  said  Lemuel  Crawford,  deceased, 
having  been  left  a  legacy  in  a  former  clause  of  this  will."  Said  Lemuel 
Crawford  was  a  son  of  a  sister  of  the  testator,  to  whose  children  a  sixth 
was  given.  Prior  to- the  making  of  the  will  several  of  the  children  of 
the  testator's  brothers  and  sisters,  named  in  the  residuary  clause,  had 
died  leaving  issue  who  survived  the  testator.  Hdd,  that  the  provision 
was  not  strictly  substitutionary,  and  the  said  issue  took,  irrespective  of 
the  time  of  the  death  of  their  parents,  the  share  their  parents  would  have 
been  entitled  to  had  they  survived  the  testator,  they  taking  as  primary 
legatees,  not  as  representatives  by  way  of  substitution  to  interests  given 
in  the  prior  clause. 

The  cases  bearing  on  the  question  of  construction  considered  and  classified. 

Except  in  one  instance  specific  legacies  were  given  to  the  issue  of  nephews 
and  nieces  who  had  died  before  the  making  of  the  will;  the  amounts  of 
these  legacies,  however,  were  not  uniform  or  identical  in  amount  with 
what  they  would  take  under  the  residuary  clause,  and  they  were  smaller 
than  the  legacy  given  to  Lemuel  Crawford.  Held,  the  fact  that  the  testator 
excluded  the  issue  of  the  latter  from  participating  in  the  residuary  estate 
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because  of  the  prior  provision  for  them,  did  not  exclude  other  issue  simi- 
larly situated,  as  the  will  showed  the  intent  that  they  should  be  included. 
Mem,  of  decision  below,  45  Hun,  294. 

(Argued  March  25,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
made  July  1,  1887,  which  affirmed  a  decree  of  the  surrogate 
of  the  county  of  Westchester  on  settlement  of  the  accounts 
of  M.  D.  C.  Crawford  et  al.,  as  executors  of  the  will  of 
Joseph  S.  Barker,  deceased. 

The  question  was  as  to  the  distribution  of  the  residuary 
estate.    The  disposing  clauses  of  the  will  are  as  follows : 

"  I^trsi.  I  direct  my  said  executors  to  pay  all  my  just  debts 
and  funeral  expenses  as  soon  as  convenient  after  my  decease. 

^^  Second.  I  direct  my  said  executors  to  pay  to  Eev.  Morris 
D.  0.  Crawford  the  sum  of  five  thousand  dollars,  which  sum 
I  give  and  bequeath  to  him  irrespective  of  any  sum  which  he 
may  be  entitled  to  receive,  under  the  provisions  of  this  will,  as 
one  of  the  children  of  my  deceased  sister,  Mary  Crawford. 

"  Third.  I  give  and  bequeath  and  direct  my  executors  to 
pay  as  follows :  That  is  to  say,  to  J.  Barker  More,  the  son  of 
Luther  More,  the  sum  of  one  thousand  dollars.  To  Margaret 
and  Mary  Ellen,  the  granddaughters  of  my  deceased  brother 
Isaac  Barker,  each  the  sum  of  one  thousand  dollars.  To 
Charles  S.,  the  grandson  of  my  deceased  brother  Nathaniel 
Barker,  the  sum  of  two  thousand  dollars.  To  the  three  chil- 
dren of  Dorinda  Edwards,  being  the  grandchildren  of  my 
deceased  brother  Thomas  B.  Barker,  each  the  sum  of  one 
thousand  dollars.  To  Wilbur  F.  Henderson,  the  grandson  of 
my  deceased  brother  Elijah  C.  Barker,  the  sum  of  two  thousand 
dollars.  To  the  two  children  of  Joseph  B.  Crawford,  being 
the  grandchildren  of  my  deceased  sister  Mary  Crawford,  each 
the  sum  of  one  thousand  dollars.  To  the  two  sons  of  my  niece 
Mary  Stevens,  each  the  sum  of  one  thousand  dollars.  To  the 
•children  of  Lemuel  Crawford,  deceased,  each  the  sum  of  two 
thousand  dollars.     To  the  son  of  Elmira  Mickel,  daughter  of 
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Mary  Crawford,  the  sum  of  one  thousand  dollars.  To  my 
coachman,  John  Barron,  the  sum  of  five  hundred  doUars.  To 
my  gardener,  Joseph  Richards,  the  sum  of  two  himdred  and 
fifty  dollars.  To  my  house  servant,  Julia  Byrnes,  the  sum  of 
two  hundred  and  fifty  dollars.  And  to  Anna  Sullivan, 
formerly  one  of  my  house  servants,  the  sum  of  two  hundred 
and  fifty  dollars. 

"  Fourth.  I  give  and  bequeath  and  direct  my  executors  to 
pay  the  sum  of  one  thousand  dollars  to  the  children  living  at 
the  time  of  my  death  of  Mary  Jane  Gordon,  being  the  grand- 
children of  my  deceased  brother  Thomas  B.  Barker,  the  said 
sum  of  one  thousand  doUars  to  be  divided  share  and  share 
alike  between  such  children  living  at  the  time  of  my  death  of 
the  said  Mary  Jane  Gordon. 

"  Fifth,  I  give  and  bequeath  and  direct  my  executors  tO" 
pay  to  Jane  Barker,  AngeKne  Barker  and  Hester  Haviland, 
daughters  of  my  deceased  brother  Frederick  Barker,  each  the 
sum  of  seven  himdred  dollars  if  they  be  living  at  the  time  of 
my  death,  but  if  either  of  the  said  daughters  of  my  deceased 
brother,  Frederick  Barker,  should  die  before  me,  then  I  give 
and  bequeath  and  direct  my  said  executors  to  divide  the  sum 
of  twenty-one  hundred  dollars,  share  and  share  alike,  among^ 
such  of  said  daughters  of  my  deceased  brother  Frederick  Bar- 
ker, mentioned  in  this  clause  of  my  will,  as  shall  be  living  at 
the  time  of  my  death. 

"  Sixth.  I  give  and  bequciath  and  direct  my  executors  ta 
pay  to  Charlotte  Y.,  the  widow  of  my  deceased  son  Morris  D. 
C.  Barker,  the  sum  of  one  thousand  dollars  if  she  be  living  at 
the  time  of  my  death. 

'^Seventh.  All  the  rest,  residue  and  remainder  of  my  said 
estate  I  direct  my  executors  to  divide  into  equal  shares ;  the 
number  of  said  equal  shares  to  be  made  one  more  than  the 
number  of  legatees  hereinafter  mentioned  in  this  clause  of  my 
will ;  and  I  give,  devise  and  bequeath  and  I  direct  my  execu- 
tors  t9  pay  the  amount  of  the  said  rest,  residue  and  remainder 
of  my  estate,  after  being  divided  into  equal  shared,  as  follows : 
Two  of  such  sbaroj  as  above  provided  for  to  Grace  Place,  the 
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wife  of  Barker  Place.  One  share  to  Marion,  daughter  of 
Barker  and  Grace  Place.  One  share  to  Emeline  Hayward, 
daughter  of  my  deceased  niece,  Susan  A.  Place.  One  sliare  to 
Isabel  Sullivan,  daughter  of  my  deceased  niece  Susan  A. 
Place.  One  share  to  each  of  the  children  living  at  the  time 
of  my  death  of  my  deceased  brother  Isaac  Barker.  One 
share  to  each  of  the  children  living  at  the  time  of  my  death 
of  my  deceased  brother  Nathaniel  Barker.  One  share  to 
each  of  the  children  living  at  the  time  of  my  death  of  my 
deceased  brother  Thomas  B.  Barker.  One  share  to  each  of 
the  children  living  at  the  time  of  my  death  of  my  deceased 
brother  EUjah  0.  Barker.  One  share  to  each  of  the  children 
living  at  the  time  of  my  death  of  my  deceased  sister  Jane 
Hart.  One  share  to  each  of  the  children  living  at  the  time 
of  my  death  of  my  deceased  sister  Mary  Crawford,  but  in  case 
any  one  or  more  of  the  children  of  either  or  any  of  my  deceased 
brothers  and  sisters,  mentioned  in  this  clause  of  my  will,  shall 
die  or  have  died  before  me  leaving  lawful  issue  survivincr  at 
the  time  of  my  death,  then,  and  in  that  case,  such  issue  of  my 
deceased  nephew  or  niece  shall  receive  the  share  which  his  or 
her  ancestor  would  have  received  under  this  clause  of  my  will, 
had  she  or  he  been  living  at  the  time  of  my  death,  excepting 
in  the  case  of  the  issue  of  Lemuel  Crawford,  deceased,  to 
whom  this  clause  shall  not  apply.  The  children  of  the  said 
Lemuel  Crawford,  deceased,  having  been  left  a  legacy  in  a 
former  clause  of  this  will." 

Several  of  the  children  of  the  brothers  and  sisters  named 
in  the  residuary  clause  had  died  before  the  making  of  the  will, 
leaving  issue  who  survived  the  testator ;  others  of  said  children 
died  between  the  time  of  the  making  of  the  will  and  the  tes- 
tator's death.  The  further  facts,  as  far  as  material,  are  stated 
in  the  opinion. 

J,  K  JIaywa/rd  for  appellant.     Only  living  legatees  could 
share  in  the  residue.     {Maberly  v.  Strode^  3  Ves.  450 ;  Lake 
v.  RoUnsm^  2  Mo.  386.)    A  word  occurring  more  than  once 
SicKULs— Vol.  LXVIIL    47 
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in  a  will  shall  be  presumed  to  be  used  always  in  the  same  sense, 
unless  a  contraiy  intention  appears  in  the  context.  (3  Jar. 
[K.  &  T.  ed.]  707;  1  Doug.  268;  3  Drew,  472;  Radclifv. 
Buckleyj  10  Ves.  201.)  The  word  "children"  is  restricted, 
by  the  express  adjective  *.*  living,"  to  the  parents  of  contingent, 
future  representatives.  {Crook  v.  WhiUy,  26  L.  J.  Ch.  350.) 
The  word  "children"  also  is  restricted  by  the  phraae, 
*^  mentioned  in  this  clause  of  my  will,"  to  nephew  degree 
living  at  the  date  of  the  will,  because  such  only  had  been 
already  "  mentioned  "  for  a  provision  in  this  clause.  (3  Jar. 
[K.  &  T.  ed.]  707;  Doe  v.  lia/wding,  2  Bam.  &  Aid.  452; 
JVorris  v.  Beyea,  13  N.  Y.  283  ;  Wigram,  rule  6  [ed.  1872], 
10 ;  Jones  v.  Doe,  1  Scam.  276 ;  2  Jar.  Ch.  29,  684,  §  7 ; 
Hunter  v.  Bunter^  17  Barb.  85 ;  HaU  v.  Warren,  9  H.  L.  420 ; 
Van  AUen  v.  Moers^  5  Barb.  10 ;  Downing  v.  Bain^  24 
Oa.  375.)  Members  of  a  class  provided  for  nominatim^  will 
not  take  a  double  provision  by  ambiguous  parsing,  nor  by  a 
subsequent  class  description  for  other  members  of  the  class. 
{Dewitt  V.  Ta;tes^  10  Johns.  156;  PhiUips  v.  Daviea^  92 
N.  Y.  199 ;  White  v.  WaMy^  26  Beav.  24 ;  Creveling  v.  Jonea^ 
21  N.  J.  Law  Eep.  573 ;  Early  v.  Benhow,  2  Coll.  342 ; 
Humphreys  v.  Beribow^  2  Cox,  184;  Eddels  v.  Johnson^ 
1  Giff.  22;  Branston  v.  Weightman^  35  Ch.  Div.  551; 
Megson  v.  Hindle^  15  id.  198 ;  Campbell  v.  Clark^  10  Atl. 
Rep.  702  ;  Vam.  AUen  v.  Moers,  5  Barb.  113 ;  Shelly  v.  Bryer^ 
1  Jac.  207 ;  Low  v.  Harmxmy,  72  N.  Y.  413 ;  WiUis  v. 
Jenhmsy  30  Ga.  167 ;  Palmer  v.  Horn,  84  X.  Y.  522 ;  Smith 
V.  Lidiard,  3  K.  &  J.  252 ;  Barley  v.  MoUard,  1  Euss.  & 
Ry.  581.)  Respondents  are  under  a  legal  disability  in  their 
character  of  non-next  of  kin,  which  puts  them  hors  de  combal  in 
a  construction  contest  even  for  a  single  provision  as  against  the 
next  of  kin.  The  court  will  not  ransack  the  canons  of  inter- 
pretation for  disinherison.  {Roosevelt  v.  Fulton,  7  Cow.  79  ; 
Downing  v.  Bain,  24  Ga.  372 ;  Hall  v.  Warren,  9  H.  L. 
433 ;  2  R.  8.  97,  §  11 ;  Code,  §§  12,  2514  ;  Slosson  v.  Lynch, 
43  Barb.  161 ;  Quinn  v.  Harderibrook,  54  N.  Y.  86 ;  Swavne 
V.  Kemmerly,  1  Y.  &  B.  469 ;  Harris  v.  Iloyd,  1  T.  &  R. 
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310;  Smith  v.  Lidiard^  3  K.  &  J.  252;  Van  KleecJcY. 
Dutch  Churchy  6  Paige,  612;  20  Wend.  469;  Bender  v. 
Dietrich,  7  Watts  &  S.  284 ;  Graydon'a  Estate,  25  N.  J.  Eq. 
561 ;  Leigh  v.  Samdge,  1  McCarter,  124 ;  Jackson  v.  Schavher, 
7  Cow.  187 ;  4  Kent's  Com.  [11th  ed.]  535  n ;  Doe  v.  Dring, 
2M.  &  S.  454;  15  Brington's  Will,  Haz.  Reg.  Penn.  50; 
Cromer  v.  Pinckney,  3  Barb.  Ch.  466;  Porter^ a  Appeal^ 
45  Penn.  St.  201.)  It  requires  "  a  necessary  impKcation,".  an 
"  unambiguous  gift "  to  make  a  good  bequest  as  against  the 
next  of  kin.  (Fleming  v.  Brooks,  1 S.  &  L.  318 ;  In  re  HvU, 
21  Beav.  314;  Reed  v.  Stewart,  4  Euss.  69;  Crevding  v. 
Jones,  21  N.  J.  Law  Eep.  576.)  Even  the  equity  of  an 
unprovided  for  co-equal  claimant  is  counter-balanced,  if  handi- 
capped with  others  already  provided  for.  (Branston  v. 
Weightman,  35  Ch.  Div.  551 ;  Megson  v.  Hindie,  15  id.  198; 
Shdly  V.  Bryer,  Jac.  207 ;  Radcliff  v.  Buckley,  10  Ves.  194.) 

Joseph  S.  Wood  for  Charles  S.  Barker,  respondent.  An 
express  and  positive  devise  cannot  be  controlled  by  the  reason 
assigned,  or  by  subsequent  ambiguous  words,  or  by  inference 
and  argument  from  other  parts  of  the  will.  (2  Redf .  on  Wills, 
426.)  It  was  not  necessary,  in  order  that  the  issue  of  the 
deceased  nephew  of  the  testator  should  share  in  the  residuary 
estate,  that  that  deceased  nephew  should  have  been  living  at 
the  time  of  the  testator's  death.  {Teed  v.  Morton,  60  N.  Y. 
502 ;  Tytherleigh  v.  Harhin,  6  Sim.  329 ;  Clay  v.  Bennington, 

7  id.  370 ;  Zawrence  v.  Bebbard,  1  Brad.  252 ;  Bell  v.  Beck- 
with,  2  Beav.  308 ;  Abbey  v.  Aymar,  3  Dem.  400 ;  Long  v.  Tabor, 

8  Penn.  229 ;  Wheder  v.  Allen,  54  Me.  232 ;  Christopherson  v. 
Naybor,  1  Mer.  320 ;  Loring  v.  Thmnas,  1  Dr.  &  Sm.  497 ;  In 
re  Hotchkiss,  8  L.  R.  643 ;  Giles  v.  Giles,  8  Sim.  360 ;  Rust  v. 
Baker,  id.  443 ;  Jarvis  v.  Pond,  9  id.  549 ;  Smith  v.  Smith,  8  id. 
353 ;  Favlding's  Trust,  26  id.  263 ;  Chapman's  Will,  32  id. 
382 ;  Ive  v.  Xing,  16  id.  46 ;  Coulthurst  v.  Carter,  15  id.  421 ; 
Gaskell  v.  Holmes,  3  Hare,  438 ;  Etches  v.  Etches,  3  Drewry, 
441 ;  Hannwm  v.  Svms,  2  De  Gex  &  J.  151 ;  Jordan's  Trust, 
2  New,  57 ;  Parsons  v.  Guilliford,  10  Jur.  [N.  S.]  231 ; 
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Atwood  V.  Alford,  L.  R,  2  Eq.  479 ;  PhUp's  Will,  L.  R, 

7  id.  151 ;  Potter's  Trust,  L.  R,  8  id.  52 ;  Bamaby  v.  Tas- 
sell,  L.  K.  11  id.  363 ;  Adams  v.  Adams,  L.  R,  14  id.  246 ; 
Oowling  v.  Thompson,  19  Law  T.  Eep.  [K  S.]  242 ;  In  re 
Sibley,  L.  R,  5  Cli.  Div.  494 ;  In  re  Smith,  id.  497 ;  Wing- 
field  V.  Wingfield,  L.  E.,  9  id.  658 ;  Harris  v.  Han^,  L.  R^ 
11  id.  663 ;  In  re  Lucas,  L.  R,  17  id.  788 ;  Miles  v.  Tud- 
way,  49  Law  T.  664 ;  Cort  v.  Winder,  1  CoUyer,  320 ;  King 
V.  Cl^aveland,  4  De  Gex  &  J.  477 ;  AsTdiTig  v.  Knowles, 
3  Drewry,  593 ;  Le  Jaune  v.  Le  Jaune,  2  Keen's  Ch.  701 ; 
In  re  Orton^s  Trust,  L.  K.,  3  Eq.  375 ;  Martin  v.  HcHgate, 
L.  R,  1  H.  of  L.  175 ;  Heron  v.  StoTces,  2  Dr.  &  W.  98 ; 
Lamphier  v.  Buck,  5  Am.  Law  Reg.  [N.  S.]  224.) 

GrwiUim  cfe  Meyers  for  Mary  E.  Williams,  respondent.  The 
fact  that  Mary  E.  WiUiams  is  not  specifically  named  in  the  ear- 
lier parts  of  the  will,  and  is  the  only  grandchild  thus  overlooked, 
is  evidence  of  the  testator's  intention  to  provide  for  her  under 
the  residuary  clause,  for  the  testator  was  benevolently  disposed 
to  do  something  for  all  these  grandchildren,  and  evidently 
intended  not  to  neglect  any  one  of  them.     {OHes  v.  Giles, 

8  Sim.  360 ;  Lc^rence  v.  Hebard,  1  Bradf .  252 ;  Jarman  on 
Wills,  633.) 

Walter  Edwards  for  George  B.  Edwards  et  al.,  respondents. 
It  is  the  intention  of  the  testator,  as  expressed  in  his  will, 
which  is  to  govern,  and  this  must  be  judged  of  exclusively  by 
the  words  of  the  instrument  applied  to  the  subject-matter  and 
surrounding  circumstances.  (1  Redf.  on  Law  of  Wills,  432, 
433 ;  Chrystie  v.  Phyfe,  19  N.  Y.  344,  348 ;  Arcularius  v. 
Oeisenhadner,  3  Bradf.  64 ;  Lytle  v.  Beveridge,  58  N.  T.  592.) 
A  clearly  expressed  intention  in  one  portion  of  the  will  is  not 
to  yield  to  a  doubtful  construction  in  any  other  portion  of  the 
instrument.  (1  Redf.  on  Wills,  433 ;  Corrigan  v.  Kieman, 
1  Bradf.  208.)  Extrinsic  evidence  is  not  admissible  to  alter, 
detract  from  or  add  to  the  terms  of  a  will,  except  to  rebut  a 
resulting  trust  attaching  to  a  legal  title  Created  by  it,  or  to 
remove  a  latent  ambiguity  arising  from  words  equally  descrip- 
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tive  of  two  or  more  subjects  or  objects  of  gift.     (Jarman's  Gen- 
eral Eules,  8  ;  Mann  v.  Mcmn^  1  Johns.  Ch.  231 ;  14  Johns.  1.) 

Andbews,  J.  The  decision  in  this  case  turns  on  the 
point  whether,  under  the  will,  the  issue  of  nephews  and 
nieces  of  the  testator,  who  died  during  his  lifetime 
and  before  the  making  of  the  will  take  under  the 
residuary  clause,  the  share  which  their  parents  would  have 
taken  if  they  had  survived  the  testator.  His  ten  brothers  and 
sistere  had  died  before  the  date  of  the  will,  seven  of  whom 
left  children  surviving  them  at  that  time,  but  several  nephews 
and  nieces  of  the  testator,  brothers  and  sisters  of  surviving 
nephews  and  nieces  had  died,  leaving  issue,  before  the  will 
was  made.  The  living  nephews  and  nieces  claim  tliat  they 
only  are  entitled  to  the  residue  given  by  the  will  to  the  exclu- 
sion of  the  issue  of  nephews  and  nieces  who  died  before  the 
date  of  the  will.  If  this  was  the  intention  of  the  testator,  or 
if  the  language  of  the  residuary  clause  requires  the  court 
to  say  that  this  was  his  intention,  that  intention  must  be 
imputed,  whatever  the  court  may  think  was  his  actual  inten- 
tion outside  of  the  words  used.  The  testator  in  the  residuary 
clause  directs  his  executors  to  divide  his  estate  into  equal 
shares,  specifying  the  number,  but  not  their  amount.  He 
gives  five  shares  to  individuals  specifically  named ;  two  to  the 
wife  of  a  grand-nephew,  one  to  this  grand-nephew's  daughter, 
and  one  to  each  of  two  children  of  a  deceased  niece.  Then 
follows  a  gift  of  one  share  to  each  of  the  children  "  living  at 
his  death "  of  his  deceased  brother  Nathaniel,  and  mutatis 
mutandis^  one  share  to  each  of  the  children  of  five  other 
deceased  brothers  and  sisters  mentioned.  Three  daughters  of  a 
deceased  brother,  living  when  the  will  was  made,  and  then  being 
over  sixty  years  of  age  and  without  issue,  were  not  included 
in  the  gift  of  the  residue.  They  were  the  children  of  the 
testator's  brother  Frederick,  who  was  not  mentioned  in  the 
residuary  clause.  They  were  given  a  legacy  of  $700  each  in 
a  prior  clause  of  the  will,  with  succession  inter  sese^  in  case 
of  the  death  of  any  one  before  the  testator's  death. 
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The  particular  language  in  the  residuary  clause,  on  wliich 
the  controversy  turns,  immediately  succeeds  the  gifts  of  the 
shares  to  the  children  of  the  testator's  brothers  and  sisters, 
and  is  as  follows :  *'  But  in  case  any  one  or  more  of  the  children 
of  my  deceased  brothers  and  sisters  mentioned  in  this  clause  of 
my  will  shall  die,  or  have  died  before  me,  leaving  lawful  issue 
surviving  at  the  time  of  my  death,  then  and  in  that  case,  such 
issue  of  my  deceased  nephew  or  niece  shall  receive  the  share 
which  his  or  her  ancestor  would  have  received  under  this 
clause  of  my  will,  had  he  or  she  been  living  at  the  time  of 
my  death,  excepting  in  the  case  of  the  issue  of  Lemuel 
Crawford,  deceased,  to  whom  this  clause  shall  not  apply. 
The  children  of  the  said  Lremuel  Crawford,  deceased,  having 
been  left  a  legacy  in  a  former  clause  of  this  will." 

The  main  argument  in  support  of  the  contention  that  the 
issue  of  nephews  and  nieces  of  the  testator  who  died  before 
the  making  of  the  will  are  not  comprehended  in  this  clause 
is  that  the  clause  is  strictly  substitutionary,  and  that  no  one 
can  take  thereunder  unless  he  is  the  representative  of  a 
nephew  or  niece  living  when  the  will  was  made,  but  who  had 
died  prior  to  the  death  of  the  testator.  This  argument  treats 
the  nephews  and  nieces  living  at  the  date  of  the  will  as  the 
primary  legatees,  and  the  clause  quoted  as  intended  to  pro- 
vide simply  for  the  devolution  of  their  shares  upon  their 
issue,  in  case  of  their  death  intermediate  the  date  of  the  will 
and  the  death  of  the  testator. 

There  are  a  large  number  of  cases  to  be  found  in  the  books, 
and  especially  in  the  English  reports,  upon  the  construction 
of  wills,  where  a  gift  is  made  to  a  class  of  objects  to  be 
ascertained  at  the  testator's  death,  or  at  some  other  future  time, 
followed  by  a  provision  that  in  case  of  the  death  of  some  of 
the  objects  of  the  class  before  the  death  of  the  testator,  the 
issue  of  child  or  children,  or  of  nephews  or  nieces,  or  of  the 
class,  whatever  it  is,  shall  take.  The  question  has  fre- 
quently arisen  whether  the  issue  of  deceased  members 
of  the  class  who  died  prior  to  the  making  of  the  will 
were  entitled  to  take  the  share  which  the  parent  would 
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have  taken,  if  living  at  the  date  of  the  will,  but  dying 
before  the  death  of  the  testator.  It  is  manifest  that  the 
testator  could  include  or  exclude  the  issue  of  pre-deceased 
members  of  the  class  dying  before  the  date  of  the  will,  and 
whether  he  did  or  did  not  include  them  is  a  question  of  con- 
struction of  the  words.  The  cases  are  divided  into  two  general 
classes.  In  one  class  are  the  cases  where  the  alternative  clause 
is  treated  as  strictly  substitutionary,  and  in  these  it  is  held 
that  only  such  issue  can  take  as  can  show  that  they  represent 
a  person  of  the  class  who  could,  by  possibility,  have  taken 
under  the  conditions  existing  when  the  will  was  made,  but 
whose  death  after  the  making  of  the  will  prevented  the 
primary  gift  from  taking  effect.  In  cases  of  strict  sub- 
stitution it  is  evident  that  an  original  member  of  the  class 
pre-deceased  before  the  date  of  the  will  could  never  have 
taken,  and  there  could  be  no  share  of  the  parent  to  which 
the  issue  could  be  substituted.  In  these  cases  it  is  held 
that  such  issue  are  excluded,  and  that  only  issue  of  mem- 
bers of  the  class  dying  intermediate  the  date  of  the  wiU 
and  the  death  of  the  testator  can  take.  The  case  of 
Christqp?ierson  v.  Naylor  (1  Mer.  319)  is  a  representative 
case  of  this  class.  The  other  class  embraces  cases  in 
which  the  words  following  a  gift  to  a  class  are  introduced 
in  form  or  in  effect  by  way  of  proviso,  and  are  con- 
strued as  adding  to  the  class  who  are  to  participate, 
defined  in  the  prior  clause,  another  class,  viz.',  the  issue  of 
deceased  persons  of  such  class,  at  whatever  time  they  may 
have  died,  whether  before  or  after  the  date  of  the  will, 
such  issue  constituting  another  and  distinct  class,  by  way  of 
original  and  substantive  limitation.  In  cases  of  this  kind  it  is 
held  that  the  issue  take  as  primary  legatees,  and  not  as  repre- 
sentatives, by  way  of  substitution  to  interests  given  in  the 
prior  clause.  For  examples  of  this  class,  we  refer  to  a  few 
of  the  cases.  {Loring  v.  Thomas^  Dre.  &  Sma.  497 ;  In  re 
Chcupman's  WiU,  32  Beav.  382 ;  In  re  FoUer^s  Trust,  L.  E. 
8  Eq.  52.)  The  distinction  between  the  two  classes  of  cases  is 
stated  with  admirable  clearness  by  Jambs,  Y.  C,  in  the  case  of 
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In  re  Hotchldss^a  Trvsts  (L.  R.,  8  Eq.  642).  It  will  be  found, 
however,  that  the  cases  are  not  all  reconcilable.  The  diversity 
of  opinion  arises  in  many  cases,  I  apprehend,  from  the  mental 
attitude  in  whicli  the  particular  judge  approaches  the  con- 
sideration of  such  a  question,  that  is,  whether  lie  leans 
to  a  strict  and  literal  construction  of  the  language  of  a 
will  or  to  a  liberal  and  broad  construction  in  aid  of  the 
probable  intenti  >n  of  the  testator.  The  tendency,  however, 
is  towards  the  inclusion  of  issue  of  pre-deceased  children.  The 
cases  are  collected  by  Jarman  (2  Jar.  Y71  et  seq,\  and  he 
states  that  even  where  there  is  no  original  and  independent 
gift  to  the  issue,  but  the  claim  is  founded  on  a  clause 
apparently  of  mere  substitution,  the  court "  anxiously  lays  hold 
of  sKght  expressions  as  a  ground  for  avoiding  a  construction, 
which  in  all  probability  defeats  the  actual  intention,  by  exclud- 
ing the  issue  of  a  deceased  child  from  participation  in  a  family 
provision.^'  The  liberal  construction  was  adopted  by  this  court 
in  Teed  v.  Morton  (60  N.  Y.  602). 

But  we  are  relieved  in  this  case  from  the  necessity  of  a 
critical  examination  of  the  cases  on  the  general  subject,  for 
the  reason  that  the  language  of  the  will,  in  the  case  before  us, 
points  unmistakably  to  the  inclusion  of  the  issue  of  pre-deceased 
children  as  primary  legatees.  The  clause,  "  but  in  case  any- 
one or  more  of  the  children  of  my  deceased  brothers  and 
sisters  mentioned  in  this  clause  of  my  w^ill,  shall  die  or  have 
died  before  me  leaving  lawful  issue,"  etc.,  which  immediately 
follows  the  gift  to  classes,  is,  we  think,  alone  conclusive  of  the 
testator's  intention  to  provide  for  the  issue  of  pre-deceased 
children.  The  words  "  mentioned  in  this  clause  of  my  will," 
to  the  ordinary  apprehension  qualifies  "  brothers  and  sisters," 
the  immediate  antecedent,  and,  so  construed,  the  issue  who  are 
to  take  are  the  issue  of  all  the  deceased  children  of  his  brothers 
and  sisters  mentioned,  without  reference  to  the  time  of  their 
death.  The  intention  to  include  all  such  issue,  irrespective  of 
the  time  of  the  death  of  tlie  parent,  is  emphasized  by  the 
words,  "  shall  die  or  have  died,"  ])ointing  both  to  death  in  the 
future  and  the  past.     Six  of  the  testator's  brothers  and  sisters 
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are  mentioned  in  the  prior  clauses.  One  brother  is  not  men- 
tioned, and  the  issue  of  his  children  are  not  included.  The 
reason  may  have  been  that  the  living  children  of  that  brother 
had  no  children  and  had  outlived  expectation  of  issue,  and  the 
testator  had  provided  for  them  in  another  clause.  But  a  con- 
clusive reason  for  the  construction  that  the  issue  of  pre-deceased 
children  were  intended  to  take,  is  found  in  tlie  concluding 
clause  of  the  residuary  section  of  the  will,  which  excepts  from 
its  provisions  "  the  issue  of  Lemuel  Crawford,  deceased,  to 
whom  this  clause  shall  not  apply,"  adding  as  a  reason  "  the 
children  of  said  Lemuel  Crawford  having  been  left  a  legacy  in 
a  former  clause  of  this  will."  Lemuel  Crawford  was  a 
deceased  nephew  of  the  testator  and  the  son  of  Mary  Craw- 
ford, a  deceased  sister  of  the  testator,  and  both  had  died  before 
the  making  of  the  will.  The  exclusion  nominatim  of  one  of 
the  issue  of  a  child  of  the  testator's  sister  Mary,  who  had  died 
before  the  will  was  made,  and  who  was  one  of  the  sisterg 
mentioned  to  whose  children  shares  were  given,  is  cogent 
evidence  that  the  testator  intended  to  comprehend  in  the 
residuary  gift  all  the  issue  of  nephews  and  nieces  who  had 
died  at  any  time  before  the  making  of  the  will,  except  in  case 
of  individuals  of  the  class  specially  excluded. 

The  learned  counsel  for  the  appellant  has  argued  with  great 
learning  and  abiUty  to  show  that,  by  the  strict  rules  of  gram- 
mar,  the  words  "  mentioned  in  this  clause  of  my  will "  qualify 
the  word  "children,"  and  not  the  words  "brothers  and  sisters" 
immediately  preceding.  But  this,  we  think,  would  not  be  the 
reading  of  common  men,  and  grammatical  tests  always  give 
way  where,  by  applying  them,  the  overruling  intention  dis- 
cemable  on  a  consideration  of  all  the  words  of  the  will,  would 
be  defeated.  It  may  be  conceded  that  the  words  "  but  in 
case  "  naturally  point  to  an  alternative  or  substitutional  clause, 
but  this  is  not  decisive.  This  form  of  expression,  in  substance, 
will  be  found  in  many  cases  falling  under  the  second  class 
Above  referred  to. 

It  is  also  urged  in  support  of  the  appellant's  construction, 
SioKELs— YoL.  LXVIII.    48 
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that  the  opposite  one  results  in  a  double  provision  for  the  issue 
of  nephews  and  nieces  who  had  died  before  the  will  was  made. 
It  is  true  that,  except  in  one  instance,  specific  pecuniary  lega- 
cies are  given  to  the  issue  of  such  pre-deceased  nephews  and 
nieces.  The  amounts  of  such  legacies  are  not  uniform,  and 
there  is  no  inference  derivable  from  the  face  of  the  will  that 
the  testator  intended  to  give  all  his  property  in  equal  shares  to 
the  objects  of  his  bounty.  The  legacies  given  to  the  issue  of 
pre-deceased  nephews  and  nieces  are  not  identical  in  amount 
with  what  they  will  take  under  the  residuary  clause,  so  that 
the  latter  cannot  be  said  to  be  the  same  legacy  given  by  inad- 
vertence a  second  time.  But,  still  more,  he  excluded  the  issue 
of  Lemuel  Crawford,  deceased,  for  the  reason  that  he  had 
made  a  prior  provision  for  them,  but  did  not  exclude  other 
issue  who  were  similarly  situated,  except  that  the  legacies 
given  to  them  were,  in  most  instances,  smaller  in  amount. 

We  cannot  entertain  a  doubt  that  the  proper  construction 
has  been  given  to  the  will  by  the  courts  below,  and  the  judg- 
ment appealed  from  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Mabtha  S.  Bond,  as  Administratrix,   etc.,  Eespondent,  v, 
Edward  B.  Smuh  et  al..  Appellants. 

In  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  B.,  plaintiff's  intestate,  it  appeared  that  defendants,  S.  &  D.,  were 
the  owners  of  certain  premises  in  the  city  of  B.  occupied  by  defendant 
B.  as  their  tenant.  There  was  a  store  upon  the  premises,  the  rear  of 
which  was  three  feet  from  the  line  of  an  alley.  Between  the  store  and 
the  alley  was  an  open  area  eight  feet  deep.  The  buildings  on  each  side 
of  the  store  extended  to  the  alley.  The  wall  of  the  area  adjoining  the 
alley  was  faced  with  a  stone  coping  seven  inches  above  the  alley  and  twc 
feet  wide,  all  of  which  was  upon  defendants'  premises.  The  alley  was 
closed  at  one  end  and  was  used  only  by  persons  having  business  with  the 
rear  of  buildings  facing  thereon,  and  almost  exclusively  in  the  daytime. 
It  had  no  sidewalks  and  was  always  incumbered  with  barrels,  boxes  and 
rubbish.    H.  was  employed  as  a  watchman,  his  duty  being  to  pass 
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through  the  alley  hourly  during  the  night  and  examine  the  windows  and! 
doors  of  certain  buildings  abutting  thereon.  M.  was  found  in  the  area- 
where  he  had  fallen  during  the  night,  and  died  from  the  injuries  received. 
He  had  been  on  duty  in  the  alley  for  thirteen  nights  previous  to  the  one- 
on  which  the  accident  happened;  on  that  night  the  alley  was  not  lighted. 
Heldf  that  a  refusal  to  nonsuit  was  error;  that  the  facts  did  not  warrant 
an  inference  that  the  area  was  a  nuisance;  and  that  the  evidence  waS' 
insufficient  to  show  or  to  justify  an  inference  of  the  exercise  of  ordinary 
care  and  prudence  on  the  part  of  decedent. 
Bond  V.  Smith  (44  Hun,  219)  reversed. 

(Argued  March  25,  1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme- 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  19,  188Y,  which  aflSrmed  a  judgment  in  favor  of 
plaintiflf,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  on  the  part  of  defendants,  causing  the  death  of 
Martin  W.  Bond,  plaintiffs  intestate. 

The  material  facts  are  stated  in  the  opinion. 

George  Wadsworth  for  Smith  &  Davis,  appellants.  To 
enable  the  plaintiff  to  maintain  this  action  she  must  show  that 
her  intestate  was  free  from  negligence  which  caused  or  con- 
tributed to  the  injury ;  that  the  defendants  were  guilty  of 
negligence,  which  was  the  sole  cause  of  the  injury.  {Reynolds 
V.  iT.  F.  a  c&  IL  li.  B.  R.  Co.,  58  K  Y.  13,  248,  252  j 
CordeU  v.  iT.  Y.  C.  &  H.  R.  R.  R,  Co.,  64  id.  332 ;  Tolmcin 
V.  8.  B.  &  JV.  Y.  R.  B.  Co.,  98  id.  198,  202 ;  Bart  v.  II.  B. 
Bridge  Co.,  80  id.  622;  Gonzales  v.  JV.  Y.  cfe  B.  B.  B.  Co.y 
38  id.  440.)  It  was  not  shown,  either  directly  or  inf erentially, 
by  the  circumstances  that  the  deceased  was  free  from  negli- 
gence ^hich  contributed  to  the  injury,  and  the  refusal  to  non- 
suit was  error.  {Tolman  v.  S.  B.  dk  N.  Y  B.  B.  Co.,  98 
N.  Y.  202;  CordeU  v.  i\^.  Y.  C.  c&  II.  B.  B.  B.  Co.,  Y5  id. 
833;  Gonzales  v.  N.  Y  <6  H.  R.  B.  Cb.,38  id. 443  ;  Dvhcns 
V.  Kingston,  102  id.  219,  224 ;  Glendening\.  Sharp,  22  Hun, 
Y8 ;  Kock  V.  Edgewa;ter,  14  id.  544 ;  Bruker  v.  Covington, 
69  Ind.  33  ;  35  Am.  Rep.  202 ;  Pa/rhhiU  v.  BrigJUon,  61  la. 
108 ;  WUMnson  v.  Fairie,  32  L.  J.  Ex.  73 ;  1  H.  &  C.  633 ; 
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Vummings  v.  Syrcuyuse^  100  N.  T.  637 ;  Splittorf  v.  New 
York,  108  id.  205 ;  Reynolds  v.  N.  T.  C.  cfe  H.  B.  R.  R. 
Co.,  58  id.  248,  252;  Wood  v.  Andes,  11  Hun,  543;  Kenney 
V.  N.  r.  i&  M.  B.  R.  R.  Co.,  13  Week.  Dig.  61 ;  VanHom^ 
V.  B.  IL  T.  (&  W.  R.  R.  Co.,  25  id.  268 ;  McLain  v.  Van 
Zandt,  39  K  Y.  Super.  Ct.  347,  350 ;  Warner  v.  N.  T.  C. 
R.  R.  Co.,  44  N.  Y.  465,  471 ;  Hart  v.  R.  R.  Bridge  Co., 
84  id.  56,  62,  63 ;  McMahon  y.  N.  Y.  E.  R.  R.  Co.,  18 
J.  &  S.  507,  509,  510.)  The  plaintiff  did  not  prove  that  the 
injury  was  caused  solely  by  the  negligence  of  the  defendants, 
Smith  &  Davis.  (Moak's  Underhill  on  Torts,  232 ;  Odetl  v. 
JSolmnon,  50  N.  Y.  Super.  Ct.  119;  99  N.  Y.  635,  637; 
Edwards  v.  N.  Y.  <&  H.  R.  R.  Co.,  98  id.  245 ;  Wemlich  v. 
McCotter,  87  id.  123  ;  HaggeHy  v.  Thompson,  45  Hun,  398 ; 
MiUer  v.  Church,  2  T.  &  C.  260 ;  C.  S.  R.  v.  B.  N.  Y.  <& 
E.  R.  R.  Co.,  51  X.  Y.  573,  581 ;  Jaffe  v.  Harteau,  56  id. 
398;  Irvine  y.  TToorf,  51id.  224  ;  (7Zife>rrfv.i>am,  81  id.  56.) 

Leroy  Parker  for  Gustavus  Bassett,  appellant.  Defend- 
ant's motion  for  a  nonsuit  should  have  been  granted  for  the 
reason  that  no  proof  whatever  was  adduced  to  show  that 
the  deceased  was  free  from  negligence  which  contributed 
to  the  injury ;  and  without  such  proof  it  was  error  to  submit 
the  case  to  the  jury.  {Ilartfield  v.  Roper,  21  Wend.  620 ; 
WendeU  v.  N.  Y  C.  <&  II R.  R.  R.  Co.,  91  N.  Y.  426 ;  Rey- 
nolds  V.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  58  id.  248;  CirrdeU 
V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  75  id.  332;  Bart  v.  B.  R. 
Bridge  Co.,  80  id.  622 ;  Bail  v.  Smith,  78  id.  483  \  Leex.T. 
C.  G.  L.  Co.,  98  id.  116;  Payne  v.  T.  cfe  B.  R.  R.  Co., 
83  id.  574;  Palmer  v.  Dewing,  93  id.  11.)  Where  a  man 
makes  an  excavation  upon  his  own  land,  having  a  right  so  to 
do,  and  is  guilty  of  negligence  in  the  manner  of  its  construc- 
tion, or  in  not  properly  guarding  it  after  it  is  constructed,  in 
an  action  by  a  party  injured  he  must  show  that  the  defendant 
has  been  guilty  of  negligence  and  that  the  plaintiff  was  free 
from  fault.  {Sexton  v.  Zett,  56  Barb.  119 ;  affirmed  44  N.  Y. 
430;  Bdlvnger  v.  N.  Y.  C.  R.  R.  Co.,  23  id.  42;  Irvine  v. 
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Wood,  51  id.  224;    Seldon  v.  D.  cfe  IL  a  Co.,  29  id.  634; 
RadcUff  V.   Mayor,   etc.,   4  Corns.    195,   199;    Cliford  v 
Dam,  81  N.  T.  52-56.) 

Porter  Norton  for  respondent.  No  particular  kind  or 
species  of  evidence  is  required  to  establish  the  absence  of  con- 
tributory negligence.  (  Winslow  v.  B.  &  A.  R.  R.  Co.,  11 
St.  Rep.  834.)  It  is  only  in  exceptional  cases  that  the  question 
can  be  taken  from  the  jury.  {Halseyy.  R.  <&  W.  R.  R.  Co., 
12  St.  Rep.  332  ;  Carr  v.  Jftm.  R.  Co.,  22  Week.  Dig.  322.) 
It  must  appear  from  the  circumstances  clearly  that  the  party 
injured  has  by  his  own  acts  or  neglect  contributed  to  the  injury 
before  the  case  can  be  taken  by  the  court  frori  the  jury. 
{Massoth  \.  D.&  n.  C  Co.,  64  N.  Y.  529  ;  Justice  v.  Lang, 
52  id.  323 ;  Hart  v.  //  R.  B.  Co.,  80  id.  623 ;  Lee  v.  Triyif 
Citizens'  Gas  Co.,  98  id.  116 ;  Stackus  v.  N.  Y.  C.  R.  R. 
Co.,  79  id.  464,  468;  Jones  v.  N.  Y.  C.  R.  R.  Co.,  28  Hun, 
367 ;  92  N.  Y.  628 ;  Woodward  v.  N.  Y.  C  R.  R.  Co.,  58 
id. 451 ;  Paynes.  B.  A.  R.  R.  Co.,  83 id.  573,  574;  BecTcy. 
Carter,  68  id.  293 ;  Weed  v.  Village  q^  BaU^ton  Spa,  76^ 
id.  329  ;  Thomas  v.  Mayor,  etc.,  28  Hun,  111 ;  Evans  v.  City 
of  TJtica,  69  K  Y.  166  ;  Bullock  v.  CUy  of  New  York,  99  id. 
654;  Taiman  v.  S.  R.  R.  Co.,  98  id.  203;  Johnson  v.  H. 
R.  R.  Co.,  20  id.  65  ;  Schwandner  v.  Birge,  33  Hun.  190 ; 
Button  V.  H.  R.  R.  Co.,  18  K  Y.  252 ;  Wiley  v.  MuUedy, 
78  id.  310  ;  Hart  v.  E.  R.  R.  R.  Co.,  80  id.  622 ;  Mahoney  v. 
Buffalo,  26  Hun,  240;  91  K  Y.  627;  Cassidy  v.  Angel, 
12  R.  I.  447;  Wooley  v,  S.  R.  R.  Co.,  83  N.  Y.  128  ;  MorH- 
son  V.  N.  Y.  C.  R.  R.  Co.,  63  id.  643 ;  Sammon  v.  N.  Y. 
df  H.  R.  R.  Co.,  62  id.  255 ;  Shaw  v.  JeweU,  86  id.  616 ; 
Wharton  on  Er.  §  1225 ;  Borland  v.  N.  Y.  C.  R.  R.  Co.,  19 
Week.  Dig.  76;  McGwire  v.  Spence,  91  N.  Y.  805,  306; 
«8  id.  293 ;  Sher.  &  Redf.  on  Neg  559  ;  Crogan  v.  Schide, 
3  E^t.  Rep.  799 ;  CoHery.  Beck,  6  Hun,  607 ;  Gr^m  v.  E.  R. 
Co.,  11  id.  334;  K^nyon  v.  N.  Y.  C.  <6  H.  R.  R.  R.  Co., 
5  id.  479;  Totten  ^.  Phipps,  52  K  Y.  354,  358;  RoUy. 
If.  Y.  C.  R.  R.  Co.,  16  Hun,  496-502.)     A  duty  was  imposed 
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on  the  defendant  to  protect  the  area,  and  for  the  neglect  thereof 
he  was  liable.  {Beck  v.  Carter,  68  N.  Y.  291,  293;  6 
Hun,  610 ;  Barnes  v.  Ward,  9  C.  B.  392  ;  Crogan  v.  Schide, 
3  East.  Kep.  SOY ;  Bishop  v.  Trustees,  28  L.  J.  [Q.  B.]  215 ; 
Vale  V.  Bliss,  50  Barb.  364,  366 ;  Dillon  on  Mun.  Corp.  [3d 
ed.]  §  1033 ;  Fitzpatrick  v.  Reiliy,  16  State  Eep.  Y36 ;  Irviifie 
V.  Wood,  51  N.  Y.  228 ;  Jennings  v.  Van  Schaick,  108  id.  530, 
533;  Clifford  v.  Dam,  81  id.  52;  Newcross  v.  ThomaSy 
51  Me.  503 ;  Moak's  Underhill  on  Torts,  rule  20,  p.  229 ; 
McGuire  v.  Spence,  91  K  Y.  395.) 

Earl,  J.  This  action  was  brought  to  recover  damages 
from  the  defendants  on  account  of  the  death  of  plaintiffs 
intestate,  caused  by  his  falling  into  an  open  and  unprotected 
area  upon  the  premises  of  defendants  just  outside  of  Webster 
alley,  in  the  city  of  Buffalo. 

In  September,  1884,  the  defendants.  Smith  &  Davis, 
owned  a  lot  twenty  feet  wide  with  a  store  thereon,  occupied 
by  defendant  Bassett  as  their  tenant,  the  front  of  which  was 
on  Main  street  an<^  the  rear  thereof  was  upon  the  alley.  The 
rear  of  the  store  came  within  about  three  feet  of  the  westerly 
side  of  the  alley,  and  the  space  between  the  store  and  the  alley 
was  occupied  by  the  area,  which  was  eight  feet  deep,  extend- 
ing the  whole  width  of  the  lot.  The  area  was  entirely  open, 
except  a  space  of  three  feet  and  eight  inches  which  was 
covered  by  a  stone  platform  over  the  njiddle  of  the  area  used 
for  entrance  into  a  rear  door  of  the  store.  The  wall  under 
defendants'  store  formed  the  westerly  wall  of  the  area,  and 
the  rear  of  the  buildings  northerly  and  southerly  of  defendants' 
lot  came  out  flush  with  the  alley,  and  thus  their  foundation 
walls  formed  the  northerly  and  southerly  walls  of  the  area,  and 
the  easterly  wall  thereof  was  built  of  stone,  no  part  of  which 
was  in  the  alley,  and  upon  the  top  of  which  was  a  stone 
coping  seven  inches  high  above  the  alley  and  two  feet  wide. 
The  alley  is  midway  between  and  parallel  with  Main  and 
Washington  streets,  and  extends  southerly  from  Seneca  street 
239  feet,  is  fifteen  feet  wide  and  has  no  opening  or  outlet  at  the 
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southerly  end.  On  the  night  of  September  16,  1884,  the 
intestate  was  a  watchman  in  the  employment  of  a  private 
detective  agency,  whose  duty  it  was  to  go  into  the  alley  dur- 
ing the  night  and  examine  the  doors  and  windows  of  certain 
buildings ;  and  in  the  discharge  of  his  duties,  he  entered  the 
alley  and  fell  into  the  area  after  twelve  o'clock  that  night, 
and  subsequently  died  of  the  injuries  there  received. 

The  defendants  Smith  &  Davis  contend  tliat  even  if  their 
tenant  Bassett  was  not  solely  responsible  for  the  condition  of 
the  area,  and  any  injury  which  might  be  occasioned  thereby, 
there  was  no  negligence,  wrong  or  fault  in  the  construction  or 
maintenance  of  the  area  which  can  impose  responsibility  upon 
them  for  this  death. 

This  excavation  was  upon  their  own  land,  and  was  made 
there  in  the  improvement  of  their  lot  for  a  purpose  entirely 
proper.  They  had  the  right  to  make  and  maintain  it,  unless 
it  was  manifestly  and  obviously  dangerous  to  persons  lawfully 
using  the  alley  with  ordinary  prudence  and  care.  {Barnes  v. 
Ward,  9  C.  B.  392 ;  Beck  v.  Carter,  68  K  Y.  283.) 

We  have  seen  what  kind  of  an  area  this  was.  It  was  impos- 
sible for  anyone  passing  along  the  street  to  walk  into  it,  as  it 
was  protected  on  the  northerly  and  southerly  sides  by  the 
buildings  extending  to  the  alley.  It  was  impossible  for  any- 
one to  fall  into  it  from  the  street  without  going  over  the  stone 
Hoping  seven  inches  high  and  two  feet  wide. 

Now  what  kind  of  an  alley  was  this  ?  It  was  in  some  sense 
a  public  alley,  and  all  people  who  chose  to  could  enter  therein. 
But  being  closed  at  one  end  it  was  not  a  thoroughfare,  and  in 
no  proper  sense  was  it  a  street  for  public  travel.  It  was  used 
only  by  persons  having  business  with  the  rear  ends  of  the 
buildings  abutting  upon  the  alley,  and  almost  exclusively  dur- 
ihg  business  hours  and  in  the  daytime.  It  had  no  sidewalks, 
descended  from  both  sides  to  the  middle  thereof,  and  was 
always  much  incumbered  with  barrels,  boxes  and  other  rubbish. 
Obviously,  the  persons  who  would  use  it  would  generally  be  such 
as  had  business  there  and  were  acquainted  Mnith  its  condition. 
As  to  such  an  alley,  was  this  area,  separated  therefrom  by  a 
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stone  coping  two  feet  wide  and  seven  inches  high,  so  immi- 
nently dangerous  as  to  be  a  nuisance  ?  Tlie  facts  are  undis- 
puted, and  there  was  not  enough  in  them  to  warrant  an  infer- 
ence by  the  jury  that  the  area  was  a  nuisance,  or  that  the 
defendants  were  chargeable  with  any  fault  in  the  maintenance 
thereof.  It  is  obvious  that  no  harm  could  come  from  the 
existence  of  the  area  to  a  traveler  in  the  alley  except  under 
extraordinary  circumstances^  and  against  extraordinary  acci- 
dents the  defendants  were  not  bound  to  guard. 

But  if  we  assume  that  this  area  was  in  some  sense  a  nuisance, 
and  that  the  defendants  were  guilty  of  some  lault  for  main- 
taining it,  then,  we  think,  the  further  contention  of  all  the 
defendants  is  well  founded,  that  the  evidence  fails  to  show 
that  the  intestate  was  liiraself  free  from  carelessness,  and  that 
his  death  was  due  solely  to  the  fault  of  the  defendants.  He 
fell  into  that  portion  of  the  area  between  the  stone  platform 
over  the  middle  thereof  and  the  northerly  end  thereof  and  he 
was  found  in  the  bottom  of  the  area  with  his  head  towards 
the  south.  It  is  thus  manifest  that  he  did  not  fall  off  from 
the  stone  platform,  and,  indeed,  he  had  no  business  to  call  him 
upon  that.  There  is  not  the  least  evidence  showing  how  the 
accident  happened.  When  he  was  found  and  taken  out  he 
gave  no  account  of  it.  He  had  been  on  duty  in  that  alley 
previously  during  thirteen  nights  as  follows :  August  26,  28, 
29,  30  and  31,  and  September  1,  2,  3,  4,  6,  6,  14  and  15,  nine 
Jiours  each  night ;  apd  it  wajs  his  duty  to  pass  through  the  alley 
hourly  for  the  purpose  of  examining  the  rear  doors  and 
windows  of  five  buildings,  all  on  the  westerly  side  of  the  ailey. 
He  was  thus  perfectly  familiar  with  the  alley  and  must  have 
passed  this  a^ea  more  than  two  hundred  times  during  those 
nights.  Every  hour  during  those  nights  it  was  his  duty  to 
inspect  the  next  store  but  one  north  of  the  defendants'  stoi^, 
and  also  the  store  immediately  south  of  it.  As  those  stores  to 
which  his  duty  called  him  came  out  flush  with  the  alley,  and  the 
store  of  the  defendants,  four  stories  high,  was  back  three  feet 
from  the  alley,  he  muiPt  always  have  been  able  to  determine 
where  that  store  was,  and  where  the  stores  to  be  inspected  by 
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him  were,  even  in  a  dark  night  The  alley  was  not  lighted  on 
that  night,  and  as  all  the  bnildings  were  from  four  to  six  stories 
high,  it  must  have  been  dark.  But  the  darkness  was  obvious  and 
the  danger  was  known,  and  hence  caution  and  care  were 
demanded  of  the  intestate.  How,  then,  did  the  accident 
happen  ?  How  came  he  to  fall  over  this  stone  coping  into  this 
known  place  of  danger  ?  The  evidence  does  not  tell  us.  It  is 
an  unsolved  mystery.  No  plausible  theory  can  be  suggested 
to  account  for  it  It  is,  however,  plain  that  he  could  not 
have  fallen  into  it  while  passing  along  the  street  He  must 
have  departed  from  the  street  and  thus  have  gone  over  the 
stone  coping.  It  is  impossible  to  conceive  how  he  could, 
when  in  the  exercise  of  ordinary  care  and  prudence,  have 
fallen  into  it.  "We  have  no  right  to  guess  that  he  was  free 
from  fault;  it  was  incumbent  upon  the  plaintiff  to  show  it  by 
a  preponderance  of  evidence.  She  furnished  the  jury  with 
QOthing  from  which  they  could  infer  the  freedom  of  the 
intestate  from  fault  She  simply  furnished  them  food  for 
speculation,  and  that  will  not  do  for  the  basis  of  a  verdict. 
The  law  demands  proof,  and  not  mere  surmises.  The  authori- 
ties are  ample  to  show  in  such  a  case  the  plaintiff  should  have 
been  nonsuited.  {Oorddl  v.  iV.  Y.  C.  <&  H,  JR.  JR.  JR.  Oo.y 
75  N.  Y.  330 ;  Dubois  v.  City  of  Kingston,  102  id.  219.) 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event 

All  concur,  except  Danfoeth,  J.,  not  voting ;  Euobe,  Oh.  J., 
concurring  in  result 

Judgment  reversed. 
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state,  which  continued 


fbis  was  objected  to  as  incompetent,  under  the  Code  of  Civil 

EM,  that  if  the  ruling  was 


Respondent,  v.  Enos 


^^ver  damages  for  the  alleged  conversion 


exe^^'^  it  was  conceded  that  the  notes,  before  the 

^  »^^^^^00i^^  ^  belonged  to  her,  and  that  thereafter  defend- 

^  cer^^^Jj^'s  ^^g0  '  The  issue  was  as  to  whether  she  gave  them 

^     witness  i^  ^^^  g^e  was  in  an  unconscious , 

**  til  ofd^^^^^^^e  B»^  ^®  notes  in  her  trunk;  that  just  after  her  death 
til  ^^  ^^\  '  mid  they  were  gone,  and  that  defendant  was  in  the  house 
^e  loo^^      pportunity  to  take  them.  Defendant,  as  a  witness  in  his  own 
^d  htfd  ^^  pgfinitted  to  testify  that  he  had  possession  of  the  notes  a 
Ijeba^^'  ^  jjje  death  of  deceased,  and  that  they  were  in  his  possession 
^eeli  ^  g^ecutor  testified  he  saw  them  in  the  trunk;  he  was  then  asked: 
irft^''     u  t*^®  them  (the  notes)  from  any  person  without  their  con- 
fer'   TJ 
f°^ure  (§  829),  and  was  excluded. 

^^leous,  as  the  testimony  was  only  proper  in  rebuttal,  not  to  establish 
^  affirmative  defense,  and  as  defendant,  if  believed,  had  already 
thorou^bly  and  perfectly  rebutted  plaintiff's  evidence,  the  error  did  not 
justify  a  reversal. 
fi  seems  that  plaintiff's  testimony  tended  to  establish  that  there  had  been  no 
personal  transaction  between  deceased  and  defendant  by  which  his  pos- 
session could  have  been  rightful,  and  it  was  thereby  made  competent 
for  defendant  to  testify  that  he  took  the  notes  with  her  consent,  and  so 
rightfully. 

-The  court,  in  submitting  the  question  as  to  whether  there  was  a  gift  as 
claimed  by  defendant,  charged  repeatedly  that  such  a  gift  must  be  proved 
•'  beyond  suspicion."    Held,  error. 

While  the  proof  to  establish  an  alleged  gift  causa  mortis  must  be  clear  and 
convincing,  it  is  not  correct  to  charge  the  jury  that  the  presumptions 
of  law  are  against  it,  or  that  the  fact  of  the  gift  must  be  proved  beyond 
suspicion. 

Reported  on  a  former  appeal,  98  N.  Y.  206. 

Grey  v.  Grey  (47  N.  Y.  552)  distinguished  and  limited. 

Letns  V.  Merritt  (42  Hun,  161)  reversed. 

(Argued  March  26, 1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supre_ne 
Oourt  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 
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This  action  was  brought  by  plaiiitiff,  as  executor  of  the  will 
of  Charlotte  J.  Lewis,  to  recover  damages  for  the  alleged  con- 
version of  certain  promissory  notes  belonging  to  the  estate. 

The  f acts,  so  far  as  material,  are  stated  in  the  opinion. 

D.  Morris  for  appellant  The  tortious  taking  alleged  in 
the  complaint  was  not  proved.  {Poitcher  v.  Scottj  98  N.  Y. 
422;  33  id.  581.)  The  defendant  is  a  competent  witness 
to  reply  to  and  disprove  the  testimony  of  the  plaintiff,  as 
fully  as  if  he  were  not  a  party.  Not  aflSrmative  evidence, 
but  in  reply.  {Sweet  v.  ZaiOy  28  Hun,  432;  18  id.  319; 
MarJcell  v.  Benson^  55  How.  860;  Lewis  v.  MerriU^  98 
N.  Y.  206;  Pinney  v.  OhJi,  88  id.  447.)  The  judge  erred 
in  his  charge  to  the  jury,  that :  ^^  When  a  gift  is  alleged  the 
presumptions  are  against  it,  and  clear  proof  on  the  part  of 
the  claimant  is  required ;  it  must  be  established  beyond  sus- 
picion." (1  Bouvier,  278;  BedeU  v.  CarU,  83  K  Y.  681, 
585 ;  Champeney  v.  Blanchard^  39  id.  Ill,  116 ;  Throw  v. 
Shannon^  78  id.  446;  Gray  v.  Gray,  47  id.  552;  Walter 
V.  Rodgey  2  Swanston,  97;  2  Kent  [8th  ed.]  444;  Cantant  v. 
Schuyler,  1  Pdge,  316.) 

Charles  S.  Baker  for  respondent.  Every  presumption  is 
to  be  taken  against  the  defendant,  and  the  clearest  proofs  are 
required  on  the  part  of  the  defendant  to  uphold  the  transac- 
tion. {Gr(py  V.  Gray,  47  K  Y.  552,  555,  557 ;  Kenney  v.  Picb- 
lic  Administratorj  2  Bradf.  319 ;  JTesUtt  v.  Zockman,  34 
N.  Y.  167,  169 ;  Barris  v.  Clark,  3  id.  93,  121 ;  Bolcomh  v. 
Holcomb,  95  id.  316,  326.)  If  the  evidence,  offered  by  defend- 
ant and  excluded,  was  of  a  negative  and  not  affirmative  charac- 
ter, it  would  still  be  excluded.  {Clarke  v.  Smith,  46  Barb.  30 ; 
Dyer  v.  Dyer,  48  id.  190 ;  Stanley  v.  Whitney,  47  id.  586  ; 
5tB  V.  Heermans,  17  Hun,  470  ;  Gray  v.  Gray,  47  N.  Y.  552, 
554.)  It  involved  a  personal  transaction  or  communication 
with  the  deceased  under  section  829  of  the  Code.  (  Wads- 
worth  V.  Beermans,  85  N.  Y.  639,  640 ;  Wheeler  v.  Kurt&j 
9  JI.  Y.  State  Eep.  496,  497 ;  BUI  v.  Heermans,  17  Hun,  470 ; 
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126^^1      EuGKiTE  E.  Lewis,   as  Executor,  etc.,  Respondent,  v.  Enos 

Mebritt,  Appellant. 

In  an  action  by  an  executor  to  recover  damages  for  the  alleged  oonTerBion 
of  certain  promissory  notes,  it  was  conceded  that  the  notes,  before  the 
death  of  plaintiff's  testatrix,  belonged  to  her,  and  that  thereafter  defend- 
ant had  possession  of  them.  The  issue  was  as  to  whether  she  gave  them 
to  him  or  whether  he  wrongfully  became  possessed  thereof.  Plaintiff, 
as  a  witness  in  his  own  behalf,  testified  that  a  few  hours  before  the 
death  of  decedent,  when  she  was  in  an  unconscious  state,  which  continued 
until  her  death,  he  saw  the  notes  in  her  trunk;  that  just  after  her  death 
he  looked  again  and  they  were  gone,  and  that  defendant  was  in  the  house 
and  had  an  opportunity  to  take  them.  Defendant,  as  a  witness  in  his  own 
behalf,  was  permitted  to  testify  that  he  had  possession  of  the  notes  a 
week  before  the  death  of  deceased,  and  that  they  were  in  his  possession 
when  the  executor  testified  he  saw  them  in  the  trunk;  he  was  then  asked: 
"Did  you  take  them  (the  notes)  from  any  person  without  their  con- 
sent?" This  was  objected  to  as  incompetent,  under  the  Code  of  Civil 
Procedure  (§  829),  and  was  excluded.  BM,  that  if  the  ruling  was 
.erroneous,  as  the  testimony  was  only  proper  in  rebuttal,  not  to  establish 
an  aflirmative  defense,  abd  as  defendant,  if  believed,  had  already 
thoroughly  and  perfectly  rebutted  plaintiff's  evidence,  the  error  did  not 
Justify  a  reversal. 

ft  ieems  that  plaintiff's  testimony  tended  to  establish  that  there  had  been  no 
personal  transaction  between  deceased  and  defendant  by  which  his  pos- 
session could  have  been  rightful,  and  it  was  thereby  made  competent 
for  defendant  to  testify  that  he  took  the  notes  with  her  consent,  and  so 
rightfully. 

"The  court,  in  submitting  the  question  as  to  whether  there  was  a  gift  as 
claimed  by  defendant,  charged  repeatedly  that  such  a  gift  must  be  proved 
"  beyond  suspicion."    ffdd,  bttot. 

While  the  proof  to  establish  an  alleged  gift  causa  mortis  must  be  clear  and 
convincing,  it  is  not  correct  to  charge  the  Jury  that  the  presumptions 
of  law  are  against  it,  or  that  the  fact  of  the  gift  must  be  proved  beyond 
suspicion. 

Reported  on  a  former  appeal,  98  N.  Y.  206. 

Orey  v.  Orey  (47  N.  Y.  652)  distinguished  and  limited. 

ZetHs  V.  Merritt  (42  Hun,  161)  reversed. 

(Argued  March  26, 1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  SnpreJie 
<yoart  in  the  fifth  jndicial  department,  entered  npon  an  order 
made  October  22,  1886,  which  afimned  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 


1889.]  Lewis  v.  Msbbitt.  387 


Statement  of  case. 


This  action  was  brought  by  plaintiff,  as  executor  of  the  will 
of  Charlotte  J.  Lewis,  to  recover  damages  for  the  alleged  con- 
version of  certain  promissory  notes  belonging  to  the  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

D.  Morris  for  appellant.  The  tortious  taking  alleged  in 
the  complaint  was  not  proved.  {P(mcher  v.  ScoU^  98  N.  Y. 
422 ;  33  id.  681.)  The  defendant  is  a  competent  witness 
to  reply  to  and  disprove  the  testimony  of  the  plaintiff,  as 
fully  as  if  he  were  not  a  party.  Not  affirmative  evidence, 
but  in  reply.  {&Joeet  v.  Low,  28  Hun,  432 ;  18  id.  319 ; 
Markell  v.  Benson,  55  How.  360;  Lewis  v.  MerriMy  98 
N.  Y.  206 ;  Pinney  v.  Orth,  88  id.  447.)  The  judge  erred 
in  his  charge  to  the  jury,  that :  "  When  a  gift  is  alleged  the 
presumptions  are  against  it,  and  clear  proof  on  the  part  of 
the  claimant  is  required ;  it  must  be  established  beyond  sus- 
picion." (1  Bouvier,  278 ;  Bed^U  v.  CarU,  33  N.  Y.  581, 
585 ;  Champeney  v.  BUmckard,  39  id.  111,  116 ;  Throw  v. 
Shanjion,  78  id.  446;  Oray  v.  Oray,  47  id.  552;  Walter 
V.  Hodge,  2  Swanston,  97;  2  Kent  [8th  ed.]  444;  Comtant  v. 
Schuyler,  1  Pdge,  316.) 

Cha/rles  S,  Baker  for  respondent.  Every  presumption  is 
to  be  taken  against  the  defendant,  and  the  clearest  proofs  are 
required  on  the  part  of  the  defendant  to  uphold  the  transac- 
tion. {Gray  v.  Oray,  47  N.  Y.  552,  555,  557 ;  Kenney  v.  Pvh- 
lie  Administrator,  2  Bradf.  319 ;  Neshitt  v.  LocJcman,  34 
N.  Y.  167,  169 ;  Harris  v.  Clark,  3  id.  93,  121 ;  Holcomh  v. 
HoU^mh,  95  id.  316,  326.)  If  the  evidence,  offered  by  defend- 
ant and  excluded,  was  of  a  negative  and  not  affirmative  charac- 
ter, it  would  still  be  excluded.  {Clarke  v.  Smith,  46  Barb.  30 ; 
Dyer  v.  Dyer,  48  id.  190 ;  Stanley  v.  Whitney,  47  id.  586 ; 
Hilly.  Heermans,  17  Hun,  470  ;  OrayY.  Oray,  47  N.  Y.  552, 
554.)  It  involved  a  personal  transaction  or  communication 
with  the  deceased  under  section  829  of  the  Code.  (  Wads- 
W(yrth  V.  Heermans,  85  N.  Y.  639,  640 ;  Wheeler  v.  Kurtz, 
9  N.  Y.  State  Eep.  496,  497 ;  HUlv.  Heernians,  17  Hun,  470 ; 
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Stuart  V.  Patterson^  37  id.  113 ;  Toolei/  v.  Bacon,  70  N.  Y. 
34,  36,  37 ;  Waver  v.  Waver,  15  Hun,  277  ;  XoehierY.  Adlerj 
91 K  Y.  657;  Edcomb  v.  Holcornb,  95  id.  316,  325,  326  ; 
ChadwicJc  v.  Tomer,  69  id.  404, 407, 408 ;  Coming  v.  Walker^ 
100  id.  551 ;  CampbeR  v.  EkMard,  38  Hun,  306  ;  Finney  v. 
Orth,  88  N.  Y.  447 ;  Oray  v.  Gray,  47  id.  552,  554 ;  Lewis 
V.  Merritt,  98  id.  206.)  The  charge  that  the  gift  must  be 
proved  beyond  suspicion,  under  the  peculiar  and  extraordinary 
facts  and  circumstances  existing  in  the  case,  cannot  be  ques- 
tioned. {Gray  v.  Gray,  47  N.  Y.  552,  555,  556;  Kenney  v. 
Public  Administrator,  2  Bradf.  319  ;  Harris  y.  Clark,  3  N.Y. 
93, 121 ;  NeshiU  v.  Lochman,  34  id,  167, 169.) 

Finch,  J.  This  case  was  tried,  so  far  as  evidence  was 
admitted  or  rejected,  under  objections  founded  upon  section 
829  of  the  Code,  substantially  in  accordance  Mnith  our  opinion 
rendered  in  the  same  case  upon  a  previous  appeal,  except, 
possibly,  as  to  a  single  inquiry.  We  then  held  that  the  ques- 
tion put  to  the  defendant,  and  excluded,  whether  he  took  the 
notes  "  from  any  trunk  or  any  person,"  was  a  competent  and 
proper  inquiry,  mainly  because  it  served  to  answer  and  contra- 
dict the  evidence  of  the  executor  and  the  inferences  which 
that  evidence  tended  to  establish.  On  this  trial  the  defend- 
ant was  asked  the  same  question  in  a  modified  form,  and  his 
answer  was  excluded.  That  question  was :  "  Did  you  take 
them  "  —  the  notes  —  "  from  any  person  without  theiT  con- 
sent f^^  The  action  was  brought  and  defended  upon  the 
conceded  fact  that  defendant  had  possession  of  the  notes.  That 
before  her  death  they  belonged  to  deceased  was  another 
conceded  fact.  Whether  they  passed  to  defendant  rightfully 
because  with  her  assent,  or  wrongfully  because  without  her 
assent,  was  the  precise  issue  between  the  parties.  I^ow,  the 
executor  testified  that  a  few  hours  before  the  death  of 
deceased,  and  when  she  was  in  an  insensible  state,  which 
never  improved,  he  saw  these  notes  in  her  tin  trunk ;  that 
just  after  her  death  he  looked  again,  and  they  were  gone; 
and  that  defendant  was  in  the  house  that  night  and  had 
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opportunity  to  take  them.  The  direct  inference  from  this 
proof  was  that  defendant  wrongfully  took  the  notes  without 
the  knowledge  or  consent  of  the  owner,  and  it  tended  to 
establish  that  there  had  been  no  personal  transaction  between 
such  owner  and  the  defendant  by  force  of  which  his  posses- 
sion could  have  been  rightful  and  honest.  The  executor  was, 
therefore,  examined  as  to  a  personal  transaction  with  the 
deceased  by  the  defendant ;  that  is,  he  negatived  the  exist- 
ence of  any  such  transaction.  In  answer,  the  defendant  was 
permitted  to  affirm  its  possibility  by  the  terms  of  the  Code. 
This  he  could  do,  both  directly  and  indirectly.  He  was  per- 
mitted to  swear  that  he  had  possession  of  the  notes  a  week 
before  the  death  of  deceased,  and  that  when  the  executor 
professed  to  have  found  them  in  the  trunk,  they  were,  in 
fact,  not  there,  but  in  defendant's  possession.  If  this  evi- 
dence was  true,  it  directly  contradicted  the  executor  as  to 
his  facts,  and  indirectly  as  to  his  inference  of  a  wrongful 
taking.  But  was  defendant  confined  to  that  indirect  rebut- 
tal of  the  inference?  Had  he  not  the  right  to  meet  it 
directly,  and  say  that  his  possession,  concededly  derived  from 
deceased  if  the  notes  were  not  stolen,  was  rightfully  obtained 
because  with  her  consent?  If  the  executor,  it  is  asked,  could 
swear  as  he  did,  through  the  medium  of  the  inference  he 
established,  that  defendant  took  the  notes  without  the  con- 
sent of  the  deceased,  and  so,  wrongfully,  why  may  not  the 
defendant  rebut  the  inference  by  saying  that  he  took  the  notes 
with  her  consent,  and  so,  rightfully.  The  answer  is  that  the 
executor  swore  to  independent  facts  tending  to  show  that  the 
personal  transaction  in  issue  was  impossible,  and  defendant 
was  at  liberty  to  contradict  those  facts  and  remove  that  impos- 
sibility. That  he  was  fully  permitted  to  do,  but  not  allowed  to 
go  further  and  swear  that  such  personal  transaction  was  not 
only  possible,  but  did,  in  truth,  actually  take  place.  In  any 
event  the  excluded  evidence  would  have  added  little  to 
his  contradiction  of  the  executor,  for,  if  he  was  believed, 
he  had  already  thoroughly  and  perfectly  rebutted  the  plaint- 
iffs evidence,  and  the  further  proof  was  needless  in  rebuttal 
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and  only  useful  to  establish  an  affirmative  defense,  for  which 
purpose,  as  we  held  on  the  former  appeal,  it  was  not  availa- 
ble. We  ought  not  to  reverse  the  judgment  upon  that 
ground. 

But  there  was  an  error  in  the  charge  of  the  court  to  the 
jury  which  is  too  serious  to  be  overlooked.  The  question 
submitted  to  them  was  one  of  gift.  The  evidence  demonstrated 
that  the  notes  were  either  wrongfully  taken,  or  were  given  by 
deceased  to  the  defendant.  The  latter  was  his  ground  of 
defense,  and  he  gave  evidence  tending  to  prove  it.  In  sub- 
mitting the  question  to  the  jury  whether  there  was  such  a  gift 
to  the  defendant  the  learned  judge  laid  down  the  rule  that  a 
gift  must  be  proved  "  beyond  suspicion,"  ahd  reiterated  the 
statement  until  it  became  the  one  prominent  feature  of  the 
charge.  The  rule  was  not  confined  to  a  gift  eattsa  mortis  in 
terms,  but  may  fairly  be  so  regarded  under  the  circumstances 
of  the  trial.  I  do  not  know  of  anything  which  is  required  to 
be  proved  beyond  suspicion.  If  there  is  anything,  that  par- 
ticular fact  can  never  be  proved  at  all,  for  suspicion  may  exist 
wholly  without  evidence,  in  opposition  to  the  most  clear  and 
cogent  proof,  and  may  remain  after  even  the  last  reasonable 
doubt  is  removed.  It  may  be  founded  upon  the  mere  personal 
appearance  of  the  party  or  witnesses,  upon  something  in  their 
manner,  real  or  imagined,  or  even  upon  nothing  except  a  sus- 
picious temperament  of  the  observer.  It  is  amenable  to  no 
rules,  it  perverts  simple  and  harmless  actions,  and  sees  mischief 
where  none  exists.  To  put  such  a  standard  before  a  jury  is  to 
take  away  all  measurement  of  or  control  over  the  volume  of 
proof  required,  and  leave  the  verdict  to  an  irresponsible  and 
undiBcoverable  impulse.  When  it  was  said  in  Grey  v.  Grey 
(47  N.  Y.  552)  that  a  gift  mortis  causa  mxtst  he -proYedheyond 
suspicion,  the  meaning  of  the  learned  judge  was  entirely  plain 
and  ought  not  to  be  misapprehended.  It  was  a  passing 
remark  and  very  briefly  phrased,  and  obviously  meant  that 
circumstances  legitimately  raising  a  suspicion  of  fraud  or  wrong 
must  be  explained  away.  The  same  judge,  in  Orymes  v.  Han^ 
(49  N.  Y.  17),  upheld  such  a  gift,  saying :  "  As  there  is  great 
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danger  of  fraud  in  this  sort  of  gift,  courts  cannot  be  too  cautious 
in  requiring  clear  proof  of  the  transaction.  This  has  been  the 
rule  from  the  early  days  of  the  civil  law  (which  required  five 
witnesses  to  such  a  gift)  down  to  the  present  time : "  and  he 
added,  as  to  the  case  before  him,  ^^  the  proof  of  the  assignment 
is  entirely  clear. "  Undoubtedly  in  such  cases  the  proof  must 
be  clear  and  convincing,  and  strong  and  satisfactory,  but  it  is 
not  correct  to  say  that  the  presumptions  of  law  are  against  a 
gift  as  the  learned  judge  charged,  although  it  is  true  that  the 
law  does  not  presume  in  its  favor,  but  requires  clear  and  con- 
vincing proof ;  nor  was  it  proper  to  say  to  the  jury  that  the 
fact  of  a  gift  must  be  proved  beyond  suspicion. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event 

All  concur. 

Judgment  reversed. 


William  J.  Hill  et  aL,  as  Executors,  etc.,  Respondents,  v. 
Chables  L.  Woolsey  et  al..  Appellants.. 

In  an  action  against  sureties  for  the  tenants  upon  a  lease  of  certain 
hotel  property,  brought  by  McD.,  the  landlord^  but  continued  after  his 
decease  by  his  executors,  the  defense  was  that  defendants  were  induced 
to  become  sureties  by  reason  of  certain  false  and  fraudulent  representa- 
tions made  by  decedent  to  them.  On  the  trial  defendants  proved  that 
when  the  tenants  came  to  defendant  W.  and  asked  him  to  become  a 
surety,  he  requested  them  to  go  to  McD.  and  make  certain  inquiries  as 
to  the  business  done  at  the  hotel,  so  Uiat  he  might  Judge  as  to  the  pro- 
priety of  his  consenting  to  become  a  surety;  that  they  went  with  another 
of  the  sureties  and  a  third  person  and  that  McD.  made  to  them  the  repre- 
iKntations  set  forth  in  the  answer.  Defendant  W.  and  one  of  the  tenants 
were  then  caUed  as  witnesses  for  the  defense  and  were  asked  as  to  what 
was  said  to  W.  on  the  tenant's  return  from  the  interview  with  McD. 
This  was  objected  to  and  excluded  as  incompetent  under  the  Code  of 
avil  Procedure  (§  889.)  Hdd,  error;  that,  conceding  the  testimony  was 
incompetent  to  prove  what  representations  were,  in  fact,  made  by  McD., 
as  defendants  were  bound  to  prove,  in  addition  to  this,  that  the  repre- 
sentations were  communicated  to  them  and  that  they  were  thereby  induced 
io  become  sureties,  having  proved  by  a  Competent  witness  what  lepre^ 
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sentations  were  made,  it  was  competent  to  prove  by  the  witnesses  called 
that  they  were  communicated  to  W. ;  that  this  was  not  a  personal  conver- 
sation with  deceased. 
ma  V.  Woolsey  (43  Hun,  481),  reversed. 

(Argued  March  26,  1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  14,  1886,  which  aflSrmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

William  J,  Gaynor  for  appellants.  The  proposed  testimony 
of  Woolsey  was  not  to  prove  "  a  personal  transaction  or  com- 
munication "  between  him  and  the  deceased  plaintiff ;  it  was 
only  to  prove  the  fact  that  such  a  communication  was  made 
and  should  have  been  received.  {Robbins\.  Richards^  2  Bosw. 
248 ;  1  Greenl.  on  Ev.  §§  100, 101 ;  WadawatihY  Heermana^ 
85  N.  T.  638 ;  PoUa  v.  Mayer,  86  id.  302 ;  Code  of  Civ.  Pro. 
§§828,  829;  Alb.  L.  Jour.  [Jan.  5, 1889]  5;  Finney  y.  Orth, 
88  K  T.  44Y-451.) 

Naihaibid  C.  Moak  for  respondents.  Although  Wise  might 
be  so  far  Woolsey's  agent  that,  as  such  merely,  he  might  be 
allowed  to  testify,  yet,  as  he  also  embodied  the  additional  or 
dual  character  of  a  party,  a  principal  to  the  hiring,  if  his  char- 
acter as  agent  of  Woolsey  would  not  prevent  his  testifying,  his 
character  as  a  principal  and  party  to  the  hiring  would.  (7» 
reHopUns,  6  N.  T.  State  Eep.  890,  392;  43  Hun,  637.) 
The  true  test  of  the  interest  of  a  witness  is,  that  he  will  either 
gain  or  lose  by  the  direct  legal  operation  and  effect  of  the 
judgment,  or  that  the  record  will  be  legal  evidence  for  or  against 
him  in  some  other  action.  {HdbaH  v.  Hobart^  62  N.  T.  83 ; 
MiUer  v.  MotUgomeryj  78  id.  282,  285  ;  Wilcox  v.  Smithy  26 
Barb.  316 ;  Church  v.  H(yward,  79  K  Y.  415,  420 ;  HiU  v. 
Hotchhin,  23  Hun,  414 ;  Lawton  v.  Sayles^  40  id.  852,  255  ; 
Redfidd  v.  Redfidd,  110  N.  T.  671,  674.)  A  principal  debtor 
is  bound  by  an  adjudicatiou  in  a  suit  against  his  surety  if  he 
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had  notice  thereof.  {Craig  ^,  Ward^  31  Barb.  383  ;  Delaware 
Bank  v.  Jarvis,  20  N.  Y.  227 ;  CaaUe  v.  Nayes,  14  id.  332, 
335 ;  2  Greenl.  on  Ev.  §  116.)  And  he  has  a  sufficient  notice 
thereof  to  bind  him  if  he  be  sworn  on  the  trial  thereof  as  a 
witness.  {Barney  v.  Dewey ^  13  Johns.  224,  226  ;  Brewster 
T.  Countryman^  12  Wend.  450  ;  Howe  v.  Buffalo^  38  Barb. 
126;  Chicago  Y,  BcMins,  2  Black  [TJ.  S.]  418,  423 ;  RcMims 
V.  Chicago^  4  Wall.  657,  672-675.)  The  question  put  to  Skin- 
ner, "  Before  you  signed  as  surety  were  the  representations 
commonicated  to  you  ? "  was  properly  excluded.  (  Williams  v. 
Davisy  7  Civ.  Pro.  282 ;  Bristol  v.  Sears,  3  id.  330.  331.) 

Peckbam,  J.  This  action  was  brought  by  plaintiflEs' 
decedent  (who  died  prior  to  the  trial),  to  recover  the  amount 
alleged  to  be  due  hira  for  rent  on  a  lease  of  a  hotel  which  he 
had  leased  fo  two  men  named  Wise  and  Carpenter,  and  for 
the  payment  of  the  rent  of  which  premises  the  defendants 
became  sureties.  The  defendants  answered  the  complaint  and 
alleged  that  the  plaintiffs'  decedent  had  induced  them  to  sign 
as  sureties  for  the  tenants  by  reason  of  certain  false  and 
fraudulent  representations  made  to  them  by  him,  and  that  as 
soon  as  the  fraud  and  the  falsity  of  the  representations  were 
discovered  the  possession  of  the  premises  which  had  been 
taken  by  the  tenants  was  tendered  and  delivered  up  to 
him.  Upon  the  trial  it  appeared  that  the  tenants  came 
to  one  of  the  defendants  (Woolsey),  and  asked  him  to 
become  one  of  the  sureties  on  the  lease.  He  asked  them 
to  go  to  the  plaintiffs'  decedent  and  make  certain  inquiries  of 
him  as  to  the  business  done  at  the  hotel  the  year  previous,  so 
that  he  might  judge  therefrom  of  the  propriety  of  his  con- 
senting to  go  on  as  one  of  such  sureties.  They  then  went  in 
company  with  a  man  named  Douglass  and  with  another  of  the 
proposed  sureties  on  the  lease,  and  saw  the  plaintiffs'  decedent 
and  asked  him  the  questions  they  were  directed  to  ask  by 
Woolsey.  The  conversation  that  then  took  place  between  them 
upon  the  subject,  which  they  were  instructed  by  Woolsey  to 
SioKELs— Vol.  LXVIII.    50 
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inquire  concerning,  was  proved  by  the  witness  Douglass,  and 
was  of  the  tenor  and  effect  alleged  in  the  defendants'  answer. 
The  tenants  after  the  conclusion  of  the  conversation  came 
back  to  see  defendant  Woolsey,  and  he  and  one  of  the  tenants 
were  sworn  on  the  trial  and  were  asked  what  was  said  to 
Woolsey  upon  the  tenants'  return  from  the  interview  with  th« 
plaintiffs'  decedent.  This  was  objected  to  by  counsel  for 
plaintiffs  on  the  ground  that  the  death  of  McDonald,  ren- 
dered such  evidence  inadmissible  under  section  829  of 
the  Code;  the  objection  was  held  vaUd,  the  court  holding 
that  the  persons  sent  by  Woolsey  to  get  the  facts  from 
McDonald  were  the  agents  of  Woolsey,  and  when  they 
came  back  to  report  the  conversation  it  was  just  as  much  a 
personal  conversation  as  if  Woolsey  had  had  it  himself.  We 
think  the  learned  judge  erred  in  excluding  the  evidence.  It 
may  be  assumed,  without  deciding,  that  the  evidence  was 
incompetent  for  the  purpose  of  proving  or  attempting  to  prove 
what  representations  or  statements  were,  in  fact,  made  by 
McDonald.  But  the  defendants,  in  order  to  make  out  their 
defense,  had  to  prove  several  facts,  and  each  fact  was  a 
separate  and  material  one  for  such  defense.  The  defendants 
had  to  prove  that  certain  representations  were  made  by 
McDonald  for  the  purpose  of  being  communicated  to  them,  and 
to  induce  them  to  become  sureties ;  that  such  representations 
were  communicated  to  them;  that  they  were  thereby  induced 
to  sign  the  undertaking  of  suretyship ;  that  they  were  false 
and  known  so  to  be  by  the  party  uttering  them,  and  that 
defendants  would  sustain  damages  thereby  if  held  upon  the 
undertaking  thus  fraudulently  procured.  All  of  these  facts 
were  of  such  a  nature  that  they  could  ordinarily  be  proved  by 
one  or  any  number  of  witnesses  cognizant  of  the  facts.  For 
the  purpose  of  proving  what  the  representations  were,  and  that 
they  were  made  to  be  repeated  to  defendants,  the  witness  Doug- 
lass was  called  and  swore  to  them  plainly  and  fully.  For  the  pur- 
pose of  proving  the  knowledge  of  the  defendfimts  the  offer  was 
made  to  prove  what  it  was  that  the  tenants  told  Woolsey  upon 
their  return  from  the  interview  with  McDonald. 
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We  think  it  was  competent  for  the  purpose  of  showing 
Woolsey's  knowledge.  If,  when  the  evidence  was  given,  it 
then  appeared  that  what  Woolsey  was  told  was  not  the  same 
in  substance  as  Douglass  testified  that  McDonald  had  said, 
then  the  defendants  would  have  failed  in  showing  any 
knowledge  on  their  part  of  any  representations  made  by 
McDonald,  and  they  would,  consequently,  have  failed  in 
their  defense.  On  the  contrary,  if  what  the  tenants  said 
to  Woolsey  agreed  with  what  Douglass  proved  was  said  by 
McDonald,  then  the  separate  and  distinct  fact  of  knowl- 
edge on  the  part  of  Woolsey,  of  such  representations,  would 
have  been  proved,  and  the  further  fact  that  he  was  induced, 
by  reason  of  a  knowledge  of  such  representations,  to  sign  the 
undertaking  as  one  of  the  sureties  on  the  lease,  might  have 
been  proved  by  the  evidence  of  Woolsey  himself.  Suppose 
Douglass  alone  had  heard  McDonald's  representations,  but 
had  not  informed  the  defendants  personally  in  regard  thereto, 
and  had  repeated  to  a  third  party  what  had  been  said  by 
McDonald,  and  the  third  party  had  come  to  defendant  Wool- 
sey, would  it  not  have  been  proper  to  prove  by  the  third 
party  what  it  was  that  he  told  Woolsey;  and  if  it  thus 
appeared  that  he  told  Woolsey  exactly  what  McDonald  had 
told  Douglass,  would  not  such  evidence  have  been  proper  ?  It 
would  have  been  no  proof  whatever  of  what  McDonald  had, 
in  truth,  told  Douglass,  but  if  Douglass  proved  what  McDon- 
ald did  tell  him,  and  if  the  third  party  told  Woolsey  just 
what  McDonald  had  told  Douglass,  there  would  then  have 
been  evidence  as  to  what  representations  were,  in  truth,  made, 
and  their  purpose,  and  also  evidence  as  to  the  knowledge  of 
Woolsey  in  reference  to  them. 

We  think  the  evidence  was  admissible  in  the  present  case 
for  just  that  purpose,  even  though  testified  to  by  a  witness 
who  was  not  competent  to  prove,  as  an  original  fact,  what 
McDonald  had  said.  Upon  this  ground  the  evidence  was 
improperly  excluded,  and  the  consequent  direction  of  a  ver- 
dict for  the  plaintiffs  was  also  error. 
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The  judgments  of  the  courts  below  should,  therefore,  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed. 
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1524861      1^1  ^^  Matter  of  the   Final    Judicial    Settlement  of  the 
Accounts  of  Samuel  R.  "Wells,  as  Executor,  etc 

The  wiU  of  C.  gave  one-eighth  of  her  residuary  estate  to  each  of  five  persons 
named,  *'  to  have  and  to  hold  the  same  to  them,  their  heirs  and  assigns, 
forever."  Four  of  the  beneficiaries  died  before  the  testatrix.  She  left 
neither  parent  nor  descendant.  The  entire  estate  had  come  to  the  testa- 
trix from  her  deceased  husband;  the  five  persons  so  named  were  his 
brothers  and  sisters,  the  balance  of  the  residuary  estate  was  given,  one* 
eighth  to  the  children  of  each  of  two  brothers  and  a  sister,  deceased.  In 
other  clauses  of  the  will  provision  was  made  that  in  case  of  the  pre-decease 
of  a  donee  his  descendants  should  take.  EM,  that  the  gifts  to  the  four 
deceased  beneficiaries  lapsed;  that  the  addition  of  the  word  "heirs"  did 
not  show  a  contrary  intent;  and  that,  as  the  words  of  the  will  were  clear 
and  unambiguous,  the  extrinsic  circumstances  could  not  properly  be 
resorted  to  to  change  or  modify  that  meaning. 

The  rule  of  the  common  law  that  a  legacy  or  devise,  given  with  or  without 
words  of  limitation,  lapses  in  case  of  the  death  of  the  devisee  or  legatee 
before  the  testator,  in  the  absence  of  express  words  to  prevent  a  lapse,  or 
of  something  in  the  context  of  the  will  indicating  a  contrary  intent, 
is  still  in  force  in  this  state,  save  so  far  as  modified  by  the  Revised 
Statutes  (2  R.  S.  66,  §  52),  t.  e.,  where  the  devise  or  bequest  is  to  a  child 
or  descendant  of  the  testator. 

The  fact  that  words  of  inheritance  are  now  unnecessary  to  convey  a  fee 
does  not  justify  the  construction  that  their  use  in  a  will  is  expressive  of 
an  intention  that  they  shall  be  taken  as  words  substituting  in  place  of  a 
pre-deoeased  legatee  or  devisee,  his  heirs;  having  a  well  settled  and  under- 
stood meaning,  a  different  moaning  may  not  be  given  to  the  words. 

In  re  Brown  (93  N.  Y.  205)  distinguished. 

(Argued  March  26,  1h89;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  14, 1888,  which  affirmed  a  decree  of  the  surrogate 
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of  the  county  of  Seneca  on  final  settlement  of  the  accounts  of 
Samuel  B.  Wells,  as  sole  executor  of  the  will  of  Eunice  B, 
Cooke,  deceased. 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

Edward  M.  8hepa/rd  for  appellant.  The  general  rule  of 
construing  a  will,  or  any  other  written  paper,  is,  if  it  can  be 
done  without  violating  the  intent,  to  give  a  meaning  to  all  the 
words  which  are  used,  (3  Jar.  [Ran.  &  T.'S  ed.]  T05 ;  Dover 
V.  Gregory,  10  Sim.  309;  1  Eedf.  on  Wills  [4th  ed.]  430; 
Lytle  V.  Beveridge,  58  N.  T.  698 ;  Phillips  v.  DamSj  92  id. 
199,  204 ;  Chaprrum  v.  Brown,  8  Burr.  1626.)  In  order  to 
carry  out  the  intent  of  the  testator,  the  words  of  a  will  will  be 
wrested  from  their  usual  and  grammatical  meaning,  especially 
to  save  a  general  be::efit  intended  for  all  the  branches  of  a 
family.  {Teed  v.  Morton,  60  N.  Y.  502 ;  Sihthorm  v.  Moxon, 
3  Atk.  580;  In  re  Cr<mf(yrd,  10  N.  Y.  S.  R.  423;  Patchin 
V.  Patchin,  1  N.  Y.  Supplement,  918 ;  Ri/vemett  v.  Borquvn, 
53  Mich.  10.)  It  is  the  duty  of  the  court  to  ascertain  from 
the  frame-work  of  this  will,  and  the  circumstances  of  the 
testatrix,  what  the  words  "  to  have  and  to  hold  the  same  to 
them,  their  heirs  and  assigns  forever,"  meant  to  Mrs.  Cooke 
when  she  used  them.  {In  re  Brown,  295, 800 ;  Deu  v.  Man- . 
ners,  20  N.  J.  L.  142 ;  Ha/von  v.  Banhs,  4  Edw.  Ch.  664 ; 
Davie  v.  Taul,  6  Dana,  61 ;  In  re  Bond,  31  Conn.  183 ;  Sihley 
V.  Cook,  3  Atk.  572.)  If  the  appellants  venture  to  presume 
that  the  expression  "  to  have  and  to  hold  the  same  to  them, 
their  heirs  and  assigns"  had  been  disjunctively  put,  "to  have 
and  to  hold  the  same  to  them  or  their  heirs  or  assigns,"  the 
decision  below  must  have  been  different.  {Tagga/rt  v.  Murray, 
58  K  Y.  233;  OiMvngs  v.  McDermoU,  2  M.  &  K.  69;  In  re 
Stan7w/rd  v.  Burt,  L.  J.,  52  Ch.  Div.  355 ;  Jonee  v.  ToUn, 
6  Sim.  255 ;  Girdlestone  v.  Doe,  2  id.  225.) 

Charles  A.  Hawley  for  respondents.  If  a  fund  be  given 
to  several  by  name  or  in  shares  to  be  divided  among  them 
in  equal  parts,  if  any  one  of  them  dies  before  the  testatrix 
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his  share  will  lapse,  for  such  legatees  take  as  tenants  in  com- 
mon, and  not  jointly.  {Everett  v.  Everett^  29  N.  Y.  39 ; 
Downing  v.  MarsJidll^  23  id.  367 ;  WeatcoU  v.  Cadyy  5  Johns. 
Ch.  358 ;  Weymcms  v.  Emggold,  1  Bradf .  43 ;  3  Jannan  on 
Wills  [E.  &  T.]  1-8,  704 ;  Vcm  Buren  v.  Dash,  30  N.  Y. 
393 ;  In  re  Benson^  96  id.  490 ;  1  Bonv.  Law  Diet  Est.  of 
Joint  Tenancy ;  1  Schouler's  Pers.  Prop.  188 ;  2  Bl.  Com. 
183 ;  4  Kent,  359,  360  n. ;  1  Wash,  on  Eeal  Prop.  403 ; 
Chamberlain  v.  Taylor^  105  N.  Y.  193.)  As  a  general  propo- 
sition, a  lapsed  legacy  or  devise  falls  into  the  residuum,  but 
where  the  lapse  occurs  in  the  bequest  or  devise  of  the  residuum 
itself,  the  lapsed  bequest  or  devise  goes  to  the  next  of  kin  or 
heirs-at-law  as  property  undisposed  of  by  the  will.  {Heart  v. 
Ma/rk8,  4  Bradf.  161 ;  In  re  Benson,  96  N.  Y.  499;  Eillie 
V.  ffHUsy  16  Hun,  46 ;  Kerr  v.  Dougherty,  79  N.  Y.  349 ; 
White  V.  JBoward,  45  id,- 144,  168.)  At  common  law,  unless 
the  legatee  or  devisee  survive  the  testator,  the  legacy  or  devise 
is  extinguished.  It  ^^  lapses,"  and  neither  the  heir  of  the 
devisee  nor  the  executor,  administrator  or  next  of  kin  of  the 
legatee  can  claim  it.  (Willard  on  Exrs.  355  ;  Bedfield's  Sur. 
Pr.  574 ;  Willard's  Eq.  Jur.  [Potter's  ed.]  508 ;  1  Jarman  on 
Wills,  chap.  11 ;  Chrystie  v.  Fhife,  22  Barb.  220 ;  Biehop 
.  V.  Biehop,  4  Hill,  168  ;  Armstrong  v.  Mbra/n,  4  Bradf.  314 ; 
Vernon  v.  Vernon,  53  N.  Y.  851 ;  Downing  v.  Ma/rshaJl,  23 
id.  370;  Van  Beuren  v.  Dash,  80  id.  393;  Thurher  v. 
Chambers,  4  Hun,  725 ;  OiU  v.  Br&wer,  38  N.  Y.  549.)  A  lapse 
may  be  prevented  by  the  testator  by  a  suitable  provision  in 
his  wiU,  but  his  intention  cannot  be  proved  by  evidence  de  hors 
the  will.  (Willard  on  Exrs.  854;  Arctdarius  v.  Giesen- 
h^iner,  3  Bradf.  64;  Sweet  v.  Giesenhainer^  3  id.  114; 
1  Jarman  on  Wills  [E.  &  T.]  620,  note  3  ;  Hone  v.  Schaick, 
8  N.  Y.  639 ;  Mam^n  v.  Mam^,  14  Johns.  1 ;  Cromer  v. 
Pinckney,  8  Barb.  Ch.  463 ;  In  re  ChappeoAJiai,  1  Tuck.  417 ; 
Comfort  V.  Mather,  8  Watts  &  Serg.  450.) 

Gray,  J.  The  testatrix,  after  making  a  devise  of  certain  real 
estate  and  certain  bequests,  by  the  tenth  clause  of  her  wiO, 
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disposed  of  all  of  the  rest,  residue  and  remainder  of  her  estate, 
by  giving  one  eighth  part  thereof  to  each  of  five  persons 
named  and  one  eighth  part  to  the  children  of  each  of  three 
other  persons.  After  stating  the  legatee,  or  legatees  of  each 
eighth  part,  testatrix  added  these  words :  ^^  To  have  and  to  hold 
the  same  to  them^  their  heirs  amd  assigns  forever. "  Four  of 
the  persons  named  as  legatees  died  after  the  making  of  the  will 
and  before  the  testatrix,  and  this  controversy  arose  as  to  whether 
the  legacies  to  them  lapsed,  and  whether  as  to  such  parts  the 
testatrix  has  died  intestate.  The  appellants,  who  are  the  heirs 
and  representatives  of  the  deceased  legatees,  argue  that  there 
was  no  lapse,  and  they  foxmd  their  argument  upon  the 
habendum  clause,  just  quoted  from  the  will,  and  upon  what 
they  deem  to  be  evidences  of  a  contrary  intention  of  the  testa- 
trix. That  evidence  they  glean  entirely  through  a  consider- 
ation of  certain  extrinsic  circumstances.  The  estate  of  the 
testatrix  had  come  entirely  from  her  deceased  husband,  with 
whom  she  had  lived  some  forty-five  years.  She  died  at  an 
advanced  age,  leaving  neither  parent  nor  descendant,  cmd  the 
persons,  whom  she  selected  as  her  residuary  legatees,  were  all 
the  next  of  kin  of  her  deceased  husband ;  being  his  brothers 
and  sisters,  and  the  children  of  two  brothers  and  of  a  sister, 
deceased. 

Those  facts  are  relied  upon  by  the  appellants,  when  con- 
sidered together,  as  constituting  some  evidence  of  an  intention 
of  the  testatrix  to  treat  the  bulk  of  her  estate  as  a  moral  trust 
from  her  husband  and  to  return  it  to  his  relatives.  They 
then  argue  that,  reading  in  that  light  the  words  ^^  To  have  and 
to  hold  to  them,  their  heirs  and  assigns  forever, "  a  force  and 
.  significance  are  imparted  to  them,  which,  generally,  they  would 
not  possess.  They  say  that  they  must  be  taken  to  have  be^n 
meant  by  the  testatrix  to  be  operative  as  substitutional  words, 
whereby  the  heirs  of  any  person  entitled  will,  upon  his  death, 
stand  in  his  place. 

We  cannot,  however,  concede  to  these  words  the  meaning 
contended  for.  The  established  principles  of  construction,  in 
such  cases,  forbid  it.    In  the  absence  of  express  words  to  pre- 
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vent  a  lapse,  or  of  something  in  the  context  to  indicate  a  con- 
trary intention,  we  should  give  to  the  words  in  this  habendum 
clause  their  nsaal  and  primary  meaning,  in  accordance  with  a 
general  rule  in  the  construction  of  wills.  At  common  law,  a 
legacy  or  a  devise  lapsed  and  became  void,  where  a  legatee  or 
devisee  failed  to  survive  the  testator.  The  reason  for  the  rule 
was  that  a  will,  in  it  nature,  is  ambulatory,  and  does  not  become 
operative  until  the  death  of  the  testator,  and,  until  that  event, 
the  legacy  has  never  vested.  (1  Jarman,  338 ;  2  Wms.  on 
Exrs.  1084.)  In  Corhyn  v.  French  (4  Ves.  418, 435)  the  mas- 
ter of  the  rolls  (Lord  Alvanley)  said :  "A  testator  is  never 
to  be  supposed  to  mean  to  give  to  any  but  those  who  shall  sur- 
vive him,  unless  the  intention  is  perfectly  clear."  Such  an 
intention  cannot  be  said  to  be  made  clear  by  the  addition  of 
the  word  "heirs;"  for  that  is  a  word  of  limitation,  used 
to  describe  the  nature  and  duration  of  the  estate  given,  and,  as 
Mr.  Jarman  observes  in  his  valuable  work  (vol.  1,  chap.  11), 
the  doctrine  of  lapse  "  applies  indiscriminately  to  gifts  with  and 
without  words  of  limitation."  This  rule  of  the  common  law, 
with  respect  to  the  lapsing  of  a  legacy  or  devise,  was  not  abro- 
gated, but  it  was  modified,  by  the  Revised  Statutes  of  Kew 
York,  to  this  extent,  that  where  the  devise  or  bequest  is  to  a 
child  or  descendant  of  the  testator,  who  dies  in  his  lifetime, 
leaving  a  descendant,  who  survives  the  testator,  the  estate  or 
interest  given  vests  in  the  descendant  of  the  legatee  or  devisee. 
(2  R.  S.  66,  §  52 ;  Dovming  v.  Marshall,  23  K  Y.  366.)  It 
is  apparent  that  the  statute  assumes  that,  but  for  its  provisions, 
the  devises  or  legacies,  in  the  case  of  the  pre-decease  of  the 
devisee  or  legatee,  would  have  lapsed.  Words  of  inheritance 
are  now  unnecessary  to  convey  a  fee,  and  are,  indeed,  mere  sur- 
plusage,whether  when  used  in  wills  or  in  deeds.  That  fact,  how- 
ever, is  not  a  sufficient  reason  for  us  to  import  into  their  use  the 
expression  of  an  intention  that  they  shall  be  taken  as  words 
substituting  in  place  of  the  pre-deceased  legatee  or  devisee  his 
heirs.  Where  words  like  these  have  a  well-settled  and  well- 
understood  meaning,  we  should  not  invest  them  with  a  differ- 
ent one,  unless  we  are  forced  to  do  so  by  a  conviction,  based 
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on  some  stronger  support  than  that  which  is  afforded  by  sug- 
gestion or  speculation,  however  plausible. 

Some  evidence  of  extrinsic  circumstances  was  admitted,  and 
I  have  referred  to  the  evidence  above ;  but  that  is  as  incon- 
clusive, as  it  seems  to  be  improperly  in  the  case.  If  there  was 
room  for  the  belief  that  there  was  some  obscurity  in  the  lan- 
guage ;  if  the  meaning  of  the  words  used  was  ambiguous  or 
obscure,  and,  from  the  facts  proved,  an  ambiguity  was 
disclosed,  evidence  of  circumstances,  or  of  declarations,  might 
find  a  proper  place  in  the  case,  to  remove  the  obscurity,  or  to 
give  an  effect  to  the  ambiguous  expressions.  {Hiscoch  v. 
Iliacock^  5  M.  &  W.  363.)  Lord  Abinoek,  in  the  case  cited, 
said,  that  to  ascertain  the  intention  of  the  testator  we  should 
"  read  his  will  as  he  has  written  it  and  collect  his  intention 
from  his  words."  Mr.  "Wigram,  in  his  work  on  Wills,  says 
that  the  legitimate  purposes,  to  which  evidence  of  material 
facts  is  applicable,  are,  "  first,  to  determine  whether  the  words 
of  a  will,  with  reference  to  the  facts,  admit  of  being  construed 
in  their  primary  sense ;  and,  secondly,  if  the  facts  of  the  case 
exclude  the  primary  meaning  of  the  words,  to  determine 
whether  the  intention  of  the  testator  is  certain  in  any  other 
sense  of  which  the  words,  with  reference  to  the  facts,  are 
capable."  (6'Hara's  ed.  [2d  Am.  ed.]  285.)  The  rule  is 
undoubted  that  evidence  is  admissible,  in  aid  of  the  exposition 
of  a  wiU,  in  all  cases  where,  from  some  ambiguity  or  obscurity, 
a  diflSculty  arises  in  applying  the  words  of  a  wiU  to  the  sub- 
ject-matter of  a  devise.  In  the  will  before  us  I  can  perceive 
no  obscurity  in  its  language,  nor  doubtful  meaning  of  the 
words  used,  and  the  admission  of  the  extrinsic  evidence  does 
not  introduce  any  difficulty,  or  ambiguity  in  the  case,  or  pre- 
vent us  from  applying  the  words  of  the  habendum  clause  in 
their  ordinary  and  primary  sense. 

There  is  no  real  reason,  arising  from  anything  in  the  struc- 
ture of  this  win,  why  we  should  suppose  that  the  testatrix 
meant  anything  more  than  what  she  has  said.  We  must  take 
the  whole  structure  of  the  will  together,  and  not  dismember 
SioKELs— Vol.  LX VIII.    61 
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it,  to  discover  what  it  accomplishes,  and  what  it  was  meant 
to  accomplish.  We  may  assume,  indeed,  that  the  testatrix 
was  aware  of  the  effect  of  the  pre-decease  of  a  legatee ;  for  we 
find,  in  the  third  clanse  of  her  will,  in  the  case  of  a  gift  to 
her  nephew,  iN'athan  Crarj,  a  provision  that  ^'  in  case  he  shall 
die  before  the  receipt  of  said  legacy,  then  the  same  shall  go 
and  be  paid  to  his  children,"  etc.  Evidence  of  a  similar 
understanding  of  the  effect  of  the  death  of  a  legatee  is  sug- 
gested by  the  reading  of  the  language  of  the  tliird  clause  of 
the  codicil. 

How  can  it  be  fairly  argued,  then,  that  a  reason  exists  that 
the  words  in  question,  which  possess  a  certain  meaning,  should 
be  read  in  another  than  their  ordinary  sense  ?  Is  it  because 
the  testatrix  ought  morally,  and,  therefore,  must  be  held  to 
have  intended,  to  convey  tiie  bulk  of  her  estate  to  the  rela- 
tives of  her  deceased  husband  i  That  is  a  sentimental  reason 
and  it  may  explain  as  much  as  she  did.  But  it  cannot  warrant 
our  importing  into  her  will  another  intention,  which  not  only 
lacks  support  in  expression,  but  may  not,  in  fact,  have  been 
her  intention ;  when  we  consider  the  fact  that,  in  other  cases 
of  gifts,  she  has  contemplated  the  effect  of  a  possible  pre- 
decease of  the  devisee  and  has  provided  for  its  occurrence, 
*o  as  to  perpetuate  them  in  the  descendants  of  the  donee. 
The  words  of  this  clause  are  most  inapt  to  signify  substitution. 
To  give  to  them  such  a  sense,  we  should  have  to  disregard  and 
cut  out  such  words  as  "  to  have  and  to  hold  "  and  "  assigns," 
and  interpolate  others.  They  are  meaningless,  if  the  clause  is 
to  be  regarded  as  substitutional.  No  gift  can  vest  in  the 
donee  until  the  death  of  testatrix.  What,  then,  is  the  sense  of 
"  to  have  and  to  liold  "or  of  "  assigns  ? "  There  are  cases  where 
words,  accompanying  a  gift  to  a  person  of  a  legacy  or  devise, 
are  deemed  disjunctive,  and,  therefore,  substitutional;  or 
they  may  be  explanatory,  and,  with  the  aid  of  the  context, 
plainly  indicate  that  the  gift  shall  not  become  void  by  the 
death  of  the  first  taker  named  in  the  will  before  the  testator. 
{Gittinga  v.  McDermott^  2  M,  &.  K.  65 ;  Havm  v.  Bomka. 
4  Edw.  Ch.  064.)     Whenever  a  testamentary  intention  is  dear 
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and  unequivocal,  the  courto  go  far  to  give  it  effect.  They 
will  convert  "  and  "  into  "  or,"  and  construe  words  of  limitar 
tion  as  words  of  purchase,  or  words  of  purchase  as  words  of 
limitation.  {Taggart  v.  Murray^  53  N.  Y.  233.)  Such  was 
the  case  in  Matter  of  the  Estate  of  Brown  (93  N.  Y.  295), 
where  the  court  sustained  a  construction,  by  which  the  issue 
of  a  deceased  son  might  be  admitted  to  participation  in  a 
remainder  limited  to  him  upon  his  mother's  death.  But  there 
was  justification  for  such  a  construction  in  the  language  used 
by  the  testator.  It  was  "  upon  the  death  of  any  or  either  of 
my  said  daughters,  I  give  *  *  *  tmto  such  child  or 
children  as  my  said  daughter  sJiaUha/oe  or  lea/oe  living  at  her 
decease.  *  *  *  that  is  to  say,  the  children  of  my  said 
daughters  to  have  the  part  or  share  whereof  the  mother 
received  the  rent  and  income  during  her  life."  It  was  thought 
that  the  insertion  of  the  words  "  have  or  leave,"  with  respect 
to  the  daughter's  children,  and  that  the  addition  of  the  latter 
portion  of  the  clause  I  have  quoted,  when  taken  in  connection 
with  the  principal  sentence,  disclosed  the  testator's  purpose 
to  let  in  the  issue  of  children  dying  before  their  mother, 
testator's  child. 

The  decision  in  Van  Beuren  v.  Dash  (30  N.  Y.  893),  is  a 
precise  authority  upon  the  question  raised  in  the  present  case, 
and  we  see  no  substantial  distinction  between  the  two  cases. 
There  the  insertion  of  the  words  ''  and  their  heirs,"  in  a  devise, 
was  held  to  show  the  extent  of  the  interest  devised ;  and 
Denio,  J.,  answered  the  argument  that  the  devise  was  one  in 
favor  of  the  heirs  of  the  devisees  by  reference  to  the  case  of 
Brett  V.  Rigden  (Plowden,  340),  and  to  its  being  the  accepted 
authority  in  England.  He  also  said :  "  It  does  not  follow  that 
because  such  words  may  now  be  dispensed  with  that,  where 
they  are  inserted,  their  legal  effect  is  different  from  what  it 
would  have  been  before  the  statute."  In  Thurber  v.  Gha/mhers 
(66  N.  Y.  47)  it  was  said  of  the  presence  of  similar  words  in 
a  will,  that  "  although  the  use  of  them  was  unnecessary  to 
vest  a  fee,  it  is  quite  common  and  the  usual  way  in  deeds  and 
eonv^ances  to  insert  them  for  greater  certainty."     In  Hamd 
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V.  Marcy  (28  N.  J.  Eq.  59)  Chancellor  Kunyon,  in  a  well  con- 
sidered opinion,  held  that  the  addition  of  the  words  "  their 
heirs  and  assigns  "  to  a  gift  of  the  residue  did  not  prevent  a 
lapse,  where  a  residuary  legatee  died  in  the  lifetime  of  the 
testator,  and  that,  as  to  so  much  of  the  estate  disposed  of  by 
the  residuary  clause,  the  testator  had  died  intestate.  Swan  v. 
Adams  (3  Yeates,  34)  ;  Sloan  v.  Hause  (2  Kawle,  28)  are  also 
decisions  in  point.  Other  authorities  might  he  cited  to  show 
the  universality  of  the  rule  as  to  lapse  in  similar  cases,  but  it 
does  not  seem  necessary.  I  thiuk  the  appeal  must  fail.  To 
sustain  it  we  should  have  to  make  a  new  will ;  when  we  have 
no  sure  guide  and  no  other  reason  than  the  ingenious 
suggestion  of  a  possible  motive,  or  rather  of  one,  which, 
the  counsel  says,  the  testatrix  ought  to  have  entertained. 
Fairly  considered,  these  words,  which  have  suggested  to  the 
appellants  their  ground  for  contention,  were  but  a  common, 
or  an  intensified  form  of  expression  of  an  absolute  gift.  It 
was  an  expression  consistent  with  the  gift  of  an  absolute 
ownership,  but  in  no  wise  indicative  of  a  direction  to  transfer 
the  part  given  to  a  legatee  to  his  heirs  or  personal  representar 
tives,  in  the  event  of  his  failing  to  survive  the  testatrix. 

The  judgment  of  the  General  Term  should  be  aflSrmed^ 
with  costs  to  the  respondents,  to  be  paid  out  of  the  estate 

All  concur. 

Judgment  affirmed. 
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Lewis  S.  Goebel  et  al.,  as  Executors,  etc.,  Appellants,  v. 
Gasoline  Wolf,  Respondent,  and  Mary  Froelich  et  al., 
Appellants. 

The  will  of  T.  gave  his  residuary  estate  lo  trustees  m  trust,  lopay  one-half 
of  the  net  profits  and  income  of  the  real  estate  to  the  testator's  wife,  for 
the  support  and  maintenance  of  herself  and  the  testator's  minor  children, 
and  to  apply  the  other  half  in  payment  of  mortgages  upon  the  real  estate, 
and  after  such  payment  to  invest  the  residue  for  the  benefit  of  his 
children.  The  trustees  were  authorized  to  take  charge  of  the  testator's 
store,  stock  in  trade,  etc.,  to  continue  the  business  until  the  youngest 
child  should  arrive  of  age,  and  invest  the  net  proceeds;  also  to  sell  the 
personal  estate,  convert  it  into  money  and  invest  the  same  for  the  benefit 
of  his  children.  Then,  after  providing  for  an  advancement  to  each  of 
his  children  when  they  respectively  arrive  of  age  or  marry,  the  clause 
continued  thus:  "  Immediately  upon  the  arrival  of  my  youngest  child  at 
the  age  of  twenty-one  years,  in  case  my  said  wife  shall  not  then  be  living, 
to  divide  all  my  estate,  real  and  personal,  and  the  accumulations  of 
interest  equally  among  my  children,  share  and  share  alike,  after  deduct- 
ing all  advances  made  as  above  provided  to  any  of  my  children,  so  that 
each  of  my  children  shall  have  and  receive  an  equal  share  of  my  estate." 
In  an  action  to  obtain  a  judicial  construction  of  the  will,  it  appeared  that 
one  of  four  infant  children  living  at  the  time  of  the  testator's  death  had 
since  died  under  age  and  without  issue.  Held,  that  the  gift  was  not  to 
the  children  as  a  class,  but  each  took  a  vested  remainder  in  one-fourth  of 
the  residuary  estate  dependent  upon  the  termination  of  the  trust,  and 
that  the  share  of  the  one  who  died,  with  the  accumulations  of  income 
therefrom,  descended  to  his  heirs  or  ne.\t  of  kin,  according  to  the  nature 
of  the  property;  also,  that  such  descendants  were  entitled  to  any  income 
that  may  hereafter  accrue  during  the  trust  period. 

The  general  rule  that  when  a  testamentary  gift  is  found  only  in  a  direction 
to  divide  at  a  future  time,  the  gift  is  future  and  contingent,  and  not 
vested,  is  subordinate  to  the  primary  canon  of  construction,  that  the  con- 
struction shall  follow  the  intent  to  be  collected  from  the  whole  will. 
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(Argued  March  28,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
mad^  May  14,  1888,  which  affirmed  a  judgment,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  for  the  construction  of  the  will  of 
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Andrew  Froelich,  who  died  leaving  a  widow  and  four  minor 
children,  one  of  whom  has  since  died,  surviving  him. 

The  questions  arose  as  to  the  residuary  clause  of  the  will, 
which  is  as  follows : 

"  Third,  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  property,  real  and  personal  and  mixed, 
of  what  nature  and  kind  soever,  and  whatever  the  same  may 
be  at  the  time  of  my  death,  to  my  friend  Lewis  S.  Goebel 
and  to  my  brother  Phillip  Froelich.  In  trust,  nevertheless, 
to  take  charge  of  my  real  estate,  collect  the  rents  and  income 
thereof,  and  out  of  the  same  pay  all  taxes,  assessments,  water 
rates,  insurance  premiums  and  all  moneys  necessary  to  keep 
the  buildings  upon  the  said  real  estate  in  good  repair  and  con- 
dition. And  upon  the  further  trust  to  pay  over  one-half  of 
the  net  rents  and  income  of  my  said  real  estate  to  my  wife, 
Caroline  Froelich,  quarter  yearly,  for  the  support  and  main- 
tenance of  herself  and  my  minor  children,  and  in  lieu  of 
dower.  And  upon  the  further  trust  to  apply  the  remaining 
one-half  of  said  net  rents  and  income  to  the  payment  of  any 
mortgage  or  mortgages  that  may  be  liens  upon  said  real  estate. 
And  upon  the  further  trust,  after  the  payment  of  all  mort- 
gages upon  said  real  estate,  to  invest  the  said  one-half  of  said 
net  rents  and  income  upon  bond  and  mortgage  upon  unin- 
cumbered real  estate  in  the  city  of  New  York  or  Brooklyn, 
for  the  benefit  of  my  children.  And  upon  the  further  trust 
to  take  charge  of  my  store,  fixtures  and  stove  trimming  busi- 
ness in  the  city  of  Is  ew  York,  city  of  Newark,  New  Jersey, 
and  foundry  in  the  city  of  Brooklyn,  together  with  all  the 
stock  of  goods  on  hand,  materials,  fixtures,  machinery,  pat- 
terns, tools,  implements  and  appurtenances;  also,  all  book 
accounts,  outstanding  claims,  and,  in  short,  everything  con- 
nected with  my  said  business.  And  upon  the  further  trust, 
to  continue  the  said  business  and  carry  on  the  same,  and  to 
continue  to  carry  on  the  same  until  my  youngest  child  shall 
arrive  at  the  age  of  twenty-one  years,  or  so  long  as  the  net 
profits  of  said  business  shall  yield  ten  per  cent  upon  an  invest- 
ment of  fifty  thousand  dollars.     And  upon  the  further  trust 
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to  sell  and  discontinue  said  business  whenever  my  said  execu- 
tors and  trustees  shall  deem  it  for  the  best  interest  of  my  said 
estate  so  to  do.  And  upon  the  further  trust,  to  retain  out  of 
the  net  profits  of  said  business  the  sum  of  ten  per  cent  of  such 
net  profits  as  compensation  to  my  said  executors  and  trustees 
for  their  services  in  the  management  of  the  said  business,  said 
sum  of  ten  per  cent  to  be  in  addition  to  the  lawful  commission 
allowed  them  as  executors  and  trustees.  And  upon  the  further 
trust  to  invest  the  net  profits  and  income  from  said  business 
after  deducting  the  said  ten  per  cent  compensation  to  said 
executors  and  trustees,  upon  bond  and  mortgage  upon  unin- 
cumbered real  estate  in  the  city  of  New  York  or  Brooklyn, 
or  to  deposit  the  same  in  some  savings  bank  or  banks  of  good 
standing  in  the  city  of  New  York  or  Brooklyn  for  the  benefit 
of  my  children. 

"And  upon  the  further  trust  to  convert  all  my  personal 
property,  not  above  mentioned,  into  money,  and  to  invest  the 
same  for  the  benefit  of  my  said  children  in  the  same  manner 
as  my  other  moneys  are  to  be  invested  as  above  provided. 

"And  upon  the  further  trust  to  pay  and  advance  to  each  of 
my  children  as  they  respectively  arrive  at  the  age  of  twenty- 
one  years,  or  as  they  respectively  marry,  the  sum  of  three 
thousand  dollars. 

"And  upon  the  further  trust,  immediately  upon  the  arrival 
of  my  youngest  child  at  the  age  of  twenty-one  years,  in  case 
my  said  wife  shall  not  then  be  living,  to  divide  all  my  estate, 
real  and  personal,  and  the  accumulations  of  interest,  equally 
among  my  children,  share  and  share  alike,  after  deducting  all 
advances  made,  as  above  provided,  to  any  of  my  children,  so 
that  each  of  my  children  shall  have  and  receive  an  equal  share 
of  my  estate.  Should  my  said  wife  be  living  at  the  time  my 
youngest  child  arrives  at  the  age  of  twenty-one  years,  then  it 
is  my  will  and  pleasure  that  no  division  of  my  estate  shall  be 
made  until  after  the  death  of  my  said  wife." 

Josiah  T.  Ma/ream,  for  appellants.  There  is  no  gift  of  the 
remainder  in  the  corpus  of  the  real  estate  or  in  the  corpus  of 
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the  business,  after  the  termination  of  the  trust,  except  by  the 
direction  to  divide  at  a  future  age  of  the  youngest  child. 
That  gift  did  not,  therefore,  vest  at  the  testator's  death.  It  is 
a  gift  to  a  class  and  vested  in  each  child  as  a  member  of  the 
class  only  at  his  majority.  Those  children  who  die  under 
twenty-one  take  no  interest  which  will  devolve  upon  their 
heirs  or  personal  representatives.  {Lloyd  v.  Lloydy  3  K.  &  J. 
20;  In  re  Grimshaw^  11  Ch.  D.  406;  Knight  v.  Knight^ 
2  S.  &  St.  490 ;  2  Jarman  [5th  Am.  ed.]  457 ;  Leaks  v.  Rob- 
inson^ 2  Mer.  363  ;  Learning  v.  Sherratt^  2  Hare,  14,  23,  24 ; 
Ford  V.  Rawlins^  1  S.  &  St.  328 ;  Shipman  v.  Rollins^  98 
N.  Y.  327;  Colton  v.  Fox,  67  id.  348 ;  Smith  v.  Edwards, 
88  id.  103 ;  Hobson  v.  Hcde,  95  id.  613 ;  Teed  v.  Morton,  60 
id.  502 ;  Ddany  v.  MoCormich,  88  id.  1 74.)  There  is  nothing 
here  which  requires  the  court  to  depart  from  the  settled  nile 
of  construction  that  a  gift  by  a  direction  to  pay  or  divide  at  a 
future  age  does  not  presently  vest.  {Lloyd  v.  Lloyd,  3  K.  &  J. 
20 ;  2  Jarman  [5th  Am.  ed.]  457,  463 ;  Leake  v.  Robinsan, 
2  Mer.  363.)  There  is  nothing  in  the  disposition  of  the  rents 
and  income  during  the  continuance  of  the  trust  to  take  the 
case  out  of  the  rule.  (  Warner  v.  Durant,  76  N.  Y.  135 ;  2  Jar. 
[5th  Am.  ed.]  461,  463,  465  ;  Lloyd  v.  Lloyd,  3  K.  &  J.  20 ; 
Ln  re  Grimshaw,  11  L.  E.  Ch.  D.  406 ;  Knight  v.  Knight,  2  S. 
&  St.  490  ;  Haxton  v.  Corse,  2  Barb.  517 ;  Crookev.  County  of 
Kings,  97  N.  Y.  421.)  Where  the  gift  is  to  children  as  a  class  by 
a  direction  to  divide  at  the  majority  of  the  youngest,  the  gift 
will  vest  in  each  child,  as  a  member  of  the  class,  at  his  own 
majority.  If  he  dies  of  full  age,  though  the  youngest  may  be 
still  in  his  minority,  his  representatives  will  be  entitled  to  liis 
share.  {Leeming  v.  Sherratt,  2  Hare,  14,  23,  24 ;  Smith  v. 
Edwards,  88  N.  Y.  106 ;  Ford  v.  Rawlins,  1  S.  &  St.  328.) 
It  is  not  necessary  to  support  a  direction  for  accumulation 
that  the  infant  should  have  a' vested  future  estate  in  the  corp^is, 
but  only  that  the  income  should,  as  received,  be  received  for  the 
sole  benefit  of  the  infant,  subject  only  to  retention  during  his 
minority.  {Pray  v.  Hegeraan,  92  N.  Y.  515,  516.)  It  is 
only  where  the  power  of  alienation  or  ownership  is  suspended 
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that  rents  and  income  undisposed  of  go  to  the  person  pre- 
sumptively entitled  to  the  next  eventual  estate.  (1  E.  S.  774^ 
§  2 ;  id.  726,  §  40.)  The  trust  is  valid  as  to  one-half  of  the 
real  estate  only  for  the  life  of  the  widow,  since  at  her  death 
the  purposes  of  the  trust  will  have  been  accomplished.  {Byne 
V.  Blackburn^  26  Beav.  41.) 

IwAic  Lawson  for  respondent.  The  interest  of  testator^s 
children  vested  at  his  death.  An  estate  is  vested  when  there 
is  an  immediate  right  of  personal  enjoyment,  or  a  present  right 
of  future  enjoyment.  {Sheridan  v.  Houae^  4  Keyes,  569 ; 
Moore  v  Lyons^  25  Wend.  144.)  In  the  construction  of  wills 
the  intention  of  the  testator,  to  be  derived  from  the  will  itself, 
is  the  governing  principle,  and  technical  rules  will  only  be 
resorted  to  when  the  language  of  the  instrument  leaves  such 
intention  in  doubt.  (Shipman  v.  JioUinSy  98  N.  Y.  311 ; 
Smith  V.  Edwards^  88  id.  105 ;  Delafield  v.  Shipmom^  103  id. 
463-468 ;  Scott  v.  Guernsey^  48  id,  106 ;  Stephenson  v.  Lesley ^ 
70  id.  512.)  Under  the  devise  to  the  executors  they  took 
an  estate  commensurate  with  the  trusts  created,  no  more. 
{Stephenson  v.  Lesley^  70  N.  T.  512.)  The  residue  vested  in 
the  children  of  the  testator  at  his  death,  and  it  was  alienable, 
devisable  and  descendable.  {Rathbone  v.  Hooney,  58  N.  Y. 
463.)  The  devise  to  the  executors  to  divide  was  void  as  a  trust. 
At  most  it  was  a  power,  and  the  lands  descended  to  the 
heirs  of  the  testator  subject  to  the  execution  of  the  power. 
{Konvalinku  v.  Schlegel^  104  N.  Y.  130 ;  Rddley  v.  Kuhn^ 
97  id.  23-35.)  An  attempt  by  a  testator  to  devise  his  lands 
upon  an  unauthorized  trust  does  not  intercept  the  passing  of 
the  legal  title  to  his  heirs  or  ultimate  devisees  or  beneficiaries. 
{Cooke  V.  Platt^  98  N.  Y.  35.)  The  remainder  will  vest  upon 
the  decease  of  the  testator,  and  the  right  become  absolute 
upon  the  termination  of  the  intervening  estate,  by  the  death 
of  the  devisee  during  minority.  (2  Redf.  on  Wills  [3d  ed.] 
220,  227,  233 ;  EveriU  v.  EveriU,  29  N.  Y.  39,  75 ;  Mcmice 
V.  Manice,  43  id.  303,  380.)  The  direction  for  the  accumula- 
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tion  of  income  mnst  be  for  the  benefit  of  a  minor  solely  and 
during  his  minority,  and  when  the  period  of  accnmulation. 
cesfies  the  accumulated  funds  shall  be  released  from  further 
restraint  and  paid  over  to  the  person  for  whom  the  accumula- 
tion is  directed.     {Pray  v.  Hegemcm^  92  IST.  T.  508.) 

Andrews,  J.  No  exception  was  taken  to  the  finding  that, 
by  the  will  in  question,  a  valid  trust  was  created  in  the 
executors,  as  trustees,  in  all  the  real  estate  of  the  testator 
during  the  life  of  tlie  widow  and  the  minority  of  his  youngest 
child.  The  validity  of  the  trust  to  carry  on  the  business,  and 
in  the  personalty  connected  therewith,  is  conceded.  We  shall, 
therefore,  assume,  without  examination,  that  the  trusts  in  the. 
will  in  their  main  aspects  were  legally  constituted. 

The  counsel  for  the  appellant  does,  indeed,  present  the 
point  that  the  trust  as  to  the  one-half  of  the  real  estate  will 
terminate  in  the  event  of  the  death  of  the  widow  during  the 
minority  of  the  youngest  child,  but  that  event  has  not  hap- 
pened and  may  never  happen,  and  the  consideration  of  the 
question  may  properly  be  postponed  until  the  exigency  arises 
which  will  render  its  determination  necessary. 

The  practical  question  in  the  case  grows  out  of  the  fact  that 
one  of  the  four  infant  children  of  the  testator,  living  at  his  death, 
has  since  died  under  age,  without  issue,  during  the  trust  term, 
and  the  point  is  whether,  by  the  true  construction  of  the  will, 
the  children  of  the  testator  took,  upon  his  death,  a  vested 
remainder  in  his  real  estate,  dependent  upon  the  termination  of 
the  trust,  and,  also,  in  the  personal  property  embraced  therein,  or 
whether  the  remainder  given  by  the  will  to  the  testator's  children 
was  contingent  upon  their  surviving  the  term  upon  which  the 
trusts  were  limited,  and  carries  the  whole  estate  to  such  of  the 
four  children,  and  those  only,  who  outlive  the  prescribed  period. 
On  one  construction  of  the  will  each  child  took  on  the 
testator's  death  a  future  vested  estate  in  the  undivided  one- 
fourth  part  of  the  father's  property,  descendible  on  the  death 
of  any  child  to  his  heirs  or  next  of  kin,  although  he  may  have 
died  during  minority  and  during  the  trust  period.     On  the 
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other  constraction  the  gift  of  the  father's  estate  was  to  such 
children  only  as  survived  the  trust  term,  so.  that  if  one  died, 
intermediate  the  death  of  the  testator  and  the  termination  of 
the  trust,  the  survivors  would  take  the  whole,  or  if  three  died 
the  entire  estate  would  vest  in  the  sole  survivor,  and  this,, 
although  the  deceased  child  or  children  might  have  married 
and  left  issue  surviving  at  their  death,  who  also  survived  the 
period  of  division. 

Two  leading  purposes  of  the  testator  in  creating  the  trusts 
in  his  will  are  plainly  indicated  on  the  face  of  the  instrument. 
The  first  was  to  provide  an  income  for  the  support  of  his  wife 
and  of  his  children  during  their  minority.  To  accomplish 
this  purpose  he  provided  that  one-half  of  the  rents  and  income 
of  his  estate  should  be  paid  by  the  trustees  to  his  wife  in 
quarter-yearly  payments  "  for  the  support  and  maintenance  of 
herself  and  my  minor  children."  The  second  purpose  was  to 
postpone  the  division  of  his  estate  among,  his  children  until 
the  termination  of  the  trust  term,  and  meanwhile  to  accumu- 
late the  income  not  given  to  his  wife,  and  at  the  expiration  of 
that  period  to  divide  the  corpus  with  the  accumulations 
between  his  children.  But  the  learned  counsel  for  the  appel- 
lant contends  that  the  final  gift  to  the  children  is  so  framed 
that  only  children  living  at  the  time,  of  the  division  are  to 
participate  therein,  or,  in  other  words,  that  the  gift  is  future 
and  contingent  and  to  the  children  as  a  class,  so  that,  in  accord-^ 
ance  with  the  general  rule  of  construction  in  such  cases,  only 
such  persons  of  the  class  as  are  in  existence  when  the  contin- 
gency  happens,  upon  which  the  remainder  is  limited,  are 
comprehended.  {Doe  v.  Stewart,  13  East,  526 ;  1  Jarman  on 
Wills  [5th  ed.]  341.) 

The  clause  upon  which  the  appellant  relies  to  sustain  the 
construction  that  the  gift  was  to  the  children  as  a  class,  and 
was  intended  for  such  children  only  as  should  be  living  at  the 
termination  of  the  trust,  is  as  follows  :  "And  upon  the  further 
trust  immediately  upon  the  arrival  of  my  youngest  child  at  the 
age  of  twenty-one  years,  in  case  my  wife  shall  not  then  be 
living,  to  divide  all  my  estate,  real  and  personal,  and  the 
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accumulations  of  interest,  equally  among  my  children,  share 
and  share  alike,  after  deducting  all  advances  made,  as  above 
provided,  to  any  of  my  children,  so  that  each  of  my  children 
shall  have  and  receive  an  equal  share  of  my  estate.  Should 
my  wife  be  living  at  the  time  my  youngest  child  arrives  at  the 
Age  of  twenty-one  years,  then  it  is  my  will  and  pleasure  that 
no  division  of  my  estate  shall  be  made  until  after  the  death  of 
my  said  wife." 

When  a  devise  is  made  or  a  legacy  given,  of  which  the 
enjoyment  is  postponed,  "the  leading  inquiry  upon  which 
the  question  of  vesting  or  not  vesting,  is,  whether  the  gift  is 
immediate,  and  the  time  of  payment  or  enjoyment  only  post- 
poned, or  is  future  or  contingent,  depending  upon  the  bene- 
ficiary arriving  at  age,  or  surviving  some  other  person,  or  the 
like."  (Denio,  J.,  i:ve7^U  v.  EveritU  29  K  T.  67.)  In 
harmony  with  this  general  rule,  another  general  proposition  has 
been  formulated,  that  where  the  only  gift  is  found  in  a  direc- 
tion to  divide  at  a  future  time,  the  gift  is  future,  and  not 
immediate  ;  contingent,  and  not  vested.  {Leake  v.  Robinson^ 
2  Mer.  363 ;  Warner  v.  Durant,  76  N.  Y.  133 ;  Smith  v. 
Edwardsy  88  id.  92.)  The  latter  principle  is  invoked  in  this 
case.  There  is  in  the  will  no  gift  in  terms  to  the  children  of 
the  testator,  except  in  the  clause  of  the  will  above  quoted, 
providing  for  a  division  of  his  estate  among  his  children  on 
the  termination  of  the  trust.  But  the  rule  invoked,  as  others 
of  like  charater,  is  subordinate  to  the  primary  canon  of  con- 
struction, that  the  construction  shall  follow  the  intent,  to  be 
collected  from  the  whole  will ;  and  that  the  intention  of  the 
testator,  so  ascertained,  must  prevail ;  and  that  general  rules, 
adopted  by  the  courts  in  aid  of  the  interpretation  of  wills, 
must  give  way  when  on  a  consideration  of  the  scheme  of  the 
will,  or  of  special  clauses  or  provisions,  their  application  in 
the  particular  case  would  defeat  the  intention.  This  was 
recognized  by  Sir  William  Grant  in  the  case  cited  from 
Merivale's  reports,  who,  after  stating  the  general  rule  that 
where,  in  a  will,  there  is  no  gift,  except  in  a  direction  to 
divide  at  a  future  time,  the  gift  is  contingent,  and  not  vested, 
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adds  the  qualification,  "  unless  from  particular  circumstances 
you  are  able  to  collect  a  contrary  intention."  Many  import-^ 
ant  exceptions  have  been  engrafted  on  the  rule  by  the  adjudged 
cases,  which  are  stated  in  the  elementary  treatises,  and  some 
of  which  are  specially  considered  in  Smith  v.  Edwards  (supra). 
In  the  present  will  there  is,  as  we  have  said,  no  immediate 
gift,  in  terms,  of  the  remainder  to  the  children  of  the  testator 
living  at  his  death.  The  question,  therefore,  is  whether,  upon 
the  whole  will,  such  an  intention  can  be  collected.  We  think 
that,  taking  the  whole  will  together,  it  was  the  intention  of 
the  testator  to  vest  his  estate  at  his  death  in  his  then  living 
children,  subject  to  the  trust  estate  in  his  executors.  There 
is  nothing  on  the  face  of  the  will  to  indicate  that  the  testator 
contemplated  the  death  of  any  of  his  children  during  minority, 
or  that  any  of  them  might  not  take  the  equal  one-fourth  share 
of  his  estate  on  the  final  division.  The  gift  of  the  ultimate 
estate  is  not,  in  terms,  to  his  children  living  at  the  time  of 
the  division,  or  to  the  survivors  of  his  children,  but  the  divi- 
sion is  directed  to  be  made  "  among  my  children,  share  and 
share  alike."  Words  of  survivorship  were  not  necessary  if 
the  gift,  by  construction  of  law,  was  to  the  children  who 
should  be  living  at  the  time  of  division.  But  it  would  have 
been  very  natural  that  words  of  survivorship  should  have  been 
inserted  to  emphasize  his  intention  if  the  testator  had  intended 
that  only  children  surviving  at  that  time  should  be  entitled  to 
his  estate.  The  division  was  to  be  made  "  immediately  upon 
the  arrival  of  my  youngest  child  at  the  age  of  twenty-one 
years,"  etc.  This  language,  in  connection  with  the  other 
provisions  of  the  third  or  trust  clause  of  the  will,  is  most  con-^ 
sistent  with  the  construction  that  the  tim^jwas  fixed  to  define^ 
the  period  of  enjoyment  of  his  estate  by  his  children,  rather 
than  -thc-period  of  the  vesting  of  the  shares.  There  was  a 
manifest  propriety  in  postponing  the  enjoyment  by  the  ulti- 
mate beneficiaries  of  one-half  of  the  real  estate  to  accomplish  the 
testator's  purpose  to  provide  an  income  for  the  support  and  main- 
tenance of  the  widow  and  minor  children.  There  was  also  a 
good  reason  for  postponing  the  enjoyment  of  the  other  half  for 
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the  purpose  of  pajdng  meanwhile  the  mortgages  and  incum- 
brances out  of  the  income,  which  the  testator  directed  ahould  be 
done.  The  income,  after  this  purpose  had  been  accomplished, 
the  testator  directed  should  be  invested  for  the  "  benefit  of  my 
children.''  A  similar  direction  was  given  in  respect  to  the 
net  profits  of  the  business,  which  he  authorized  the  trustees  to 
carry  on  after  his  death.  They  were  to  be  invested  for  the 
*^  benefit  of  my  children."  There  is  nowhere  in  the  will  any 
suggestion  that  the  testator  had  in  view  any  particular  children 
or  surviving  children,  or  children  other  than  the  whole  num- 
ber in  any  clause  or  provision  of  the  will.  But  what  is  quite 
jsignificant  on  the  point  whether  the  testator  intended  a  vested 
gift  of  a  future  estate  to  his  children  living  at  his  death,  is  the 
fact  that  the  personal  property,  not  connected  with  his  busi- 
ness, he  gave  to  his  children  in  terms  which  are  conceded  to 
have  passed  an  imnxediate,  absolute  title  in  possession  on  the 
testator's  death.  But  the  gift  was  accompanied  by  a  direction 
to  his  trustees  "  to  invest  the  same  for  the  benefit  of  my  said 
children,"  using  the  same  language  to  designate  the  bene- 
ficiaries as  in  the  prior  cases.  But  more  significant  still  of 
the  intention  of  the  testator  is  a  provision  directing  the  trustees 
to  "  pay  and  advance  to  each  of  my  children  as  they  respect- 
ively arrive  at  the  age  of  twenty-one  years,  or  as  they 
respectively  marry,  the  sum  of  three  thousand  dollars,"  and  later 
on,  in  the  clause  relating  to  the  division,  the  testator  directs  that 
the  division  of  the  corpus  and  the  accumulations  shall  be 
made  "  equally  among  my  children,  share  and  share  alike,  after 
deducting  all  advances  made  as  above  provided,  to  any  of  my 
children,  so  that  each  child  may  have  and  receive  an  equal 
share  of  my  estate.''  It  thus  appeal's  that  the  testator  had  in 
contemplation  the  possible  marriage  of  one  or  more  of  his 
children  during  minority,  and,  of  course,  possible  issue,  and 
next  that  he  treated  the  shares  of  his  children  as  separable  and 
distinct,  and  any  advance  which  might  be  made,  under  the 
will,  to  a  married  minor  child  as  a  charge  on  his  or  her  share, 
to  be  accounted  for  in  the  subsequent  division.  The  purpose 
of  the  charge,  "  so  that  each  of  my  children  shall  have  and 
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receive  an  equal  share  of  my  estate,"  implies  ownership  of  the 
share  against  which  the  advance  is  to  be  charged.  In  Everitt 
V.  Everitt  {auprd)^  the  circumstance  that  advancements  were 
authorized  to  be  made  to  children  before  the  period  fixed  for 
the  division  was  considered  as  indicating  an  intent  that  the 
shares  should  be  vested  on  the  death  of  the  testator.  On  the 
whole,  we  are  of  the  opinion  that  the  intention  of  the  testator, 
as  derived  from  a  consideration  of  the  whole  will,  waa  to  vest 
in  each  child  living  at  his  death  an  equal  share  of  his  estate, 
.subject  to  the  trust  during  the  specified  time,  and  that  no 
settled  rule  of  construction  forbids  giving  eflEect  to  such  inten- 
tion. The  circumstances  collectively  point  to  this  construction. 
The  constitution  of  the  trust  was  convenient  to  accomplish 
intermediate  purposes  between  the  testator's  death  and  the 
— fini^-difiiibn,  viz.,  the  securing  of  support  and  maintenance 
j£^  his  wifo  r>nd  minor  children;  the  payment  of  mortgages 
and  incumbrances ;  the  carrying  on  of  the  business  for  the 
benefit  of  the  estate ;  the  accumulation  of  surplus  income 
during  the  minority  of  the  children.  This  construction  also 
prevents  the  disinheritance  of  issue  of  any  child  who  may 
marry  and  die  before  the  expiration  of  the  trust  period,  a 
consequence  which  no  one  can  doubt  the  testator  never 
intended.  The  four  children  were  in  the  testator's  mind  when 
he  made  the  will,  and  in  all  the  dispositions  and  provisions,  the 
children,  "  my  children,"  were  the  objects,  selecting  none  and 
excluding  none,  and  in  the  provision  for  advances  the  share  of 
each  was  treated  as  vested  and  subject  to  charge. 

The  provision  for  accumulation  became  inoperative  as  to 
the  share  of  the  deceased  minor  child  upon  his  death.  An 
accumulation  is  only  permitted  for  the  benefit  of  living  objects. 
{Bryam  v.  Kniclcerbaclcer^  1  Barb.  Ch.  409.)  We  think  the 
consequence  of  such  death  was  to  devolve  the  title  to  the  one- 
fourth  part  of  the  estate  in  remainder  upon  the  heirs-at-law 
and  next  of  kin  of  the  deceased  child,  according  to  the  nature 
of  the  property,  subject  to  the  trust,  and  that  they  are  like- 
wise entitled  to  a  like  proportionate  share  of  any  income 
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accumulated  to  the  time  of  the  death,  and  to  such  as  shall 
hereafter  accrue  during  the  trust  period. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur. 

Judgment  affirmed. 


James  Gregory,  Respondent,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Appellant. 

j^jj  4151  Plaintiff  was,  in  1879,  employed  by  the  commissioners  of  excise  of  the 
h  78  AD*191  city  of  New  York  as  an  inspector  of  excise.  On  December  16,  1880,  he 
received  notice  that  he  had  been,  by  resolution  of  the  excise  board, 
"suspended  without  pay/'  and  after  that  time  he  was  not  allowed  to 
render  any  services.  He  frequently  attended  at  the  office  of  the  excise  board 
and  offered  to  discharge  the  duties  of  inspector.  He  never  received 
any  notice  of  dismissal.  In  an  action  to  recover  salary  claimed  to  be  due 
it  was  conceded  that  the  board  of  excise  commissioners  had  power  to 
remove  their  employes,  and  defendant  claimed  that  the  power  to  suspend 
was  Included  therein.  Held,  untenable:  that  there  is  nothing  in  the 
power  to  remove  or  expel  which  necessarily  and  in  all  cases  includes 
the  power  to  suspend,  and  the  latter  power  may  not  be  implied  from  the 
mere  grant  of  the  former;  that  while  there  might  be  cases  where  such  an 
inference  might  be  drawn  from  the  general  scope  and  nature  of  the  act 
granting  the  power,  there  was  nothing  in  this  case  justifying  it. 
Also,  held,  that  the  tenders  of  performance  made  by  G.  were  sufficient. 
.  Shannon  v.  P&rtsmouth  (54  N.  H.  188)  disapproved. 

(Argued  March  28,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  26,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  by  plaintiff  to  recover  salary 
claimed  to  be  due  him  as  inspector  of  excise  in  the  city  of 
]S"ew  York  from  Dscember  15,  1880,  to  September  1, 1881. 

The  facts  are  sufficiently  stated  in  the  opinion. 

William  C.  Turner  for  appellant.  The  I'esolution  of 
December  fifteenth,  by  which  the  board  of  excise  suspended 
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the  plaintiff  from  duty  without  pay,  of  which  notice  was  com- 
municated to  the  plaintiff,  is  a  valid  exercise  of  the  power  of 
the  commissioners,  and  precludes  the  plaintiff  from  recovery. 
(Dillon  on  Mun.  Corp.  .271,  note ;  Shcmnon  v.  Portsmauthy 
54  K  H.  183 ;  Wesibury  v.  Kansas  Oity,  64  Mo.  493  ;  Wayne 
Co.  V.  Benoity  20  Mich.  176  ;  Attorney- General  v.  Dams^  44 
Mo.  176 ;  Primm  v.  O^rondd&ty  23  id.  22),  The  plaintiff 
was  a  mere  employe,  having  no  fixed  term  of  employment,  • 
whom  the  excise  commissiotiers  could,  therefore,  employ,  dis- 
charge, re-employ  at  pleasure,  day  by  day,  as  their  convenience 
might  require;  he  wais,  'therefore,  duly  discharged  by  the 
notice  of  suspension  from  duty  and  pay,  and  until  re-employed, 
at  the  pleasure  of  the  board,  his  discharge  continued.  {Peo- 
pU  V.  Board  of  Polioey  75  N-  T.  42 ;  SttUivan  v.  Mayor ^  etc,, 
47  How.  Pr.  491i) 

d  W.  West  for  respondent.  A  clear  and  certain  contract 
of  hiring  cannot  be  terminated  by  the  master  save  by  his 
unqualified  dismissal  of  the  servant,  or  other  unequivocal  act. 
{Alker  v.  Mayor ^  etc.,  27  Hun,  413,  415 ;  McCoy  v.  Mayor^ 
etc.y  46  id  268.) 

Peckham,  J.  ^e  claim  that  the  plaintiff  was  not  an 
employe  of  the  defendant  does  not  seem  to  have  been  raised 
upon  the  trial.  It  was  not  included  as  a  ground  in  the  motion 
for  a  nonsuit  made  by  the  defendant,  and  does  not  seem  to 
have  been  raised  by  any  proper  exception  taken  in  the  pro- 
gress of  the  trial.  The  defendant,  at  the  end  of  the  case,  asked 
the  court  to  direct  the  jury  to  find  a  verdict  for  the  defendant, 
and  never  asked  that  any  question  of  fact  should  be  submitted 
to  it.  The  court  was,  therefore,  placed  in  the  position  of  the 
jury  upon  any  such  question,  and  the  decision  thereof  by  the 
court  is  binding  upon  us  if  there  were  any  evidence  to  sustain  it. 

The  trial  judge  was  amply  justified  by  the  evidence  in  hold- 
ing, as  a  fact,  that  the  plaintiff  never  received  any  notice  of 
dismissal,  and  we  are  concluded  by  such  finding.  The  only 
question  that  is  left  for  discussion  is,  whether  the  resolution  of 
SicKELs  —Vol.  LXVIII.    53 
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the  commissioners  of  excise,  which  assomed  to  suspend  the 
plaintifE  indefinitely,  and  without  pay,  from  tlie  perform- 
ance of  his  duties  was  authorized.  It  is  claimed  that  the 
power  of  the  commissioners  to  suspend  their  employes  was 
included  in  the  conceded  power  to  remove  them.  The  ques- 
tion has  not  been  decided  in  this  state,  but  in  New  Hampshire 
the  Supreme  Court  has  held  that  the  power  to  remove  did 
include  the  power  to  suspend.  {Shwrmon  v.  Portsmouth^  54 
N.  H.  183.)  In  that  case  it  was  merely  stated  in  the  opinion 
that  it  did  not  require  any  argument  to  show  that  the  power 
to  remove  must  include  the  power  to  suspend,  and  hence  the 
learned  court  made  use  of  none  in  deciding  the  question. 
The  note  to  section  151  of  Dillon  on  Municipal  Corporations 
was  cited  as  authority  for  the  proposition.  I  think  the  sec- 
tion (151)  is  the  same,  in  substance,  as  section  247  of  the  third 
.edition  of  that  work  in  two  volumes.  I  have  not  found  any- 
thing in  the  text  of  the  learned  author  which  would  furnish 
any  reason  for  the  decision  of  the  New  Hampshire  court.  In 
the  note  to  section  247  some  cases  are  referred  to,  and,  in  one 
of  thenx,  it  was  assumed  that  what  is  called  therein  the  minor 
power  to  suspend  was  included  in  the  power  to  remove. 
{State  V.  iMigo^  26  Mo.  496.)  In  State  v.  dumber  of  Com- 
merce of  Mikoaukee  (20  Wis.  63)  the  board  of  directors  had 
;assumed  to  suspend  a  member.  The  corporation  was  given 
power  to  expel.  The  court  held  that  the  power  to  suspend 
was  reposed  in  the  corporation,  and  could  not  be  delegated  to 
the  board  of  directors,  and  hence  the  board  had  proceeded 
without  authority.  The  suspension  of  the  member,  it  was  said, 
was  a  qualified  expulsion,  and,  whether  it  was  called  suspension 
or  expulsion,  it  disfranchised  him  either  temporarily  or  per- 
manently ;  and,  as  he  was  suspended  by  the  board  of  directors 
without  a  vote  of  the  members  of  the  corporation,  his  suspen- 
sion was  unauthorized.  There  may  be  aome  distinction 
between  the  power  to  expel  or,  in  the  technical  language  of 
the  books,  to  disfranchise  a  member  of  a  corporation,  ^and  the 
power  to  remove  an  employe  of  a  city  board,  and  it  might  be 
argued  that,  in  the  former  caa^  ^a  suspeuiEdQix  j^^  .0^9  the  court 
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said,  a  temporary  disfranchisement,  and  an  act  of  the  same 
natnre  as  an  expukion,  and  that  the  power  to  expel  in  snch  a 
case  would  include  a  temporary  exercise  thereof  by  a  suspension. 
However  that  may  be,  the  court  seems  to  have  placed  its 
decision  upon  the  ground  that  the  suspension  was  within  the 
power  of  the  corporation  because  it  only  accomplished  a  tempo- 
rary deprivation  of  the  rights  of  a  member  when  the  corpora- 
tion had  the  power  to  make  such  deprivation  permanent  by  an 
expulsion. 

On  the  other  hand,  in  State  v.  Jersey  City  (1  Dutcher,  536) 
the  effect  of  the  resolution  passed  by  the  common  council  was 
held  by  the  court  to  work  a  suspension  of  the  member  if  it 
had  been  valid.  The  council  had  power  to  expel  for  cause. 
It  had  once  expelled  the  member  for  bribery  and  he  had  been 
re-elected,  and  the  council  then  adopted  the  resolution  which 
the  jcourt  said  was  a  virtual  suspension.  It  was  held  that  the 
council  had  no  power  to  again  even  expel  the  member  for 
the  offense  for  which  he  had  been  once  expelled  and  subse- 
quent to  which  he  had  been  re-elected ;  and,  as  to  suspension, 
the  court  said  the  charter  vested  no  such  power  in  the  council, 
and  that  it  would  have  been  extraordinary  if  it  did ;  that  the 
power  was  to  expel,  not  to  suspend,  because  expulsion  left 
the  office  vacant  so  that  it  could  be  supplied  by  a  new  election, 
while  suspension  from  duties  created  no  vacancy  and  left  the 
constituency  of  the  member  unrepresented. 

The  case  shows  that  there  is  nothing  in  the  nature  of  the 
power  to  remove  or  expel  which  necessarily  and  in  all  cases 
would  include  a  power  to  suspend,  for,  in  some  instances,  of 
which  the  above  case  is  a  good  example,  the  power  to  suspend 
would  seem  to  be  very  different  in  its  nature  from  the  power 
to  remove,  and  not  necessarily  a  minor  power  included  in  the 
power  of  expulsion.  The  rights  of  a  constituency  might  be 
affected  most  deeply  by  the  exercise  of  the  power  to  suspend, 
and  yet  would  be,  in  truth,  untouched  by  the  expulsion  of  an 
unworthy  representative.  Whether  the  power  to  remove, 
includes  the  power  to  suspend,  must,  as  it  seems  to  us,  depend, 
among  other  things,  upon  the  question  whether  the  suspensioi) 
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in  the  particular  case  would  be  an  exercise  of  a  power  of 
the  same  inherent  nature  as  that  of  removal,  and  only  a  minor 
exercise  of  such  power,  or  whether  it  would  work  such  dif- 
ferent results  that  no  inference  of  its  existence  should  be 
indulged  in,  based  only  upon  the  grant  of  the  specific  power 
to  remove.  We  think  it  is  apparent  that  the  two  powers  can- 
not always  be  properly  respectively  described  as  the  greater 
and  the  less,  and,  consequently,  it  cannot  always  be  determined, 
simply  upon  that  ground,  that  the  suspension  is  valid  because 
there  was  a  power  to  remove.  The  power  to  remove  is  the 
power  to  cause  a  vacancy  in  the  position  held  by  the  person 
removed,  which  may  be  filled  at  once,  and  i£  the  duties  are 
such  as  to  demand  it,  it  should  be  thus  filled.  The  power  to 
suspend  causes  no  vacancy  and  gives  no  occasion  for  the  exer- 
cise of  the  power  to  fill  one.  The  result  is  that  there  may  be 
an  office,  an  officer  and  no  vacancy,  and  yet  none  to  discharge 
the  duties  of  the  office.  By  suspension  the  officer  is  prevented 
from  discharging  any  duties,  and  yet  there  is  no  power  to 
appoint  anyone  else  to  the  office  because  there  is  no  vacancy. 
If  it  be  claimed  that  the  power  to  suspend  also  includes  the 
power  to  fill  the  place  of  the  officer  suspended  during  such 
suspension,  then  there  is  a  second  presumed  power  which  flows 
from  the  simple  power  to  remove:  There  is  the  power  to 
suspend  and  there  is  the  further  power  to  be  implied  from  it, 
viz.,  the  power  to  fill  the  office  with  another  during  such  sus- 
pension, although  tliere  is  no  vacancy  in  the  office. 

We  do  not  think  either  of  these  last-named  powers  should 
l)e  implied  in  the  mere  grant  of  the  power  to  remove.  We 
are  not  inclined  to  go  so  far  with  the  doctrine  of  implied 
•grants  of  power,  because  we  think  the  implication  is  not  one  / 
which  naturally  or  necessarily  arises  out  of  the  nature  of  the 
main  power  granted,  and  its  denial  in  such  cases  as  this  can,  as 
we  think,  work  no  possible  mischief.  We  do  not  go  to  the 
extent  of  saying  that  in  no  conceivable  case  can  the  power 
to  suspend  be  inferred  from  a  grant  of  the  power  to  remove. 
There  may  be  cases  where  such  an  inference,  arising  from 
the  general  scope  and  nature  of  the  act  granting  the  power, 
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woald  be  so  strong  as  to  compel  recognition.  We  think  there 
is  no  snch  inference  to  be  drawn  in  the  case  before  ns. 

The  plaintiff  held  the  position  of  excise  inspector,  and  it 
was  his  business,  as  he  describe  it,  ^^  to  go  'ronnd  to  different 
places  where  liquor  was  sold  and  see  if  the  sellers  were 
licensed,  and  if  they  were  not,  that  they  should  get 
one;  also  to  see  that  the  sale  of  intoxicating  liquors  in 
the  city  of  New  York  was  carried  on  properly."  These  duties 
were,  necessarily,  to  be  discharged  out  of  the  sight  of  the 
commissioners.  Upon  the  fidelity  and  prudence  with  which 
such  duties  were  discharged  depended,  in  great  part,  the  proper 
enforcement  of  the  law.  The  commissioners  might  believe 
that  the  inspector  was  not  doing  his  duty,  and  yet  be  unable 
to  show  exactly  wherein  he  failed.  Proof  thereof  on  charges, 
to  be  regularly  preferred,  would  amount  almost  to  a  denial  of 
the  power  to  remove,  because,  the  duties  being  of  such  a 
nature  as  above  described  and  to  be  performed  beyond  the 
view  of  the  commissioners,  the  inference  of  a  failure  to  per- 
form them  might  be  based  upon  such  a  number  of  discon- 
nected facts  that  it  would  not  be  regarded  as  justified  upon  a 
regular  trial.  Hence  the  necessity  of  a  power  to  remove 
when  the  commissioners  might  feel  there  had  been  a  derelic- 
tion of  duty  without  being  able  to  point  out  any  specific  fact 
as  evidence  thereof ,  while  the  power  of  indefinite  suspension, 
without  pay,  would  not  add  anything  to  the  security  of  the 
city  or  the  power  of  the  commissioners  to  obtain  honest 
service.  If  flie  employe  were  unfit,  it  would  be  the  duty 
of  the  commissioners  to  remove  him  at  once.  If  not  unfit,  he 
should  not  be  suspended  indefinitely,  without  pay. 

It  seems  to  us  that  the  power  of  removal  in  such  a  case  a3 
this  was  intrusted  to  the  commissioners  to  be  exercised,  if  at  all, 
at  once  and  finally.  It  was  not  maant  that  they  should  have 
power  to  arbitrarily  suspend  without  pay,  and  then  appoint 
some  other  in  the  place  of  the  suspended  man,  and  perhaps 
suspend  or  remove  the  alternate  and  again  appoint  some  other. 
The  tendency  would  be  to  confuse  instead  of  perfecting  the 
service.    The  effect  upon  the  suspended  man  would  also  be 
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deinoralizing,  causing  him  to  expend  his  time  in  efforts  to  get 
reinstated  rather  than  in  endeavors  to  procure  a  livelihood  in 
other  ways,  which  would  be  the  result  of  a  removaL  As  the 
existence  of  the  power  to  suspend  depends  upon  our  inferring 
it  from  the  grant  of  the  power  to  remove,  all  of  the  views 
above  suggested  may  properly  be  regarded  as  bearing  upon 
the  question  whether  there  is  any  inherent  necessity  for  an 
inference  of  such  a  nature.  The  Constitution  of  our  state,  in 
section  3  of  article  5,  in  providing  for  the  appointment  of  a 
superintendent  of  public  works,  says  that,  "  he  toay  be  sus- 
pended or  removed  from  office  by  the  governor,  whenever," 
etc.  In  section  4  of  the  same  article  provision  is  made  for  the 
appointment  of  a  superintendent  of  state  prisons,  and  it  is 
stated  tliat  "  the  governor  may  remove  the  superintendent  for 
cause  at  any  time,"  etc.  Has  the  governor  power  to  suspend 
in  both  cases  ?  This  difference  of  language  in  the  organic  law 
rather  tends  to  the  idea  that  the  f  ramers  of  these  two  provisions 
were  not  entirely  sure  that  the  power  to  remove  included  the 
power  to  suspend,  or  that  the  latter  power  was  always  of  the 
same  nature  and  only  less  in  extent  than  the  former. 

We  think  the  commissioners  had  no  power  to  suspend  the 
plaintiff,  and  that  the  frequent  attendance  of  the  plaintiff  at 
the  office  of  the  board,  and  his  continuous  offers  ^to  discharge 
the  duties  of  the  position  to  which  he  had  been  appointed, 
were  sufficient  tenders  of  performance  on  his  part  to  warrant 
the  conclusion  of  the  learned  trial  judge  in  directitog  the 
verdict. 

We  see  no  errors  in  the  record,  and  the  judgment  should  be 
affirmed,  with  costs. 

All  concur,  except  Kuoeb,  Ch.  J.,  not  voting 

Judgment  affirmed. 
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The  Matoe,  Aldeemen  and  Commonalty  of  the  City  of       -'!f!«^oQi 

1623091 

j  118    4231 
In  an  action  to  recover  rent  which  had  accrued  under  a  lease  of  a  cer-        |jl70    297{ 

tain  pier  in  New  York  city,  it  was  admitted  that  defendant  had  had 

the  full  benefit  of  the  lease  in  the  use  of  the  pier  and  the  collection  of 

wharfage  according  to  its  terms.    Defendant  put  his  defense  on  the  sole 

ground  that  the  lease  was  not  made  after  or  in  pursuance  of  any  sale  by 

public  auction  of  the  privilege  conferred,  as  required  by  the  statute  (§  87, 

chap.  883,  Laws  of  1870),  which  was  /conceded  by  the  plaintiff.    Edd, 

that  this  constituted  no  defense;  that  defendant  having  had  the  full 

benefit  of  the  contract,  was  estopped  from  questioning  its  validity. 

Pratt  V.  mton  (18  Hun,  298)  distinguished. 

(Argued  March  28, 1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

David  Gerber  for  appellant  As  the  wharfage  franchise 
was  not  offered  for  sale  at  public  auction  to  the  highest 
bidder,  the  lease  is  illegal  and  void,  and  unenforceable  in  a 
court  of  law.  (Laws  1870,  chap.  137,  §  99 ;  Laws  1871,  chap. 
574;  Laws  1873,  chap.  335,  §  88;  Laws  1882,  chap.  410, 
§  716w)  A  sale  or  leasing  by  an  officer  of  a  municipal  corpo- 
ration, in  violation  of  the  inhibition  of  the  statute  directing 
that  it  shall  only  be  to  the  highest  bidder  at  a  public  auction, 
is  illegal  and  incapable  of  enforcement.  {Halatead  v.  Mayor, 
etc.,  3  N.  T.  430-433;  Brady  v.  Mayor,  etc.,  20  id.  312; 
McDonald  v.  Mayor,  etc.,  68  id.  23 ;  Schwa/nJc  v.  Mayor, 
etc.,  69  id.  444 ;  Parr  v.  Village  of  Oreenhush,  72  id.  463, 
471 ;  Dickinson  v.  City  nf  Poughheepsie,  75  id.  65-75 ;  Smith 
V.  City  of  Newfywrgh,  77  id.  130 ;  1  Dillon  on  Mun.  Corp.  §§ 
449-466 ;  Hodges  v.  City  of  Buffalo,  2  Denio,  110 ;  Cowan 
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V.  VU.  of  West  Tray,  43  Barb.  48 ;  Taylor  v.  Beebe,  3  Rob. 
262;  Srrdth  v.  Oitif  of  Buffalo,  1  Sheld.  493;  SiOocks  v. 
Mayor,  etc.,  11  Hun,  431 ;  Addis  v.  City  of  PiMshargh,  17 
Alb.  L.  J.  58;  C%  of  J^erson  v.  PaUerson,  36  Ind.  140; 
Zottman's  Case,  20  Cal.  96 ;  Rumsey  Mfg.  Co.  v.  Shell  City, 
4  West.  Eep.  Y52 ;  Agowam  Nat.  Bk.  v.  Inhabvtamts  of  South 
Hadley,  128  Mass.  503.)  The  violation  of  the  statute  requir- 
ing a  sale  by  a  public  officer  to  be  consummated  only  after  a 
sale  at  public  auction,  and  then  to  the  highest  bidder^  renders 
the  contract  illegal  and  incapable  of  enforcement  though  exe- 
cuted, so  that  even  a  recovery  upon  quantwm  meruit  would 
not  be  sanctioned.  {Brady  v.  Mayor,  etc.,  20  N.  Y  312 ; 
McDonald  v.  Mayor,  etc.,  68  id.  23 ;  Schwomk  v.  Mayor,  etc., 
69  id.  444 ;  Parr  v.  Village  of  Orembush,  72  id.  463-467 ; 
Dichmson  v.  City  of  Poughkeepsie,  76  id  65-76  ;  Smilh  v. 
(My  of  Newburgh,  77  id.  130-135;  City  Council  v.  MonU 
gomery  Plank-Road  Co.,  31  Ala.  76 ;  McCracken  v.  City  of 
San  Francisco,  16  Cal.  591 ;  2  Hoffman's  Laws  of  City  of 
New  York,  862,  864-866,  873.)  Even  if  the  defendant's 
object  in  securing  the  lease  was  to  limit  the  use  of  the  wharf 
to  a  special  purpose,  no  conditions  can  be  engrafted  upon  it 
inconsistent  with  its  terms.  (Wood's  Land,  and  Tenant,  117.) 
The  defendant,  as  well  as  the  public,  on  the  payment  of  the 
wharfage,  could,  as  a  matter  of  right,  use  the  wharf  for  any 
and  every  lawful  purpose.  {Commissioner  of  Pilots  v. 
CUrk,  83  N.  Y.  251-264;  Ra&way  v.  Briggs,  37  id.  256; 
Mayor,  etc.,  v.  Rice,  4  E.  D.  Smith,  609.) 

WHUam  C  Turner  for  respondent  The  defense  that  the 
contract  in  question  was  tdtra  vires  on  the  part  of  the  cor- 
poration will  not  avail  to  shield  the  defendant  from  liability 
to  pay  the  rental  reserved.  (  Whitney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62 ;  Parrish  v.  Wheder,  22  id.  494  ;  Steam  Nwoi^ 
gation  Co.  v.  Weed,  17  Barb.  878 ;  Woodruff  v.  E.  R.  Co.,  93 
N.  Y.  618;  Bissdl  v.  Michigan  Southern  R.  R.  Co.,  22  id. 
258 ;  Moss  v.  Rossi  Mining  Co.,  5  Hill,  187 ;  Amot  v.  Erie 
JR.  Co,.  67  N.  Y.  315;  Buffet  v.  T  <&  B.  R.  R.  Co.,  40 
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id.  168;  Fishery.  Jf^.  T.  C.  &  E.  R.  R.  R.  Cb.,  46  id.  644 ; 
Remsen  v.  Grcmea^  41  id.  471 ;  Olcott  v.  Cayuga  R.  R.  Co.y 
27  id.  546 ;  Castle  v.  Zeioisj  78  id.  184,  186 ;  £ent  v.  Quick- 
silver Mimng  Co.y  Id.  183 ;  1  Dillon  on  Mun.  Corp.  [3d  ed.] 
88 ;  Bailey  v.  MayoTy  etc.y  8  Hill,  539 ;  Dartmouth  College  v. 
Woodwardj  4  Wheat  668,  672.) 

Daiitfobth,  J.  On  the  2l8t  of  April,  1873,  the  defendant 
took  a  lease  from  the  plaintiff,  throngh  the  commissionerB  of 
the  department  of  docks,  of  a  certain  pier  in  the  city  of  New 
York  for  the  term  of  five  years  from  the  Ist  of  May,  1873, 
and  agreed  to  pay  therefor  the  annual  rent  of  $5,000  in  equal 
quarterly  payments,  the  first  payment  to  be  made  August  1, 
1873.  He  took  and  retained  possession  of  the  premises,  but 
failed  to  pay  the  rent  due  August  1,  1874,  November  1, 1874, 
and  February  1, 1875,  and  this  action  was  brought  for  its 
recovery. 

The  defendant  answered,  denying  none  of  the  material  alle- 
gations of  the  complaint,  but  setting  up  new  matter  by  way 
of  defense.  At  the  trial  he  at  once  assumed  the  affirmative, 
and  put  his  defense  on  the  sole  ground  that  the  lease  was  not 
made  after  or  in  pursuance  of  any  sale  by  pubUc  auction  of  the 
privilege  conferred  thereby.  This  was  conceded  by  the  plaint- 
iff and  found  by  the  court  to  be  the  fact,  and  the  only  ques- 
tion upon  this  appeal  is  whether  the  court  below  erred  in 
holding  that  it  constituted  no  sufficient  answer  to  the  plaintiff^s 
cause  of  action. 

The  appellant  relies  upon  the  statute  (infra),  which  declares 
that  ^^  all  leases  other  than  for  districts  appropriated  by  said 
board  to  special  commercial  interests,  shall  be  made  at  public 
auction  to  the  highest  bidder  "  (Laws  of  1870,  chap.  383,  §  37), 
and  his  contention  is  that,  by  reason  of  the  omission  to  comply 
with  this  provision,  the  lease  is  illegal  and  void  and  his  con- 
tract not  enforceable.  No  fraud  is  alleged,  nor  is  it  dis- 
puted that  the  plaintiff  has  performed  every  obligation  on 
its  part,  and  the  appellant  has  had  the  full  benefit  of  the 
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lease  in  the  vm  of  the  premises  demised,  and  the  coUectioii 
of  wharfage  according  to  its  terms.  I  find  nothing  in  the 
statute  which,  nnder  the  circumstances,  need  embamuss  the 
defendant  in  fulfilling  the  obligation  which  he  incurred. 

The  department  of  docks  have,  by  statute,  an  absolute  and 
exclusive  discretion  in  determining  wh^t  piers  shall  be  leased, 
and  for  what  terms,  not  exceeding  ten  years  (Laws  of  1871,  chap. 
574 ;  Laws  of  1873,  chap.  335,  §  88 ;  Laws  of  1882,  chap.  410, 
§  716),  cuid  are  given  a  general  authority  to  make  leases  there- 
for, but  for  other  than  the  excepted  districts  (supra)  ^^  at 
public  auction  to  the  highest  bidder." 

The  court  below  refused  to  find,  as  requested  by  the  defend- 
ant,  that  the  premises  in  question  were  not  so  excepted,  and 
upon  that  ground  alone  it  might  be  said  that  the  defendant 
failed  to  bring  his  case  within  the  statute. 

But  there  is  a  further  reason  against  his  appeal,  resting 
upon  broader  ground.  He  has  had  the  full  benefit  of  the 
contract  and,  dierefore,  cannot  be  permitted,  in  an  action 
founded  upon  it,  to  question  its  validity.  The  principle 
of  estoppel  upon  which  this  rule  stands  has  been  rec<^nized 
and  applied  in  a  xmif orm  course  of  recent  decisions  by  this 
court,  and  there  is  no  feature  in  the  present  case  which 
requires  a  renewed  discussion  of  the  subject.  {Whitney 
Arms  Co.  Y.BarloWy  63  N.  T.  62 ;  Sider  Zife  Baft  Co.  v. 
Roach^  97  id.  378.)  If  the  lease  were  evil  in  itself,  and  so, 
void  as  against  public  policy,  or  if  it  had  been  declared  illegal 
or  void  by  statute,  as  the  contract  was  in  Pratt  v.  Eaton  (18 
Hun,  293),  a  diflEercnt  question  would  have  arisen.  It  is 
simply  one  of  capacity  or  power,  and  the  rule  I  have 
referred  to  is  applicable  to  an  action  brought  by  a  municipal 
as  well  as  another  corporation.  The  party  benefited  by  its 
exercise  cannot  be  heard  to  deny  its  existence. 

The  judgment  appealed  from  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 
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Statement  of  case. 


Mast  A.  Taluvgsb,  Appellant^  v.  Austqt  Masdeyille  et  al., 
as  ExecHtoro,  etc,  lEta^KHidents. 

In  pursuance  of  an  ante-nuptial  agreement,T.,  defendants'  teatator,  executed 
to  plaintifr,  his  wfte,  an  instrument,  by  which  he  agreed  to  pay  to  her 
$10,000  at  his  death,  provided  she  lived  with  him  as  his  wife  up  to  that 
time  and  faithfully  performed  the  duties  of  that  relationship.  Subse- 
quently  the  parties  executed  another  instrument,  by  which  plaintiff,  in 
consideration  of  $5,000  flien  paid  to  her  by  her  husband,  released  and  can- 
celed the  former  agreement.  In  an  action  upon  the  original  agreement, 
held,  that  while  the  later  one,  so^long  as  it  remained  executory,  could  not 
have  been  enforced,  yet  having  been  executed,  in  the  absence  of  any 
allegation  of  fraud,  plaintiff  was  not  entitled  to  be  relieved  therefrom; 
that  having  released  her  husband's  obligation  she  could  be  reinstated  in 
her  rights  under  it  only  by  a  salt  in  equity  instituted  for  tliat  purpose. 

The  law  will  not  interfere  at  the  instance  of  either  party  to  relieve  him 
from  an  illegal  contract,  so  far  as  it  has  been  executed. 

The  defendants,  aside  from  setting  up  the  later  agreement,  alleged  in  their 
answer  a  violation  on  plaintiff's  part  of  the  conditions  precedent  con- 
tdned  in  the  prior  one.  Hsid,  that  even  if  she  had  been  overreached 
and  thus  induced  to  execute  the  release,  she  was  not  entitled  to  maintaui 
the  action  until  she  had  repudiated  the  later  agreement  and  tendered 
back  the  money  paid. 

Reported  below,  48  Hun,  152. 

(Argued  March  28,  1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  last  Tuesday  of  March,  1888,  which  affirmed  a  judg- 
ment in  favor  of  defendants,  entered  upon  an  order  nonsuiting 
the  plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

P.  Chamherlainj  e/>.,  for  appellants.  The  contract  of  separa- 
tion is  an  illegal  one  and  against  pubKc  policy  and  good  morals, 
and  being  made  between  husband  and  wife,  with  no  intervening 
trustee,  was  not  binding  upon  the  plaintiff,  and  it  was,  there- 
fore, error  for  the  court  to  nonsuit  plaintiff.  {Saratoga  Co. 
Bk.  V.  King,  44  N.  Y.  87 ;  De  Bursld  v.  PaigCy  36  id.  637 ; 
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Thayer  v.  Rock^  13  Wend.  53 ;  Crawford  v.  Morrellj  8  Johns. 
253 ;  Dow  v.  TFay,  64  Barb.  255 ;  Fi'iedmam,  v.  Biermauy  25 
Week.  Dig:  526 ;  43  Hun,  387;  Kaufman  v.  Schoefel,  37  id. 
140 ;  Rogers  v.  Rogers^  4  Paige,  516 ;  Richardson  v. 
CramdaU^  30  How.  Pr.  134;  BerOes  v.  Nunan^  92  N.  Y. 
152 ;  Carson  v.  Murray ^  3  Paige,  483  ;  Curry  v.  Curry ^  10 
Hun,  366 ;  Fan  6>r<for  v.  Fan  6>7-<for,  8  id.  315 ;  Perkms 
V.  Perkins,  62  Barb.  531 ;  1  N.  E.  Kep.  41 ;  'WhiU  v.  Wager, 
25  N.  Y.  328 ;  Dupre  v.  Rei/n,  56  How.  Pr.  230 ;  WiU  of 
SmUh,  95  N.  Y.  516 ;  Cornell  v.  CorneU,  75  id.  91 ;  Carpenter 
V.  Soule,  88  id.  256 ;  Fisher  v.  ^i*%?,  13  N.  Y.  State  Eep. 
466.)  It  was  not  necessary,  under  all  the  circumstances  of  this 
case,  for  the  plaintifE  to  repay  or  offer  to  repay  the  amount 
received  under  the  illegal  contract  before  bringing  her  action. 
(Pierce  v.  Woody  3  Foster  [N.  H.]  519 ;  Ooidd  v.  Cayitga 
Nat.  Bh,  86  N.  Y.  75.) 

W.  A.  SiUherland  for  respondent.  If  the  agreement  itself, 
whereby  plaintiff  received  this  $5,000,  was  that  which  created 
her  separate  estate,  then  the  agreement  is  one  to  which  she 
must  stand.  {Herrington  v.  Rdbertsouy  71  N,  Y.  280 ;  Ca^h- 
many.  Henry,  75  id.  103-115 ;  Jones  v.  Fleming^  104  id.  418, 
433.)  The  contract  of  July  20,  1882,  whereby  this  plaintiff 
received  $5,000  in  cash,  was  valid  and  binding,  although  made 
between  husband  and  wife,  without  the  intervention  of  a 
trustee.  {Bra^  v.  Gould,  1  T.  &  C.  226 ;  Seymour  v.  Fet- 
lows,  77  N.  Y.  178 ;  Dewey  v.  Durham,  19  Week.  Dig.  47  ; 
BodiAfie  V.  KUZeen,  53  N.  Y.  93 ;  Knapp  v.  Smith,  27  id.  277 ; 
Shermans,  Scott,  27  Hun,  331 ;  Sheldon y.  CUmcey,  42 How. 
185  ;  Armita^e  v.  Mace,  96  N.  Y.  538.)  It  is  no  answer  to 
say  that  some  parts  of  the  agreement  were  contrary  to  public 
policy,  and  that  the  plaintiff  may,  therefore,  retain  all  of  the 
benefits  received  by  the  agreement  and  repudiate  its  obligations. 
(Deshrough  v.  Deshrough,  29  Hun,  592.) 

Earl,  J.  On  the  26th  day  of  September,  1881,  the  plaintiff 
was  married  to  the  defendant's  testator,  Godfrey  Tallinger, 
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and  thej  commenced  to  live  together  as  husband  and  wife. 
On  the  eighteenth  day  of  February  thereafter  the  testator 
executed  the  following  instrument : 

"  Whereas,  I,  Godfrey  Tallinger,  did  on  the  26th  day  of 
September,  1881,  marry  my  present  wife,  Mary  Tallinger,  and 
did  then,  in  consideration  of  said  marriage,  agree  to  secure  to 
her  the  payment  of  ten  thousand  dollars  upon  my  death,  pro- 
vided she  would  live  with  me  as  my  wife  until  said  time,  and 
should  in  all  things  at  all  times  perform  faithfully  the  duties  of 
a  wife,  and  take  such  care  of  me  and  my  household  as  I  should 
request,  and  as  should  be  proper  and  reasonable.  Now,  there- 
fore, I  do,  in  consideration  of  the  premises,  agree  with  said 
Mary,  that  ten  thousand  dollars  shall  be  paid  to  her  at  my 
death,  provided  she  shall  faithfully  perform  all  of  said  con- 
ditions on  her  part,  and  such  performance  in  full  shall  be  a 
condition  precedent  to  any  liability  to  her  upon  this 
agreement." 

Both  parties  at  the  same  time  executed  under  seal  another 
instrument,  which  was  pinned  to  the  former,  as  follows :  "  It  is 
agreed  between  Godfrey  Tallinger  and  Mary  Tallinger  that 
the  annexed  instrument  shall,  upon  its  delivery,  be  deposited 
with  Satterlee  and  Teomanft,  or  such  other  person  or  persons 
as  said  parties  may  agree  upon  at  any  time,  to  be  held  by  them 
until  the  death  of  said  Godfrey  Tallinger,  as  the  said  Godfrey 
desires  that  it  should  not  be  made  a  public  matter,  and  that 
the  observance  of  this  agreement,  upon  the  part  of  said  Mary 
Tallinger,  shall  be  a  condition  precedent  to  any  liability  upon 
said  agreement." 

The  domestic  life  of  Mr.  and  Mrs.  Tallinger  soon  became 
unhappy  and  inharmonious,  and  an  agreement  was  made  for  a 
separation,  in  pursuance  of  which,  on  the  20th  day  of  July, 
1882,  they  executed,  under  seal,  the  following  instrument : 
"  This  agreement,  made  this  20th  day  of  July,  1882,  between 
Godfrey  Tallinger,  of  Eochester,  N.  Y.,  and  Mary  Tallinger 
of  the  same  place:  Witnesseth,  That  in  consideration  of 
$5,000.00,  this  day  paid  by  said  Godfrey  to  said  Mary,  and 
other  valuable  considerations,  it  is  agreed  that  said  Mary  shall 
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absent  herself  continnonsly  from  and  not  visit  the  house  of 
said  Godfrey,  or  communiaite  with  him  or  molest  him,  or 
make  any  claim  upon  or  against  him  in  any  manner  or  against 
his  estate  after  his  death,  and  will  upon  request  of  any  person 
interested  in  the  same,  after  his  death,  execute  to  and  deliver 
to  them  release  of  dower  or  other  claim  or  interest  in  the 
estate  of  said  Godfrey ;  and  the  said  Mary  does  hereby  release 
all  claim  of  dower  or  other  interest  in  any  property  not  owned 
by  said  Godfrey  or  which  he  may  hereafter  own ;  and  if  said 
Mary  shall  violate  any  of  the  conditions  or  provisions  hereof, 
or  shall  fail  to  perform  any  of  the  same,  she  shall  thereupon 
repay  to  said  Godfrey,  his  assigns  or  personal  representatives, 
said  $5,000.00  and  the  interest  thereon  from  this  date,  as 
liquidated  damages,  and  she  charges  her  separate  estate  there- 
with, and  a  certain  agreement  heretofore  executed  by  said 
Godfrey  and  said  Mary,  whereby  he  agreed  to  pay  at  his 
death,  upon  the  performance  of  certain  conditions  therein 
expressed,  the  sum  of  $10,000.00,  is  hereby  canceled  and 
abrogated." 

Thereafter  they  lived  separate,  and  Mr.  Tallinger  died  on 
the  5th  day  of  December,  1884.  The  plaintiff  claimed  dower 
in  the  real  estate  left  by  her  husband,  and  it  was  admeasured 
to  her ;  and  in  October,  1886,  she  commenced  this  action  to 
recover  the  $10,000  mentioned  in  the  instrument  executed 
February,  18,  1882.  In  her  complaint  she  alleged  an  oral 
agreement  to  pay  the  $10,000  in  consideration  of  her  marriage 
to  the  testator,  and  the  subsequent  execution  of  the  written 
agreement,  and  that  the  $10,000  became  due  and  payable, 
and  demanded  judgment  for  that  sum,  with  interest  from  the 
death  of  the  testator.  The  defendants,  in  their  answer, 
alleged,  among  other  things,  that  the  plaintiff  did  not,  after 
the  execution  of  the  written  instrument,  live  with  the  testator 
as  his  wife,  caring  for  his  household  and  performing  all  the 
duties  of  a  wife  faithfully ;  but  that,  on  the  contrary,  she 
grossly  and  willfully  failed  and  neglected  to  perform  her  duties 
in  the  care  and  management  of  his  household,  and  to  sustain 
the  dutiful  relations  of  a  wife.    And  they  set  up,,  as  a  further 
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defense,  the  execution  of  the  instrument  of  July  20,  1882, 
and  demanded  judgment  for  $5,000,  as  therein  specified,  for 
liquidated  damages.  The  plaintifi  served  a  reply,  simply 
denying  the  allegations  of  the  counter-claim. 

Upon  the  trial  the  plaintiff  gave  some  evidence  tending  to 
show  misconduct  on  the  part  of  her  husband,  and  that  she  had 
just  cause  for  separation  from  him.  The  defendants  then 
proved  the  instrument  dated  July  20,  1882,  and  gave  no 
further  evidence.  Upon  defendants'  motion,  the  court  then 
nonsuited  the  plaintiff.  The  judgment  entered  upon  the  non- 
suit was,  upon  appeal  to  the  General  Term,  afSrmed. 

On  the  20th  day  of  July,  1882,  the  plaintiff  held  the 
obligation  of  the  testator  to  pay  her  $10,000,  at  his  death 
upon  the  conditions  mentioned.  That  obligation  constituted 
her  separate  estate,  and  under  the  laws  of  this  state  she  had 
the  same  right  to  deal  with  it  as  if  she  were  a,  feme  sofe. 
She  could  sell,  release  or  discharge  it  at  her  pleasure.  It  was 
payable  upon  certain  conditions  which  might  not  be  performed 
by  her;  and  the  estate  of  her  husband  might  not,  at  his  death, 
be  sufficient  to  meet  it.  Hence,  clearly,  the  instrument,  pay- 
able at  an  uncertain  time  in  the  future,  upon  the  contingencies 
mentioned,  was  not  of  the  value  of  $10,000.  It  is  claimed, 
however,  on  the  part  of  the  plaintiff,  that  as  she  was  the  wife 
of  the  testator  her  agreement  made  with  him  on  the  20th  of 
July,  1882,  did  not  bind  her.  It  is  undoubtedly  true  that  so 
isr  as  that  agreement  remained  executory  it  could  not  have 
been  enforced  by  Mr.  Tallinger,  or  his  executors.  But  it  was 
executed.  She  received  in  cash  $5,000,  and  was  released  from 
the  conditions  contained  in  the  prior  instrument  binding  her 
to  live  with  him  and  faithfully  to  perform  the  duties  of  wife, 
and  to  take  care  of  him  and  his  household  during  his  life.  For 
the  surrender,  therefore,  of  the  prior  obligation  she  received 
ample  consideration.  There  is  no  allegation  in  the  complaint 
or  reply  and  there  was  no  proof  upon  the  trial  that  the  con- 
sideration of  $5,000,  paid  to  her  in  hand  was  not  an  adequate 
consideration  for  the  surrender  of  the  prior  conditional  obliga- 
tion of  her  husband.    There  has  never  been  a  time  in  the 
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history  of  the  law,  and  certainly  not  since  184S,  when  such  an 
agreement  between  hnsband  and  wife  relating  to  her  separate 
estate,  and  fully  executed,  would  have  been  absolutely  void. 
She  surrendered  an  obligation  which  she  then  held  as  a  part 
of  her  separate  estate,  and  in  lieu  thereof  received  $5,000,  in 
money,  and  that  became  her  separate  estate;  and  it  never 
could  be  held  in  a  forum,  administering  both  law  and  equity, 
that  she  could  hold  the  money  thus  received  and  enforce  the 
obligation  which  she  had  surrendered  in  consideration  thereof. 
Agreements  between  husband  and  wife,  founded  upon  valuable 
considerations,  have  frequently  been  enforced  in  equity.  She 
may  even  sell  her  separate  estate  to  her  husband  for  a  valuable 
consideration,  and  the  sale  will  be  upheld  in  equity.  (  White 
V.  Wager,  25  N.  T.  328 ;  Winans  v.  PeOles,  82  id.  423 ; 
Sunt  V.  Johnson,  44  id.  27  ;  Boyd  v.  De  La  Montagnie,  *IZ 
id.  498.) 

Here,  by  her  own  act,  she  surrendered,  released  and  dis- 
charged her  husband's  obligation.  Thereafter  she  did  not,  in 
any  sense,  hold  or  possess  it,  and  she  could  regain  it  and  be 
reinstated  in  her  rights  under  it,  only  by  a  suit  instituted  in 
equity  for  that  purpose,  in  which  case  relief  could  be  granted 
to  her  according  to  the  equities  of  the  case  as  they  appeared 
upon  the  proofs.  The  agreement  of  the  20th  of  July,  1882, 
cannot,  therefore,  be  assailed  in  this  action,  because  the 
parties  thereto  were  husband  and  wife. 

The  further  objection  is  made,  on  behalf  of  the  plaintiff, 
that  the  agreement  of  July  twentieth  was  illegal  and  against 
pubhc  policy,  as  it  provided  for  the  separation  of  husband  and 
wife.  If  it  were  an  executory  agreement^  and  either  party  was 
seeking  to  enforce  it,  the  objection  would  be  a  good  one. 
But  here  the  agreement  had  been  executed.  She  took  $5,000 
and  gave  up  her  obligation.  The  law  will  never  interfere  at 
the  instance  of  either  party  with  what  has  been  done  in  exe- 
cution of  an  illegal  agreement  It  simply  refuses  to  enforce 
such  agreements,  or  such  as  are  against  public  policy ;  but  it 
never  intervenes  to  relieve  either  party  against  them  so  far  as 
they  have  been  executed.    It  refuses  to  enforce  sneh  agree- 
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ments,  not  from  any  regard  or  concern  for  the  parties  thereto, 
but  to  promote  the  public  policy  and  the  general  welfare ;  and, 
so  far  as  they  have  been  executed,  they  cease  to  interest  the 
public,  and  public  policy  is  supposed  to  be  best  subserved  by 
letting  them  alone  and  leaving  the  parties  to  them  where  they 
have  placed  themselves.  The  obligation  upon  which  she  sues 
has  been  paid  and  discharged,  and  it  does  not  avail  her  to  say 
that  such  payment  and  discharge  were  in  pursuance  of  an 
agreement  which  was,  in  fact,  illegal.  It  has,  nevertheless, 
been  paid  and  discharged,  and  the  law.  will  not,  at  her  instance, 
either  directly  or  indirectly,  set  aside  or  undo  what  has  been 
done  on  account  of  any  illegality  in  the  agreement. 

It  is  also  claimed  by  the  plaintiff  that,  from  the  relation 
existing  between  her  and  Mr.  Tallinger,  it  must  be  presumed 
that  she  was  overreached,  imposed  upon  or  defrauded  by  her 
husband.  But  all  the  facts  appear  here,  and  there  is  nothing 
from  which  such  a  presumption  can  arise.  At  the  time  of  the 
execution  of  the  obligation  of  February  18, 1881,  Mr.  Tallinger 
was  about  seventy-two  years  old,  and  it  was  impossible  on  the 
twentieth  of  July  thereafter  to  estimate  precisely  the  value  of 
that  obligation.  It  was  conditioned  upon  performance  of  sev- 
eral things  by  the  plaintiff.  Its  value  depended,  to  a  large 
extent,  upon  the  length  of  the  testator's  life,  and  of  the  adequacy 
of  his  property  at  death.  Under  such  circumstances,  it  is  not 
apparent  that  $5,000,  in  hand  paid,  was  not  a  fair  equivalent 
for  the  release  of  the  obligation.  There  is  no  allegation  in  the 
complaint  that  slie  was  overreached  or  defrauded,  or  that  the 
amount  paid  her  was  not  adequate.  But,  even  if  the  plaintiff 
had  been  overreached  by  being  induced  to  surrender  the  prior 
obligation,  and  to  take  in  lieu  thereof  |5,000  in  money,  she 
was  in  no  condition  to  succeed  in  this  action.  The  defendants 
did  not  admit  the  liability  of  the  testator  upon  the  obligation 
of  February  eighteenth,  but  disputed  it,  and  alleged  that  she  had 
violated  the  conditions  mentioned  therein,  and  that  she  was 
not,  therefore,  entitled  to  recover  anything.  Under  such  cir- 
cumstances, before  she  could  recover  upon  the  original  instni- 
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ment,  she  should  have  repudiated  the  subsequent  agreement 
of  July  twentieth,  and  should  have  tendered  back  the  $5,000. 
It  is  not  a  case  where,  upon  the  undisputed  facts,  the  plaintiff 
would  be  entitled  to  recover  something,  either  under  the  orig- 
inal obligation  or  the  substituted  agreement.  The  executors 
denied  their  obligation  to  pay  anything,  and,  in  such  a  case, 
it  was  the  duty  of  the  plaintiff  to  restore  the  $5,000,  that  the 
litigation  could  thereafter  be  carried  on  solely  upon  the  liability 
of  the  defendants  under  the  original  agreement.  {Gould  v. 
Cayuga  Nat  Bk.,  86  N.  Y.  75.) 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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— ^  '    De  B.  died  in  1878,  leaving  a  widow,  but  no  descendants.    By  his  will  he 

168    219i  ^*^®  ^  residuary  estate  to  trustees  named,  in. trust,  to  apply  the  rents, 

income  and  profits  to  "  the  sole  use"  of  his  wife  during  her  life;  after 
her  death  he  directed  his  trustees  to  pay  out  of  the  capital  of  the  trust 
estate  certain  legacies  ''and  to  convey,  transfer  and  distribute  the 
remainder  of  the  capital"  to  certain  persons  named.  He  empowered 
the  trustees  ''  to  sell  the  whole  or  any  part  of  the  real  estate  belonging 
to  such  trust  estate."  He  directed  that  *'the  proceeds  of  such  sales 
*  *  *■  shall  be  held  and  managed  by  the  said  trustees  *  ♦  «  upon 
the  same  trusts  and  for  the  same  purposes  and  be  disposed  of  in  the  same 
manner  as  such  real  estate  would  in  case  of  no  such  sale."  It  was  pro- 
vided, however,  that  the  trustees  should  not  sell  the  testator's  farm  during 
the  lifetime  of  his  wife  except  with  her  consent,  to  be  signified  by  her 
joining  in  the  deed,  and  that  she  should  be  permitted  to  use  and  occupy 
the  farm  free  of  rent  so  long  as  she  lived.  He  also  directed  the  trustees 
during  the  time  that  his  wife  so  used  and  occupied  the  farm  to  pay  out 
of  the  estate  *'  all  taxes  upon  said  farm  and  the  expenses  of  keeping  the 
buildings  thereon  in  proper  repair,  and  all  other  expenses  attending  the 
proper  upholding  and  maintaining  of  the  same,  and  also  the  interest 
upon  any  and  all  mortgages  which  shall  be  upon  said  farm  at  the  time 
of  his  death."  During  the  widow's  lifetime  the  trustees  paid  the  interest 
itccruing  upon  a  mortgage  on  the  farm  and  the  insurance  premiuma» 
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taxes,  etc.^  from  the  income  of  the  estate  in  their  hands.  On  their 
accounting  these  charges  were  objected  to  by  the  executors  of  the 
widow  on  the  ground  that  the  items  were  chargeable  to  the  capital  of 
the  estate.  Held,  untenable;  that  the  words,  "pay  out  of  my  estate" 
were  not,  in  themselves,  sufficient  to  support  the  construction  contended 
for,  as  the  other  parts  of  the  will  disclosed  an  intention  to  preserve  intact 
the  corpus  of  the  estate  for  the  ultimate  disposition  arranged  with  respect 
thereto  upon  the  death  of  the  life-tenant. 

To  sustain  a  construction  of  a  will,  whereby  the  capital  of  a  trust  fund 
may  be  impaired  by  using  it  in  payment  of  taxes  and  of  interest  on 
mortgages  and  in  maintaining  the  realty  used  by  the  life-tenant,  it  must 
contain  words  of  the  most  unmistakable  import  pointing  unequivocally 
in  that  direction. 

Mem.  of  decision  below,  46  Hun,  566. 

(Submitted  March  28,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  13,  1887,  which  modified  the  decree  of  the 
surrogate  of  Queens  county  settling  the  accounts  of  Benjamin 
Albertson  and  Garret  J.  Garretson,  as  executors  and  trus- 
tees of  John  R.  De  Bevoise,  deceased,  and  affirmed  it  as 
modified. 

The  said  testator  died  June  5,  1878,  leaving  his  widow, 
Sarah,  him  surviving ;  but  no  descendants.  His  widow  died 
August  2,  1881.  The  fourth,  or  residuary  clause  of  his  will, 
is  as  follows,  viz. : 

"  Fourth,  All  the  rest,  residue  and  remainaer  of  my  estate, 
real  and  personal,  which  I  shall  own  at  my  death  or  of  which 
I  shall  die  seized  or  possessed,  or  to  which  at  my  death  I  shall 
be  in  any  way  entitled,  and  wheresoever  situated,  I  give, 
devise  and  bequeath  unto  my  friends  Benjamin  "W.  Albertson 
and  Garret  J.  Garretson,  and  the  survivor  of  them  and  the 
successors  of  such  survivor.  In  trusty  nevertheless,  for  them 
during  the  lifetime  of  my  wifcj  Sarah  De  Bevoise^  to  collect 
and  recewe  the  rents ^  issvss^  income  and  profits  thereof  and 
to  apply  such  rents^  issues  and  incom£S  and  profits  to  the 
sole  use  of  my  said  wife  Sarah  during  her  life.  And  upon 
the  further  trust,  upon  the  death  of  my  said  wife  Sarah,  to  pay 
<mt  of  the  capital  of  the  said  trust  estate^  the  legacies  men- 
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tioned  in  the  third  article  of  this  my  will,  or  snch  of  said 
legacies  as  may  not  then  have  lapsed  from  any  cause,  and  to 
convey^  transfei*  and  di%i/nhute  the  remainder  of  the  capital 
of  said  trust  estate  or  the  securities  in  which  the  sam^  may 
then  he  invested  to^  between  and  among  my  niece,  Eveline- 
De  Bevoise  Boice,  wife  of  Richard  Boice,  and  my  nephews, 
Charles  K.  Hegeman,  Kem.  Hegeman  and  James  Gilbert 
De  Bevoise,  and  the  issne  of  any  of  my  said  last  four  named 
niece  or  nephews  who  may  have  died  before  my  said  wife, 
and  left  issue  who  shall  survive  my  said  wife,  in  equal  shares 
or  proportions,  per  stirpes  and  not  per  capita^  to  be  thence- 
forth had  and  held  by  them,  their  heirs,  executors,  administra- 
tors and  assigns  forever." 

By  the  "  fifth  "  paragraph  testator  empowers  ''  the  trustees 
of  this,  my  wiU,  appointed  of  the  estate,  devised  and 
beqtceathed  as  aforesaid,  for  the  use  and  henefit  of  my  wife 
Sa/rah,  during  her  life,  to  sell  the  whole  or  any  part  of  the 
real  estate  belonging  to  such  trust  estate." 
*  *  *  "  It  is  my  will,  and  I  do  hereby  direct,  that  the 
proceeds  of  such  sales,  and  the  securities  in  which  such  pro- 
ceeds may  be  invested,  shall  be  held  and  managed  by  the  said 
trustees,  or  their  successors,  upon  the  same  trust  and  for  the 
same  purposes,  and  be  disposed  of  in  the  same  manner  as  such 
real  property  would  in  case  of  no  such  sale  by  the  force  of 
the  previous  provisions  of  this,  my  will.     *     *     *  " 

By  a  further  paragraph,  a  provision  is  made  respecting  his 
farm,  which  reads  as  follows,  viz. : 

"  Sixth,  It  is  my  will  that  my  said  trustees  shall  not  sell  my 
farm  in  the  town  of  Jamaica,  whereon  I  now  reside,  under 
the  power  of  sale  hereinbefore  given  to  them,  during  the  life- 
time of  my  said  wife  Sarah,  except  with  her  consent,  to  be 
signified  by  her  joining  in  the  execution  of  a  deed  of  convey- 
ance of  the  same,  and  that,  if  my  said  wife  sha,ll  so  desire, 
she  be  permitted  to  use  and  occupy  said  farm  free  of  rent  so 
long  as  she  shall  live ;  and  I  direct  that  my  said  trustees  shall, 
during  the  time  that  my  said  wife  shall  so  use  and  occupy 
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said  farm,  pay  out  of  my  estate  from  time  to  time,  as  the  same 
shall  accrue  or  become  necessary,  all  taxes  upon  said  farm, 
and  the  expenses  of  keeping  the  buildings  thereon  in  proper 
repair,  and  all  other  expenses  attending  the  proper  upholding 
and  maintaining;  of  the  same ;  and  also  the  interest  upon  any 
and  all  mortgages  \*^hich  shall  be  upon  said  farm  at  the  time 
of  my  death." 

During  the  widow's  lifetime  the  testator's  executors  paid  the 
interest  accruing  upon  a  mortgage  covering  the  farm,  and 
the  insurance  premiums  and  the  taxes,  etc.,  on  the  same,  from 
the  income  of  the  estate  in  their  hands.  Upon  tlieir  account- 
ing, objection  was  made  to  such  portions  of  the  account  as 
covered  such  charges  to  the  income,  by  the  executors  of  the 
widow,  Sarah,  on  the  ground  that  these  items  were  chargeable 
to  the  capital  of  the  estate.  The  surrogate  sustained  the 
objection,  and  held  the  payments  in  question  chargeable  to 
capital  account.  The  General  Term  held  that  these  payments 
were  chargeable  to  income 

Henry  A.  Monfort  for  appellants.  Ordinarily,  where  there 
is  an  estate  for  life  and  a  remainder  in  fee,  the  life  tenant  is 
bound  to  pay  taxes,  interest  upon  any  mortgage  upon  the 
property  and  the  expenses  of  ordinary  repairs  ;  but  this  rule 
is  liable  to  be  changed  by  the  creator  of  the  two  estates.  The 
question  is  as  to  the  intention  of  the  testator.  {Mosdy  y. 
Marshall,  22  N.  Y.  200.)  By  the  words  "  my  estate,"  the 
testator  intended  the  property  that  he  should  die  seized  of. 
"Estate"  ordinarily  signifies  the  corpus  of  the  property. 
(2  Jarman  on  Wills  [Big.  ed.]  *270.)  A  well-known  rule  of 
construction  requires,  in  all  cases,  that  the  language  of  a  will 
shall  receive  a  construction  which  will  give  to  every  expres- 
sion some  effect,  rather  than  one  that  renders  any  of  the 
expressions  inoperative.     (2  Jarman  on  Wills,  *842,  rule  16.) 

George  G.  Dutcher  for  respondents.  The  beneficial  inter- 
est of  the  widow  under  the  will  of  the  testator  was  the  right 
to  the  net  rents,  issues,  income  and  profits  of  the  trust  estate. 
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{Matter  of  Accounting  of  Mason^  98  N.  Y.  527 ;  Whitson  v. 
Whitsony  53  id.  479 ;  Pinckney  v.  Pinckney,  1  Bradf.  269 ; 
Bdtes  V.  UnderhiU^  3  Red.  365 ;  ReyndLdn  v.  Reynolds^ 
3  Dem,  84 ;  Si/uhha  v.  Shtbbs,  4  Red.  170 ;  Florence  v.  SandSy 
Id.  206 ;  Freeman  v.  Freeman^  Id.  211.)  By  the  widow's 
electing  to  retain  the  nse  and  occupation  of  the  ^^  Homestead 
Farm,"  she  was,  in  that  respect,  a  life  tenant.  (1  R.  S.  727, 
§§  47,  48,  49 ;  De  Witt  v.  Cooper,  18  Hun,  67.)  The  widow, 
as  such  life  tenant,  was  obUged  to  pay  the  interest  on  mort- 
gage, taxes,  repairs,  and  all  other  expenses  attending  the 
upholding  of  the  "  Homestead  Farm,"  unless  there  be  some 
plain,  unequivocal  direction  in  the  will  that  those  charges 
shall  be  paid  from  the  corpus  of  the  estate.  {Matter  of 
Accounting  of  Mason,  98  N.  Y.  527 ;  Whiteon  v.  Whitaony 
53  id.  479 ;  Mosley  v.  Marshall,  22  id.  200 ;  De  Witt  v. 
Cooper,  18  Hun,  67;  Parkinson  v.  Parkinson,  2  Bradf. 
77-79 ;  Lamrence  v.  Ilolden,  3  id.  142 ;  Peck  v.  Sherwood,, 
56  N.  Y.  615 ;  Lansing  v.  Lansing,  45  Barb.  182 ;  Deraismes 
V.  Deraisnies,  72  N.  Y.  154.)  The  sole  object  to  be  accom- 
plished by  the  "  sixth  "  paragraph  of  the  will  was  that  the 
widow  should  have  the  right  to  the  possession  and  use  of  the 
"Homestead  Farm,"  together  with  the  stock,  etc.,  for  life, 
at  her  option,  instead  of  the  trustees  retaining  the  possession 
and  control  and  paying  the  widow  the  net  income  therefrom. 
(1  Redfield  on  Wills,  483,  §  4.)  The  payment  of  the  net 
income  to  the  widow  during  her  life,  as  far  as  appears,  was 
received  by  her  without  objection,  and,  therefore,  with 
her  assent  and  concurrence ;  and  she  having  acquiesced  in 
such  construction  of  the  will  and  accepted  the  payments  in 
accordance  therewith,  and  her  legal  representatives  never 
having  made  any  objection  until  more  than  five  years  after 
her  decease,  they  are  now  estopped  from  objecting  to  the  same. 
{In  re  Oerry,  103  N.  Y.  445.)  Where  there  is  any  doubt 
as  to  the  meaning  and  intention  of  the  testator,  the  courts  are 
always  inclined  to  favor  blood  relations  to  that  of  strangers  in 
construing  ambiguous  clauses  in  wills.  (Quinn  v.  Sardin- 
brook,  54  N.  Y.  83.) 
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Gray,  J.  To  change  the  general  rule  that,  as  between  the 
life  tenant  and  the  remainderman,  the  former  is  bound  to  pay 
the  taxes  imposed,  and  the  interest  accruing  upon  a  mortgage, 
a  very  clear  expression  of  such  an  intention  on  the  part  of  the 
testator  must  be  found  in  his  will.  The  usual  purpose  of  the 
testator  in  providing  for  a  beneficial  interest  in  a  trust  estate  is, 
that  the  net  income  shall  be  applicable  only,  and  that  the  corpus^ 
or  capital,  of  the  trust  estate  shall  remain  intact  until  the  trust 
shall  have  determined.  The  principle  has  been  so  long  and 
firmly  established  that  interest  on  mortgages,  taxes,  repairs 
and  all  those  current  expenses,  which  are  fairly  incidental  to 
the  maintenance  of  the  realty  used  by  a  life  tenant,  are  payable 
by  him,  that  it  should  be  adhered  to  upon  all  occasions,  unless, 
in  so  doing,  we  violate  a  plain  direction  to  the  contrary; 
which,  if  not  found  in  the  will  in  so  many  words,  yet  is  the 
only  one  which  a  fair  and  reasonable  construction  permits  of 
our  finding.  What  do  we  find  in  the  present  will  which  war- 
rants our  enlarging  the  provision  of  the  fourth  clause  in  favor 
of  the  widow  ?  By  that  clause  a  trust  is  created,  comprehending 
all  of  the  residuary  estate  remaining,  after  paying  debts  and 
expenses  incidental  to  administration ;  and  the  rents,  issues, 
income  and  profits  received  by  the  trustees  are  to  be  applied 
to  the  sole  use  of  the  widow  for  lier  life.  Although  the  direc- 
tion there  is  not,  in  words,  to  apply  the  net  income^  etc., 
received  by  the  trustees,  the  omission  is  supplied  by  the  rules 
of  construction,  and  net  income  only  is  applicable  to  the  bene- 
ficiary. But,  in  the  sixth  paragraph  of  the  will,  where  the 
right  to  use  and  occupy  the  Jamaica  farm,  free  of  rent, 
is  given  to  the  widow,  so  long  as  she  lives,  occur  words, 
which  the  appellants  insist  upon  as  containing  an  unequivo- 
cal expression  by  testator  of  an  intention  that,  pending  her 
occupation,  the  trustees  are  to  appropriate  from  the  capital  of 
the  estate  the  sums  required  to  keep  down  all  taxes,  interest, 
repairs,  etc.,  upon  the  property.  The  words  are  :  "  If  my  said 
wife  shall  so  desire,  she  be  permitted  to  use  and  occupy  said 
farm  free  of  rent  so  long  as  she  shall  live  ;  and  I  direct  that 
my  said  trustees  shall,  during  the  time  that  my  said  wife  shall 
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60  use  and  occupy  said  farm,  pay  out  of  my  estate,  from  time 
to  time  as  the  same  shall  accrue  or  become  necessary,  all  taxes 
upon  said  farm,  and  the  expenses  of  keeping  the  buildings 
thereon  in  proper  repair,  and  all  other  expenses  attending  the 
proper  upholding  and  maintaining  of  the  same  ;  and  also  the 
interest  upon  any  and  all  mortgages  which  shall  be  upon  said 
farm  at  the  time  of  my  death."  This  permission  to  his  widow 
to  use  the  farm  qualified  the  previously  given  authority  to  sell 
the  testator's  realty,  by  excepting  so  much  of  it  in  the  contin- 
gency mentioned. 

In  my  opinion  the  insertion  of  the  words  "  pay  out  of  my 
estate  "  in  the  sixth  clause,  is  not,  in  itself,  sufficient  to  sup- 
port the  construction  contended  for  by  these  appellants.  Such 
an  expression  is  quite  as  consistent  with  the  idea  that  the 
income  shall  be  resorted  to,  as  that  the  capital  of  the  trust 
fund  shall  be  diminished  for  tJie  purpose.  If  we  refer  to  the 
other  parts  of  the  will,  they  disclose  ratlier  an  intention  to  pre- 
serve intact  the  corpus  of  the  estate,  for  the  ultimate  disposi- 
tion arranged  with  respect  to  the  residuary  estate,  upon  the 
death  of  the  life  tenant.  That  disposition  is  the  transfer  to 
his  niece  and  nephews  of  so  much  of  the  capital  of  the  trust 
estate  as  shall  remain  after  the  payment  of  certain  legacies, 
given  by  the  third  clause  of  the  will,  and  which  are  postponed 
in  payment  until  the  death  of  the  widow.  These  words  are  not 
without  importance,  viz.,  ^'^  to  pay  out  of  the  capital  of  said 
trust  estate  the  legacies  *  *  *  and  to  convey^  transfer  and 
distribute  the  remainder  of  the  capital  of  said  trust  estate,^^ 
To  sustain  a  construction,  whereby  the  capital  might  be  more  or 
less  seriously  impaired,  by  using  it  in  the  payment  of  taxes  and 
of  interest  on  the  mortgage,  and  in  maintaining  the  realty  used 
by  the  beneficiary,  we  ought  to  find  words  of  the  most  unmis- 
takable import  and  pointing  unequivocally  in  that  direction. 
In  the  fifth  clause  the  understanding  of  the  testator  that  his 
widow  should  only  have  the  use  or  benefit  of  the  income  of 
the  estate  seems  evidenced,  when  he  speaks  of  the  trustees  as 
"  appointed  of  the  estate  devised  and  bequeathed  as  aforesaid 
for  the  use  and  benefit  of  my  wife  Sarah  during  her  life. " 
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In  the  same  clause  be  provides  that  the  proceeds  of  any  sales, 
made  under  the  power  conferred,  "  shall  be  held  and  managed 
by  the  said  trustees  or  their  successors,  upon  the  same  trust  and 
for  the  same  purposes  and  be  disposed  of  in  the  same  manner 
as  such  real  property  would  in  case  of  no  such  sale  by  the 
force  of  the  previous  provisions,"  etc.  I  do  not  think  to  con- 
cede to  the  words  in  the  sixth  clause,  "  pay  out  of  my  estate/' 
the  force  and  meaning  that  appellants  contend  for  would  be 
consistent  with  the  manifest  plan  of  the  will ;  and,  unless  we 
can  find  authority  for  such  a  concession  by  a  general  reading 
and  view  of  the  instrument,  we  should  not  allow  possibly 
ambiguous  words  and  expressions  to  change  an  established 
rule  of  construction,  or  to  defeat  what  seems  to  be  elsewhere 
rather  a  different  intent  of  the  testator. 

It  may  be  said  that  the  widow,  or  life  tenant,  in  occu- 
pying the  farm,  would  have  been  bound,  by  the  general 
rule  in  such  cases,  to  keep  down  these  cuiTcnt  charges, 
and  that  these  words  in  the  sixth  clause  were  unnecessary. 
That  may  be  true  and  yet  the  force  of  the  rule  remain 
unaffected.  We  may  consider  the  language  as  surplusage,  or 
as  an  instruction  to  the  trustees.  They  may  have  been  pre- 
cautionary in  their  use.  The  fact  tliat  she  would  legally  have 
been  bound  to  pay  these  charges  is  no  reason  why  the  testator 
should  not  specifically  direct  his  trustees  to  see  to  their  pay- 
ment from  the  revenues  of  the  trust  fund.  He  had  just  given 
her  the  beneficial  interest  in  the  revenue  from  Ins  whole  estate, 
of  which  this  farm  was  a  component  part.  Upon  extending 
to  her  the  option  of  using  and  occupying  the  farm,  and  thus 
withdrawing  it  from  the  control  of  the  trustees,  the  testator, 
in  directing  them  to  pay  the  taxes,  interest  and  other  expenses 
of  maintenance,  merely  provided  against  the  possibihty  of  an 
accumulation  of  such  liens  and  of  serious  deterioration  in 
value ;  whether  from  neglect,  or  from  any  other  cause,  and 
thereby  insured  the  preservation  of  his  residuary  estate  for  the 
ultimate  purposes  specified. 

I  think  the  views  I  have  expressed  better  harmonize  with 
SicKELs  —Vol,  LXVIII.     56 
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the  general  scheme  of  tliis  will  and  work  out  the  more 
equitable  result.  I,  therefore,  advise  that  we  affirm  the  judg- 
ment of  the  General  Term,  with  costs  to  the  respondent,  to 
be  paid  out  of  the  estate. 

All  concur. 

Judgment  affirmed. 


Geobge  B.  Collybb,  Respondent,  v.  Chables  S.  Collyeb, 
Administrator,  etc.,  Appellant. 

Before  a  recovery  can  be  had  in  an  action  for  use  and  occupation  of  real  estate, 
it  must  be  made  to  appear  that  the  conventional  relation  of  landlord  and 
tenant  existed  between  the  parties;  and  while  the  possession  and  bene- 
ficial enjoyment  of  real  property,  with  the  consent  of  the  owner,  is  ordi- 
narily sufficient  to  sustain  an  action  upon  an  implied  agreement  for  use 
and  occupation,  such  an  agreement  may  not  be  implied  where  the  cir- 
cumstances attending  the  use  and  occupation  show  clearly  there  was  no 
expectation  of  rent  by  either  party. 

So,  also,  where  a  person  lives  with  a  relative  as  a  member,  of  the  family 
under  circumstances  showing  clearly  that  there  was  no  expectation  on 
either  side  that  board  should  be  paid,  the  law  will  not  imply  a  promise 
to  pay  board. 

(Argued  March  29,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  at  the  December  Term,  1887,  which  affirmed  a  judg^ 
ment  in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee 
on  reference  of  a  disputed  claim  against  an  estate. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

Calvin  Frost  for  appellant.  The  conventional  relation  of 
landlord  and  tenant  must  be  shown  to  have  existed  between  the 
respondent  and  his  sister,  in  order  to  render  an  action  for  use  and 
occupation  maintainable.  ( Williams  v.  MutchinsoUy  3  N.  Y. 
317 ;  Preston  v.  JIawIet/,  101  id.  588 ;  Benjamin  v.  Benjor 
min^  5  id.  387;  Carpenter  v.  Weller^  15  Hun,  135;  Lyon  v. 
Smithy  35  id.  275 ;  Ross  v.  Eoss^  6  id.  184 ;  Roe  v.  Bayle^  81 
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N.  Y.  305  ;  Morey  v.  Pelt,  88  id.  453 ;  Tovmsend  v.  iT.  Y. 
Life  Ins.  Co.^  4  N.  Y.  Civ.  Pro.  R.  398.)  A  person  cannot 
perform  services,  intending  them  to  be  gratuitous,  and  with  a 
tacit  understanding  that  no  pecuniary  charge  is  to  be  made, 
and  afterward  recover  on  a  quantu7n  meruit  ior  such  services. 
{Moore  v.  Moore^  3  Abb.  Ct.  App.  Dec.  303 ;  Bowen  v. 
Bowen^  12  Bradf.  336  ;  BohinsonY.  Cushman,  2  Denio,  152; 
Everts  v.  Adams,  12  Johns.  352 ;  Sharp  v.  Cropsey,  11  Barb. 
224 ;  Baynor  v.  Bobinson,  36  id.  128  ;  Green  v.  Boherts,  47 
id.  521 ;  WUgox  v.  Wilcox,  48  id.  327 ;  Van  Kuren  v.  Saxton, 
5  T.  &  C.  566 ;  Sullivan  v.  Sullivan,  6  Hun,  658 ;  Bewitt  v, 
Bronson,  5  Daly,  1.)  If  the  intestate  was  liable  for  use  and 
occupation,  there  is  no  proof  that  there  was  any  demand  upon 
her  or  any  particular  time  for  payment,  hence  no  interest 
could  be  charged  prior  to  such  date  of  demand.  (SeUick  v. 
French,  1  Am.  Lead.  Cas.  626;  Feeterv.  Heath,  11  Wend. 
486.)  The  action  for  use  and  occupation  is  alone  authorized 
by  statute.  (1  R.  S.  739,  §  26.)  The  claim  under  this  statute 
is  for  damages,  which,  in  the  absence  of  an  agreement,  must 
necessarily  be  unliquidated,  and  upon  such  no  interest  can  be 
allowed.  (  WhiU  v.  MiU&r,  78  N.  Y.  393  ;  Holmes  v.  Ban- 
Un,  17  Barb.  454;  Be  Witt  v.  De  Witt,  46  Hun,  258.) 

Bichard  L.  Sweezy  for  responaent.  There  have  been 
cases  where  claims  for  bpard  between  near  relatives  have 
been  sustained  as  upon  an  implied  promise.  {Gilbert  v. 
ComstocJc,  93  N.  Y.  484;  Webster  v.  Nichols,  21  Week.  Dig. 
566 ;  Beynolds  v.  Bobinson,  82  N.  Y.  106.)  Even  a  tenant 
in  common  renting  out  the  premises  is  liable  to  his  co-tenants. 
{Boseboom  v.  Boseboom,  15  Hun,  309;  Joslyn  v.  Joslyn, 
9  id.  388 ;  GoaMey  v.  Mahar,  36  id.  157.)  Possession  and 
beneficial  enjoyment  of  real  property  with  permission  of  the 
owner  is  sufficient  to  sustain  an  action  upon  an  implied  agree- 
ment for  use  and  occupation.  {Osgood  v.  Dewey,  13  Johns. 
240 ;  Coit  V.  Plam^,  4  Abb.  Pr.  [N.  S.]  140 ;  Baxter  v. 
West,  5  Daly,  460;  1  Cowen's  Tr.  [2d  ed.]  47.)  If  there 
was  an  understanding  that  plaintiff  was  to  be  compensated 
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by  will,  then,  upon  failure  of  the  deceased  to  leave  such  will, 
plaintiff  is  entitled  to  recover  compensation  as  a  creditor. 
{Robinson  v.  Raynor^  28  N.  Y.  494 ;  Reynolds  v.  Robinsony 
64  id.  589;  82  id.  104.) 

Eabl,  J.  Elizabeth  CoUyer,  a  sister  of  the  plaintiff,  died 
March  4,  1883,  intestate.  At  the  time  of  her  death  she  was 
-about  sixty  years  of  age  and  had  never  been  married.  She 
left  personal  estate  which  was  inventoried  at  about  $70,000. 
The  defendant  was  appointed  her  administrator  and  thereafter 
the  plaintiff  presented  to  him  a  claim  against  her  estate  for 
rent  of  a  house  in  the  city  of  New  York,  known  as  No.  81 
Lexington  avenue,  and  for  rent  of  a  house  in  Sing  Sing,  and 
for  board  and  other  matters,  amounting  in  all  to  $9,547.91. 
The  claim  was  disputed  by  the  defendant  and  was  referred  by 
consent  of  the  surrogate.  It  was  thereafter  brought  to  trial 
before  the  referee  and  he  allowed  for  rent  of  the  Lexington 
avenue  house,  with  interest,  $4,457.48,  and  for  rent  of  the 
house  at  Sing  Sing,  with  interest,  $660.40,  and  for  board  and 
other  items,  amounting  in  all  to  $5,948.70.  The  report  of  the 
referee  was  confirmed  and  judgment  entered  thereon,  and  that 
judgment,  upon  appeal  to  the  General  Term,  has  been  affirmed. 

The  largest  share  of  the  claim  allowed  was  made  up  of  the 
rent  of  the  two  houses  mentioned.  The  claim  of  the  defend- 
ant is  that  his  intestate  occupied  them  under  such  circumstances 
that  she  never  became  liable  for  any  rent,  and  whether  or  not 
that  claim  is  well  founded  is  the  principle  question  to  be 
determined  upon  this  appeal. 

The  plaintiff  and  the  intestate  and  their  mother  lived  together 
as  one  family  in  the  Lexington  avenue  house  until  the  decease 
of  the  mother  in  1865,  after  which  time  the  plaintiff  and  the 
intestate  resided  alone  there,  she  attending  to  the  household 
duties  without  the  aid  of  a  domestic,  while  the  plaintiff  fur- 
nished and  paid  for  all  needed  supplies.  In  1873  the  plaintiff 
married  a  lady  much  his  junior.  Some  months  after  that  he 
and  his  wife  ceased  to  live  in  the  house,  and  the  intestate 
resided  there  alone.     The  house  contained  much  old  furniture, 
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some  of  which  formerly  belonged  to  plaintiffs  mother,  and 
some  of  it  belonged  to  him  and  some  to  the  intestate.  The 
furniture  was  piled  up  in  some  of  the  rooms  of  the  house,  and 
the  intestate  used  but  a  small  portion  of  it,  and  occupied  but 
a  small  portion  of  the  house.  The  plaintiffs  wife  was  a  wit- 
ness for  him  and  gave  the  following  description  of  the  Lexing- 
ton  avenue  house  as  she  found  it  in  October,  1873,  when  she. 
went  there  with  her  husband  to  live : 

"  When  I  first  went  to  stay  at  all  at  thfe  Lexington  avenue 
house,  after  I  was  married,  there  was  no  furniture  visible^ 
except  a  few  broken  chairs,  and  everything  else  compared 
with  them.  The  basement  had  no  furniture  in  it.  When  I 
remained  there  over  Saturday  night  and  Sunday  we  ate  in  the 
kitchen  in  the  back  basement.  That  had  a  very  little  furniture, 
in  it.  *  *  *  The  front  basement  had  no  furniture  in  it 
at  all ;  it  had  no  carpet  on ;  a  few  old  broken  chairs  stowed 
away.  That  is  all  there  was  on  that  floor,  that  I  have  described, 
the  basement  floor.  The  parlor  floor  was  furnished  with  three 
cane-bottomed  chairs  and  an  old  carpet  and  a  hair-settee^ 
There  were  two  rooms  on  the  parlor  floor.  I  can't  say 
anything  about  the  front  room  ;  the  front  room  was  locked. 
I  had  no  sight  of  that  whatever.  *  *  *  The  back  parlor 
contained  an  old  rocking-chair,  a  hair-settee,  a  mirror,  a  few 
pictures ;  I  guess  that  is  all ;  I  only  know  of  one  room  being^ 
furnished  on  the  floor  above  the  parlor.  That  is  the  only  room 
on  the  second  floor  that  I  was  ever  in.  It  contained  a  small 
desk,  an  apology  for  a  writing-desk,  used  not  very  often, 
occasionally  by  Mr.  Collyer.  It  also  contained  a  bed  and  three 
chairs,  no  bureau,  an  old  broken  washstand — this  is  the  back 
room.  The  front  room  on  the  second  floor  was  locked  all  the 
time  I  was  there.  I  saw  through  the  door  of  it  a  promiscuous 
gathering  of  everything — beds,  chairs — a  sort  of  junk-shop. 
I  would  not  say  positively  there  was  a  bureau ;  there  might 
have  been.  When  I  passed  by  I  could  see  the  things  piled  up 
to  the  ceiling  at  one  end  of  it.  I  can't  say  about  the  entire 
room,  because  I  didn't  see.  I  merely  saw  through  a  chink. 
The  door  stood  ajar  about  six  inches.     This  room,  in  which  the 
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furniture  was  piled,  was  occupied  by  Miss  CoUyer.     She  slept 
in  that  room." 

Whenever  the  plaintiff  had  occasion  to  go  to  the  city  on  busi- 
ness of  his  own  he  would  stop  at  the  Lexington  avenue  house 
with  his  sister.  He  paid  for  her  groceries  and  the  supplies 
furnished  to  the  house.  She  kept  no  servant  and  lived  in  the 
most  parsimonious  and  penurious  way.  She  occasionally 
rented  some  of  the  rooms  in  the  house,  as  she  said,  for  the 
purpose  of  getting  some  money.  She  continued  to  live  in 
the  house,  after  the  marriage  of  George,  until  the  spring  of 
1879.  There  was  never  any  talk  between  her  and  him  about 
rent.  It  does  not  appear  that  she  requested  permission  to 
occupy  the  house,  or  that  the  plaintiff  gave  her  express  per- 
mission, or  that  any  arrangement  whatever  was  made  about 
it.  The  plaintiff 'gave  proof,  showing,  beyond  all  question, 
that  she  did  not  suspect  that  she  was  there  as  his  tenant,  under 
obligation  to  pay  rent,  and  the  circumstances  were  such  that  he 
must  have  known  how  she  understood  it.  If  he  allowed 
her  to  continue  in  the  occupancy  of  the  house,  knowing  that  she 
did  so  with  the  understanding  on  her  part  that  she  was  to  pay 
no  rent,  the  law  will  not  raise  in  his  favor  an  implied  promise 
on  her  part  to  pay  it.  Before  the  plaintiff  can  recover  for 
the  use  and  occupation  of  the  house,  he  must  show  that  the 
conventional  relation  of  landlord  and  tenant  existed  between 
him  and  his  sister,  {benjamin  v.  Benjamin^  5  N.  Y. 
383 ;  Preston  V.  Ilawley^  101  id.  586.)  There  must  be  proof, 
either  that  such  relation  was  created  by  express  contract,  or 
there  must  be  proof  of  circumstances  from  which  the  law 
will  raise  an  implied  contract.  But  the  law  will  not  imply  a 
contract  contrary  to  the  intention  of  the  parties.  There  is 
not  an  atom  of  proof  in  this  case  that  the  plaintiff  ever 
expected  any  rent,  or  that  the  intestate  ever  expected  to  pay 
any.  The  irresistible  inference  from  all  the  proof  is  that  she 
occupied  and  had  the  use  of  the  house,  or  so  much  of  it  as 
she  desired  for  her  manner  of  living,  free  of  rent.  It  is 
entirely  clear,  that  if  she  had  supposed  that  she  was  occupying 
the  entire  house,  consisting  of  three  stories,  as  a  tenant,  and 
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that  she  was  expected  to  pay  at  the  rate  of  $1,000  a  year  for 
the  rent  thereof,  she  would  not  have  remained  there  a  day. 
Although  the  intestate  lived  four  years  after  she  left  that 
house,  always  abundantly  able  to  pay,  it  does  not  appear  that 
the  plaintiff  ever  claimed  any  rent  of  her,  or  even  mentioned 
the  matter  of  rent  to  her. 

Not  only  did  the  evidence  not  warrant  a  finding  that  the 
conventional  relation  of  landlord  and  tenant  existed  between 
the  plaintiff  and  the  intestate,  or  that  she  ever  agreed  or 
expected  to  pay  any  rent,  or  that  the  plaintiff  ever  expected 
to  receive  any,  but  there  is  no  finding  of  any  of  these  facts, 
except  that  the  intestate  had  the  use  and  occupation  of  the 
house  during  the  time  mentioned.  Upon  such  evidence,  we 
think,  there  was  no  warrant  for  a  finding  that  the  intestate 
ever  became  obligated  to  pay  the  plaintiff  any  rent.  He  gave 
her  the  use  of  the  house ;  he  allowed  her  to  live  there,  and  to 
rent  a  portion  of  it  without  any  expectation  of  compensation 
on  his  part ;  and,  hence  there  was  error  of  law  in  ordering  a 
recovery  in  his  favor  for  the  rent  and  interest  thereon. 

As  to  the  Sing  Sing  house,  that  was  a  large  brick  house,  three 
stories  and  an  attic  high  above  the  basement.  One  of  plaintiff's 
witnesses  testified  that  the  intestate  told  her,  in  the  spring 
of  1879,  that  "  she  was  going  to  Sing  Sing ;  that  her  brother 
had  offered  her  a  home  there."  The  plaintiff  testified  that 
"in  the  spring  of  1879  she  did  not  go  to  Sing  Sing  directly  ; 
she  went  and  hired  a  room  down  in  Broadway  alley,  and  when 
she  found  she  had  to  pay  rent,  she  went  to  Sing  Sing ;  proba- 
bly two  weeks ;  she  then  went  to  Sing  Sing  to  the  house  where 
I  lived,  and  remained  there  until  she  died." 

When  she  first  went  to  Sing  Sing  the  plaintiff  and  liis  wife 
were  living  in  the  brick  house,  and  for  four  months  she  lived  in 
their  family.  Then  the  plaintiff  and  his  wife  went  away,  leav- 
ing her  in  the  house.  They  returned  again  early  in  December 
of  the  same  year,  and  remained  there  imtil  July,  1880,  during 
which  time  the  intestate  lived  with  them,  and  they  then  again 
went  away,  and  she  remained  there  nearly  all  the  time  until 
her  death.     The  house  contained  furniture  of  the  plaintiff 
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and  some  furniture  belonging  to  the  intestate.  She  lived 
there  alone,  occupying  a  room  or  rooms  in  the  attic  or  base- 
ment. She  lived  in  a  miserly,  penurious  manner,  occasionally 
renting  some  rooms  in  the  house.  She  occupied  this  house 
precisely  as  she  did  the  Lexington  avenue  house,  and  the 
observations  made  about  the  occupancy  of  that  house  apply 
to  this.  All  the  evidence  forbids  an  inference  that  there  was 
any  expectation  of  the  payment  of  rent  on  either  side.  Under 
such  circumstances  reason  and  justice  do  not  require  that  a 
contract  to  pay  rent  should  be  implied,  and  there  can  be  no 
presumption  contrary  to  the  intention  of  both  parties  that  the 
relation  of  landlord  and  tenant,  either  in  fact  or  law,  existed. 
It  is  true  that  the  possession  and  beneficial  enjoyment  of  real 
property  with  the  permission  of  the  owner  is  ordinarily  suffi- 
cient to  sustain  an  action  upon  an  implied  agreement  for  use 
and  occupation.  (Osgood  v.  Dewey y  13  Johns.  240 ;  Coit  v. 
Planer,  4  Abb.  [N.  S.]  140;  BoMcter  v.  West,  5  Daly,  460.) 
But  where  the  use  and  occupation  of  real  estate  is  under  such 
circumstances  as  to  show  that  there  was  no  expectation  of 
rent  by  either  party,  a  contract  to  pay  rent  will  not  be 
implied,  and  this  is  such  a  case.  There  was,  therefore,  also 
error  in  awarding  to  the  plaintiflE  rent  for  the  Sing  Sing 
house. 

During  the  time  above-mentioned,  to  wit,  four  months  in 
the  summer  of  1879,  and  seven  months,  from  December, 
1879,  to  July,  1880,  the  intestate  lived  in  plaintiff's  family  at 
the  brick  house  in  Sing  Sing,  and  the  referee  allowed  plaintiff 
for  her  board  during  those  months  at  the  rate  of  $30  per 
month,  amounting,  with  interest,  to  $465.90.  She  lived 
with  the  plaintiff  as  a  member  of  his  family,  and  not  as  a 
boarder.  There  was  no  request  for  board  and  no  arrange- 
ment whatever  about  it.  The  plaintiff  proved  that  she  said 
she  was  going  there  because  "  her  brother  had  offered  her  a 
home  there."  It  is  entirely  clear  that  she  did  not  expect  to 
pay  for  her  board  and  that  the  plaintiff  knew  it.  Thei-e  can 
be  no  question  that  both  parties  understood  that  she  was  hving 
there  as  his  sister  and  as  a  member  of  his  family ;  and  under 


1889.]  COLLYBB  V,  COLLYEB.  449 

Opinion  of  the  Court,  per  Earl,  J, 

such  circumstances  the  law  will  not  convert  her  relations  to 
him  into  that  of  a  boarder,  and  imply  a  promise  on  her  part 
to  pay  for  board.  (  Williams  v.  Hutchinaon^  3  N.  Y.  317 ; 
R088  V.  BosSy  6  Hun,  184 ;  Ca/rpenter  v.  WeUer^  15  id.  134 ; 
Lyon  V.  Smith,  35  id.  275.)  There  was,  therefore,  error  in  the 
allowance  made  to  the  plaintiff  for  the  board  of  the  intestate. 

It  is  undoubtedly  true  that  the  plaintiff  showed  great  kind- 
ness and  liberality  to  his  sister.  But  no  one  can  read  this  evi- 
dence and  draw  therefrom  any  inference  that  he  expected 
any  reward  from  his  sister  during  her  lifetime.  He  knew  that 
she  was  to  the  utmost  degree  penurious  and  miserly,  and 
that  she  would  hoard  her  pelf  and  cling  to  her  property  so  long 
as  she  Hved.  He  doubtless  expected  that  by  his  kindness  to  her 
she  would  bo  induced  to  make  a  favorable  disposition  of  her 
property  in  his  favor  at  her  death.  The  fact  that  his  expecta- 
tion has  been  disappointed  furnishes  no  ground  for  now 
stamping  what  at  the  time  were  acts  of  kindness  and  gener- 
osity with  the  mercenary  features  of  contract  and  compensation. 

We  see  no  reason  to  doubt  that  the  allowances  made  by  the 
referee  for  the  other  items  of  plaintifPs  claim  were  properly 
made ;  but  for  the  errors  above  mentioned  the  judgment  of  the 
General  Term  and  that  entered  upon  the  report  of  the  referee 
should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

All  concur.  * 

Judgment  reversed. 
SiCKELS —Vol-  LXVIII.    57 
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Giles  H.  G.  Fowlek,  aa  Executor,  etc.,  Responaent,  v.  The 
Bowery  Savings  Bank/  Appellant. 

J.  deposited  a  sum  of  money  with  defendant  in  trust  for  E.,  his  wife, 
plaintiff's  testatrix.  A  pass-book  was  delivered  to  him.  After  the  death 
of  both  Jkusband  and  wife  and  the  issuing  of  letters  testamentary  to 
plaintiff,  he  called  with  them  at  defendant's  bank  and  demanded  pay- 
ment of  the  id<apo8it;  he  was  told  by  one  of  its  officers  that  it  would  be 
paid  to  him  when  he  came  with  the  pass-book  which  was  then  in  posses- 
sion of  the  executor  of  J.;  thereafter  the  latter  presented  the  pass- 
book, together  with  proof  of  his  appointment,  and  thereupon  defend- 
ant paid  the  deposit  to  him  on  suiTender  of  the  pass-book.  In  an 
action  to  recover  the  sum  deposited  it  appeared  that  plaintiff,  after 
learning  of  the  payment,  brought  suit  against  J.'s  executor  to  recover  the 
money  so  paid  and  recovered  Judgment  therein,  and  being  unable  to 
collect  the  same,  brought  this  action.  Held  (Ruger,  Ch.  J.,  dissenting), 
that  plaintiff  had  an  election  of  remedies,  »'.  «.,  either  an  action  against 
defendant  to  recover  the  deposit,  or  an  action  against  J.'s  executor  for 
money  had  and  received;  but  he  was  not  entitled  to  both,  and  by  electing 
the  latter  remedy  he  lost  the  former,  as  by  so  doing  he  adopted  and  ratified 
the  action  of  defendant  in  making  the  payment,  and  this  would  be  a 
good  defense  in  an  action  by  defendant  against  J.'s  execute  to  recover 
back  the  money  paid  to  him. 

a  seems  that  if  the  money  had  been  left  on  special  deposit,  plaintiff  could 
have  pursued  it  in  the  hands  of  said  executor  without  losing  his  remedy 
against  defendant. 

Where  a  trustee  is  bound  to  pay  money  to  a  beneficiary  as  a  debt,  if  he 
makes  payment  to  another  person,  this  is  not  a  payment  of  the  debt  and 
the  moneys  paid  are  not  the  property  of  the  ben^ciary . 

In  such  case  the  l^neflciary  may  ignore  the  payment  and  sue  the  trustee  as 
his  debtor,  or  he  may  ratify  and  adopt  the  payment  and  sue  the  person 
who  received  the  money,  but  he  cannot  do  both,  and  his  election,  once 
effectually  made,  is  conclusive  upon  him. 

The  defense  that  the  payment  by  the  bank  had  been  adopted  and  ratified 
by  plaintiff  was  not  set  up  in  the  answer.  This  objection  was  not  raised 
upon  the  trial,  and  all  the  facts  pertaining  to  such  defense  were  proved 
without  objection  and  were  found  by  the  court.  Held,  that  the  objection 
was  not  available  here. 

Fbwler  v.  Botoery  Bogs.  Bk,  (47  Hun,  899)  reversed. 

(Argued  March  18,  1889;  decided  April  28,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
'Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1888,  which  affirmed  a  judgment  in 
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favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Carlisle  Norwood^  Jr.^  for  appellant.  The  relation  between 
a  bank  and  its  depositor  is  simply  that  of  debtor  and  creditor. 
{PeopU  V.  M.  <&  T.  Sa/o.  Inst.,  92  N.  Y.  7;  Laws  1834, 
chap.  229,  §  6  ;  Laws  1875,  chap.  371,  §23 :  Laws  1882,  chap. 
409,  §  257.)  Mrs.  White  or  her  executor  was  not  entitled  to 
payment  from  the  bank,  but  the  bank  was  right  in  paying  to 
the  executor  of  its  depositor.  {Ma/rtin  v.  Funk,  75  N.  Y. 
134,  142;  WiUis  v.  Smythe,  91  id.  297;  Mabie  v.  BaUey, 
95  id.  209,  211 ;  Boone  v.  Citizen^  Sav.  Bh,  84  id.  83.) 
Upon  the  death  of  John  White  his  title  as  trustee  devolved 
upon  his  executor,  and  as  such  executor  he  became,  at  law, 
immediately  chargeable  with  all  personal  property  held  in  trust 
by  his  testator,  not  merely  as  executor  for  the  purposes  of  admin- 
istration, but  as  succeaBor  in  law  to  the  deceased  as  a  trustee,  and 
it  became  his  duty  to  take  immediate  possession  of  and  to  hold 
such  fund.  Hot  as  assets,  but  subject  to  the  same  trust  as  his 
testator  and  predecessor  in  the  trust  had  held  it.  (  Wetmore  v. 
Hegemcm,  88  K  Y.  69,  72 ;  Boone  v.  Citizens'  8<w.  Bk.,  84 
id.  83 ;  BanTcs  v.  Exyrs.  of  WiUceSy  3  Sand.  Ch.  108  ;  Bunn 
V.  VaugUin,  1  Abb.  Ct.  App.  Cas.  253  ;  Emerson  v.  BleakLey^ 
2  id.  22,  27 ;  Trecothiek  v.  Atcstin,  4  Mason,  16, 29 ;  J)ias  v. 
BrunndPs  Exrs.y  24  Wend.  8,  13;  Moses  v.  Murgatroyd, 
1  Johns.  Ch.  119.)  Where  a  party  has  a  choice  to  affirm 
or  to  disaffirm  the  act  of  a  third  party,  and  affirmance 
involves  an  assertion  of  rights  inconsistent  with  disaffirm- 
ance, or  vice  versa,  the  choice  having  been  once  made 
and  a  remedy  invoked,  the  election  is  conclusive,  and  the 
party  cannot  thereafter  assert  a  right  or  invoke  a  remedy 
predicated  upon  such  affirmance  or  disaffirmance.  {Ra/wson 
V.  Turner,  4  Johns.  470,  474;  Rodenmmd  v.  Clarke,  46 
N.  Y.  354 ;  Scarf  v.  Jardine,  7  App.  Cas.  345 ;  Riley  v. 
AJha/ny  Sav.  Bh,  36  Hun,  5 1 3,  522 ;  103  N.  Y.  669 ;  Morris 
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V.  Bexford,  18  id.  532 ;  Boots  v.  Fergicaon,  46  Hun,  129  ; 
Fireman'^a  Ins.  Co.  v.  Lawrence^  15  Johns.  46,  56 ;  Bk.  of 
Beloit  V.  Beally  34  N.  Y.  473 ;  Bowen  v.  Mandeville^  96  id. 
237,  239 ;  Molla  v.  Tusca,  87  id.  166,  169.) 

Eugene  Burlingame  for  respondent.  The  deposit  made  by 
John  White  for  his  wife,  Elizabeth  White,  made  him  a  trustee 
for  her,  and  transferred  any  title  he  may  have  had  to  the  funds 
from  him  personally  to  him  as  trustee,  and  passed  the  title  to 
said  deposit  to  Elizabeth  White,  and  the  plaintiff,  as  her  repre- 
sentative, was  entitled  to  the  possession  of  the  fund.  {Mar- 
tin V.  Funk,  75  N.  Y.  134;  Willis  v.  Smith,  91  id.  297; 
Martin  v.  Bailey  95  id.  209 ;  13  Week.  Dig.  493 ;  Mvlcahey 
v.  Em.  Ind.  Sa/o.  Bk,,  89  N.  Y.  435.)  The  plain  duty  of  the 
bank  in  this  case  was  to  pay  the  plaintiff.  (69  N.  Y.  314 ; 
62  id.  12 ;  9  Week.  Dig.  73 ;  40  Conn.  512.)  At  the  time  of 
the  death  of  Elizabeth  White  she  was  the  legal  owner  of  the 
moneys  so  deposited  as  aforesaid  in  the  defendant's  bank. 
{Martin  v.  Funk,  75  N.  Y.  134;  31  Am.  Eep.  446.)  The 
trust  once  established,  and  no  power  of  revocation  having 
been  reserved,  it  was  irrevocable.  {Minn  v.  Rogers,  40  Conn. 
612;  16  Am.  Eep.  69;  Martin  y.  Funk,  75  N.  Y.  134; 
95  id.  211.) 

Eakl,  J.  On  the  15th  day  of  November,  1871,  John  White, 
the  husband  of  Elizabeth  White,  deposited  with  the  defend- 
ant, in  trust  for  his  wife,  the  sum  of  $805.93,  and  the  deposit 
was  entered  upon  a  pass-book,  which  was  delivered  to  him,  in 
this  way :  "  Bowery  Savings  Bank  in  accoxmt  with  John  White 
for  Elizabeth  White. "  This  deposit  remained  in  the  bank 
during  the  lifetime  of  John  White,  who  died  November  13, 

1882,  leaving  a  will  wherein  he  appointed  John  D.  Flynn  lus 
executor.  The  will  was  admitted  to  probate  and  letters  testa- 
mentary were  granted  to  Flynn  on  the   23d  day  of  January, 

1883.  Elizabeth  White  died  December  18,  1882,  leaving  a 
last  will  and  testament  in  which  the  plaintiff-  was  named  as 
executor,  which  will  was  admitted  to  probate  and  letters  testa- 
mentary were  issued  to  the  plaintiff  on  the  11th  day  of  January, 
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1883.  On  the  twenty-fifth  day  of  January,  the  plaintiff,  with 
his  letters  testamentary,  called  at  the  savings  bank  and  notified 
it  of  his  appointment  as  executor,  and  demanded  payment  of 
the  deposit.  He  was  told  by  one  of  its  officers  that  the  money 
would  be  paid  to  him  when  he  came  with  the  pass-book,  which 
was  then  in  the  possession  of  Flynn,  the  executor  of  John 
White.  Thereafter,  on  the  twenty-ninth  day  of  January, 
Flynn  having  in  his  possession  the  pass-book,  presented  the 
same  to  the  defendant,  together  with  proof  that  he  had  been 
appointed  executor  of  John  White  and  demanded  payment  of 
the  deposit ;  and  the  defendant  thereupon  paid  the  same  to  him, 
and  the  pass-book  was  surrendered  to  it.  Thereafter,  on  the 
same  day,  the  plaintiff  called  on  the  defendant  again  in  reference 
to  the  deposit  and  was  informed  that  it  had  been  paid  to  Flynn. 
This  action  was  commenced  in  June,  1886,  to  recover  the  sum 
deposited  with  the  defendant  and  interest  thereon. 

It  is  clear  that  the  plaintiff  was  legally  entitled  to  receive  pay- 
ment of  the  deposit  from  the  defendant,  and  that  after  the  notice 
and  demand  by  him  it  had  no  right  whatever  to  pay  the  same  to 
Flynn ;  and,  but  for  facts  yet  "to  be  stated,  the  cases  of  Mardn 
Y.Funk  (75  N.  Y.  134);  WiUis  v.  Smyth  (91  id.  297); 
Mahie .  v.  Bailey  (95  id.  209),  would  be  ample  authority 
for  the  maintenance  of  this  action.  After  payment  by  the 
defendant  to  Flynn,  the  plaintiff,  in  the  fall  of  1883,  com- 
menced an  action  against  him  to  recover,  among  other  things, 
the  money  thus  paid.  Issue  was  joined  and  the  action  was 
tried  in  the  fall  of  1884,  and  a  verdict  was  rendered  in  favor 
of  the  plaintiff  and  a  judgment  was  thereon  entered.  The 
plaintiff  was  unable,  however,  to  collect  anything  on  the 
judgment,  and  he  thereafter  commenced  this  action. 

The  relation  between  a  savings  bank  and  a  depositor  therein 
is  that  of  debtor  and  creditor,  and  the  defendant,  therefore, 
became  a  debtor  for  the  sum  deposited  with  it  by  John  White. 
{People  V.  MechmdoB  <md  Trader^  Scwgs.  Institution,  92 
N.  Y.  7.)  After  his  demand  of  the  deposit,  and  the  payment 
of  the  money  to  Flynn,  there  were  two  remedies  open  to  the 
plaintiff:  He  could  sue  tlie  defendant  as  a  debtor  for  the 
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deposit  and  recover  the  amount  thereof  from  it,  or  he  cotdd 
bring  an  action  for  money  had  and  received  to  and  for 
his  nse  against  Fljnn,  and  recover  it  from  him.  But  he  was 
not  entitled  to  both  remedies  at  the  same  time,  or  in  succession  ; 
and  by  electing  the  one  he  would  lose  the  other.  By  electing 
to  sue  the  bank  he  would  repudiate  its  payment  to  Flynn,  and 
his  claim  would  be  that  the  debt  had  not,  in  fact,  been  paid. 
By  suing  Flynn  he  would  adopt  and  ratify  the  act  of  the  bank 
in  making  payment  to  him,  and  his  claim  would  be  tliat  the 
money  due  to  him  had,  in  fact,  been  paid  to  Flynn,  and  that 
Flynn  had  received  it  to  and  for  his  use.  Such  adoption  and 
ratification  of  the  payment  would  legalize  the  payment 
as  between  him  and  the  bank,  and  thus  discharge  the  bank. 
He  could  not  occupy  the  position  at  the  same  time  of  claiming 
that  the  bank  had  paid  his  money  to  Flynn  and  yet  that  the 
bank  was  still  his  debtor.  His  election  in  this  case  to  sue 
Flynn,  and  thus  to  treat  him  as  his  debtor,  was  not  harmless 
to  the  bank,  but  in  law  may  be  presumed  to  have  injured  the 
bank,  unless  it  should  now  be  held  to  be  discharged  by  its 
payment  to  Flynn.  After  the  plaintiff  commenced  his  action 
against  Flynn,  and  thus  ratified  and  adopted  the  payment  by 
the  bank  to  him,  the  bank  could  not,  during  the  pendency  of 
that  action,  have  sued  Flynn  to  recover  back  the  money  on  the 
ground  that  it  had  been  paid  by  mistake  and  received  by  him 
without  authority,  because  it  would  have  been  a  defense 
to  such  an  action  that  the  real  owner  of  the  fund  had  adopted 
and  ratified  the  payment.  But  even  if  the  mere  commence- 
ment and  pendency  of  the  action  by  the  plaintiff  against  Flynn 
would  not  have  furnished  such  a  defense,  it  is  beyond  doubt  that 
if  the  bank  should  now  bring  an  action  against  Flynn  to  recover 
back  the  money,  he  could  successfully  defend  on  the  ground 
that  the  plaintiff  had  ratified  and  adopted  the  payment,  and  thus 
discharged  the  bank  by  the  recovery  of  a  judgment  against 
him  for  the  money  paid  as  the  real  owner  thereof. 
•  The  two  remedies,  one  against  Flynn  and  the  other  against 
the  bank,  are  not  concurrent.  If  the  two  actions  could  not  be 
prosecuted  at  the  same  time,  they  could  not  in  succession. 
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Nothing  could  be  more  inconfiistent  than  an  action  against 
Flynn,  on  the  ground  that  money  due  to  the  plaintiff  had  been 
paid  to  him,  and  an  action  against  the  bank,  on  the  ground 
that  it  had  not  paid  the  deposit  and  still  remained  debtor 
therefor.  If  the  money  had  been  absolutely  the  money  of  the 
plaintiff,  left  on  special  deposit  with  the  bank,  then  he  could 
have  pursued  the  money  wherever  he  could  trace  it  without 
losing  his  remedy  against  the  bank.  In  such  a  case  the  plaint- 
iff would  not  be  barred  of  his  right  of  recovery  against  the 
bank  until  he  had  either  recovered  his  money  or  the  value  of 
the  same.  All  his  remedies  would  be  consistent,  being  based 
upon  the  theory  of  a  wrongful  disposition  of  his  property. 
So,  too,  where  a  trustee,  id  breach  of  his  trust,  disposes  of  the 
trust  property,  the  beneficial^  of  the  trust  may  pursue  it  or 
its  proceeds  wherever  he  can  trace  them,  so  far  as  the  law  will 
permit  him  to  do  so,  without  relieving  the  trustee.  All  his 
remedies  in  such  a  case  are  consisteiit  and  based  upon  the 
same  theory,  to  wit,  a  breach  of  trust*  But  i£  a  trustee  is  bound 
to  pay  money  to  a  beneficiary  as  a  debt  due  from  him  to  the 
beneficiary,  then  if  he  makes  payment  to  another  person,  he 
has  not  paid  the  debt  and  the  money  paid  is  not,  in  fact,  the 
property  of  the  benefioiaiy*  In  such  case  the  beneficiary  may 
ignore  the  payment  and  stie  the  trustee  as  his  debtor,  or  he 
may  ratify  and  adopt  the  payment  and  sue  the  person  receiv- 
ing the  money  as  his  debtor,  but  he  cannot  do  both.  There  is 
in  such  case  a  breach  of  trust,  or  not,  as  he  may  elect,  and  his 
election,  once  effectually  made,  is  conclusive  forever.  (Comyns' 
Digest,  Election,  0.  2.)  If  one  wrongfully  takes  and  sells 
personal  property  ^not  belonging  to  him,  the  owner  has  the 
election  to  sue  him  for  the  proceeds  as  money  had  and  received 
to  and  for  his  use,  ani^hus  ratify  the  sale,  or  he  may  pursue 
the  property  and  recover  it  or  its  value.  But  he  cannot  do 
both,  and  is  bound  by  iiis  election.  (Pomeroy  on  Remedies, 
§  667  et  seq.) 

A  few  authorities  may  be  cited  to  enforce  these  views. 
In  PrieMy  v.  Femie  (3  Hurls.  &  Colt.  977),  it  was  held 
that  where  the    master  of  a  ship  signs  a  bill  of  lading 
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in  his  own  name,  and  is  sued  upon  it  and  judgment 
is  obtained  against  him,  an  action  will  not  lie  against  the 
owner  of  the  ship  upon  the  same  bill  of  lading,  although  satis- 
faction has  not  been  obtained  on  the  judgment  against  the 
master.  Baron  Bramwkll,  writing  the  opinion,  said:  "If 
this  were  an  ordinary  case  of  principal  and  agent,  where  the 
agent,  having  made  a  contract  in  his  own  name,  has  been 
sued  on  it  to  judgment,  there  can  be  no  doubt  that  no  second 
action  would  be  maintainable  against  the  principal.  The  very 
expression  that  where  a  contract  is  so  made  the  contractee  has 
an  election  to  sue  the  agent  or  principal  supposes  he  can  only 
sue  one  of  them,  that  is  to  say,  sue  to  judgment." 

In  Scarfs,  Ja/rdine  (7  App.  Cas.,  L.  E.,  345)  the  facts  were 
these :  A  finn  of  two  partners  dissolved,  one  retired  and  the 
other  carried  on  the  business  with  a  new  partner  under 
the  same  style.  A  customer  of  the  old  firm  sold  and  deliv- 
ered goods  to  the  new  firm  after  the  change,  but  without 
notice  of  it.  After  receiving  notice  he  sued  the  new  firm  for 
the  price  of  the  goods,  and  upon  their  bankruptcy  proved 
against  their  estate,  and  afterwards  brought  an  action  for  the 
price  against  the  late  partner,  and  it  was  held  that  the  liability 
of  the  late  partner  was  a  liabiHty  by  estojypel  only,  and  not 
jointly  with  the  members  of  the  new  firm ;  that  the  customer 
might,  at  his  option,  have  sued  the  late  partner  or  the  mem- 
bers of  the  new  firm,  but  could  not  sue  all  three  together ; 
and  that  having  elected  to  sue  the  new  firm  he  could  not  after- 
wards sue  the  late  partner.  In  that  case  Lord  Blackburn  said 
that  the  cases  "are  uniform  in  this  respect ;  that  where  a  man 
has  an  option  to  choose  one  or  the  other  of  .two  inconsistent 
things,  when  once  he  has  made  his  election  it  cannot  be 
retracted,  it  is  final  and  cannot  be  altered.  When  once  there 
has  been  an  election  to  do  one  of  two  things  you  cannot 
retract  it  and  do  the  other  thing ;  the  election  once  made  is 
finally  made."  Lord  Watson  said :  "  The  plaintiff  had  the 
undoubted  right  to  select  his  debtor,  to  hold  either  the  old 
firm  or  the  new  firm  responsible  to  him  for  the  fulfillment  of 
the  contract;  but  I  know  of  no  authority  for  the  proposition 
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that  the  respondent  could  hold  his  contract  to  have  been  made 
with  both  firms,  or  that,  having  chosen  to  proceed  against  one 
of  these  firms  for  recovery  of  his  debt,  he  could  thereafter 
treat  the  other  firm  as  his  debtor.'' 

In  Raweon  v.  Turner  (4  Johns.  469),  it  was  held  that  if  a 
new  sheriS  receives  a  prisoner  from  his  predecessor,  he  is 
answerable  for  his  escape,  though  a  voluntary  escape  may 
have  existed  in  the  time  of  his  predecessor ;  but  the  plaintiff 
has  his  election,  either  to  consider  the  prisoner  in  execution, 
and  so  charge  the  new  sheriff  for  the  last  escape,  or  as  out  of 
execution,  and  charge  the  old  sheriff.  If  he  has  once  made 
his  election,  and  sued  the  old  sheriff  and  recovered  judgment 
against  him,  it  is  conclusive,  and  a  bar  to  any  action  against 
the  new  sheriff. 

In  Sa/nger  v.  Wood  (3  Johns.  Ch.  416),  Chancellor  Kent 
said :  "  Any  decisive  act  of  the  party,  with  knowledge  of  his 
rights  and  of  the  fact,  determines  his  election  in  the  case  of 
conflicting  and  inconsistent  remedies."  In  Morris  v.  Reso- 
ford  (18  N.  'Y.  552),  there  was  a  bargain  and  sale  of  goods 
for  cash,  and  the  vendee  took  possession,  but  failing  to  make 
payment,  the  vendor  obtained  a  redelivery  of  his  goods  by 
writ  of  replevin ;  and  it  was  held  that  this  was  a  disaffirm- 
ance of  the  sale  and  evidence  in  bar  of  a  subsequent  action 
for  the  purchase-money,  and  that  the  vendor  having  elected 
the  one  remedy,  his  right  to  pursue  the  other  was  extin- 
guished. CoMSTocK,  J.,  writing  the  opinion,  said :  "  A  vendor 
of  goods  on  a  sale  and  delivery  upon  cash  terms,  if  he  fails  to 
get  payment,  may  consider  the  delivery  absolute  and  rely 
on  the  responsibility  of  the  vendee,  or  he  may  disaffirm  and 
reclaim  his  property.  But  he  cannot  do  both  of  these  things. 
The  remedies  are  not  concurrent,  and  the  choice  between 
them  once  being  made,  the  right  to  follow  the  other  is  for- 
ever gone.  The  law  tolerates  no  such  absurdity  as  a  seizure 
of  goods  by  a  person  claiming  that  he  has  never  sold  them, 
and  an  action  by  the  same  person,  founded  on  the  sale  and 
delivery  of  the  same  goods,  for  the  recovery  of  the  price. 
SicKELs  —Vol.  LXVIIL    58 
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In  peculiar  circumstances  a  party  may  take  either  one  of 
these  courses,  but  having  rightfully  made  his  choice,  the 
right  to  follow  the  other  is  extinct  and  gone."  So  here, 
the  law  wiU  not  tolerate  the  absurdity  of  holding  that  the 
plaintiff  could  sue  Flynn  on  the  ground  that  he  had  received 
money  from  the  bank  belonging  to  him,  and  at  the  same 
time  sue  the  bank  on  the  ground  that  it  still  remained  his 
debtor,  and  that  the  money  paid  to  Flynn  was  not  his  money 
and  did  not  operate  as  payment. 

In  Gardner  v.  Ogden  (22  K  Y.  327)  it  was  held  that  tlie 
clerk  of  a  broker,  employed  to  sell  land,  having  access  to  the 
correspondence  between  his  principal  and  the  vendor,  stands 
in  such  a  relation  of  confidence  to  the  latter  that,  if  he  becomes 
the  purchaser,  he  is  chargeable  as  trustee  for  the  vendor,  and 
must  reconvey  or  account  for  the  value  of  the  land ;  and  the 
vendor  having  brought  suit  against  both  the  broker  and  his  clerk, 
making  a  claim  against  the  broker  for  having  fraudulently 
sold  the  land,  and  against  the  clerk  for  a  reconveyance  or 
accounting,  the  court  said :  ^^  In  the  present  case  the  plaintiff 
has  elected  to  regard  the  purchaser  as  his  trustee,  and  his  com- 
plaint, as  to  him,  proceeds  on  this  basis.  The  plaintiff,  there- 
fore, elects  to  affirm  the  sale  made  to  Smith.  He  cannot,  uno 
JlatUy  affirm  it  as  to  him,  and  disaffirm  it  as  to  Ogden.  *  *  ♦ 
The  affirmance  of  the  sale  by  the  plaintiff  is  a  complete  answer 
to  the  claim  for  damages  against  the  firm  for  fraud  in  Tnalring 
the  sale."  In  the  Bank  of  Bdoit  v.  Beal  (34  K  Y.  473),  it 
was  held  that,  when  a  vendor,  who  has  been  defrauded  in  the 
sale  of  his  goods,  proceeds  to  judgment  against  the  vendee 
upon  the  contract  of  sale,  after  he  is  apprised  of  the  fraud,  his 
election  is  determined,  and  he  cannot  afterwards .  follow  the 
goods  or  the  proceeds  thereof  into  the  hands  of  a  third  person 
on  the  ground  of  fraud ;  that  if  a  principal,  with  a  full  knowl- 
edge of  a  fraud  perpetrated  by  his  agent,  in  the  disposition  of 
property  purchased  with  his  funds,  prosecute  the  agent  to 
judgment  for  the  money  so  misappropriated,  he  thereby  elects 
to  treat  the  goods  as  the  property  of  the  agent,  and  cannot 
afterwards  claim  their  proceeds  in  the  hands  of  a  third  party. 
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In  Boderm/wnd  v  Clark  (46  K  Y.  354),  W.  and  defendant 
were  joint  owners  of  a  sloop.  Defendant,  ignoring  W.'s  rights, 
sold  the  whole  vessel  to  M.  W.,  after  the  sale,  took  and 
retained  possession.  M.  thereupon  libeled  the  vessel  as  owner 
in  the  United  States  District  Court.  She  was  seized  by  the 
marshal,  and  M.  having  obtained  judgment  by  default,  she 
was  delivered  to  him.  W.  assigned  his  interest,  and  also 
his  claim  against  defendant,  to  the  plaintiff,  who  sued  for 
conversion ;  and  it  was  held  that  W.,  having  elected  to 
assert  his  rights  by  retaining  possession  and  refusing  to 
recognize  the  sale,  he  and  his  assignee  were  precluded 
from  maintaining  an  action  for  the  conversion ;  that  where  a 
party  has  an  election  between  inconsistent  remedies  he  is  con- 
fined to  the  remedy  which  he  first  chooses.  Folqeb,  J., 
writing  the  opinion  said :  "  W.  had  two  courses,  either  of 
which  he  might  pursue.  He  could  sue  the  defendant  for  the 
conversion,  or  he  could  assert  his  right  of  possession,  by 
keeping  a  permanent  possession,  or  regaining  possession  if  it.  was 
interrupted.  The  eflFectually  taking  of  either  of  these  two 
courses  precluded  him  from  taking  the  other."  In  Bowen  v. 
MandeviUe  (95  N.  Y.  287),  it  was  held  that  where  a  party 
had  been  induced  by  fraud  to  enter  into  an  executed  contract 
for  the  purchase  of  property,  he  may  either  rescind  and  recover 
back  the  consideration  paid,  or  affirm  the  contract  and  recover 
damages  for  the  fraud ;  he  cannot  have  both  remedies,  as  they 
are  inconsisteiit.  In  Cheesenum  v.  Sturgea  (9  Bos.  346),  S., 
one  of  the  defendants,  held  real  and  personal  property  in 
trust,  to  be  used  for  the  joint  benefit  of  himself  and  the 
plaintiff  and  a  third  person,  in  specified  proportions  as 
copartners  in  a  joint  enterprise,  and  under  an  agreement  that 
he  was  to  make  advances  for  carrying  out  the  enterprise,  and 
that  all  stocks  or  other  securities  than  cash  which  should  be 
received  should  remain  undivided  until  a  final  settlement,  and 
that  he  would  not  dispose  of  the  property  (other  than  money) 
without  the  consent  of  the  others.  He  accordingly  made 
large  advances,  and  subsequently  sold  and  conveyed  all  the 
property  without  the  consent  of  the  plaintiff  and  received 
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therefor  stock  of  an  incorporated  company ;  and  it  was  held 
that  the  plaintiff  by  bringing  an  action,  with  full  knowledge 
of  these  facts,  in  which  he  demanded  a  transfer  of  his  share 
of  the  stock,  and  obtained  an  Injunction  against  any  disposal  of 
it  pending  the  action,  must  be  deemed  to  have  made  his 
election  of  that  remedy,  and  be  treated  as  if  he  had  consented 
to  the  sale. 

In  MatUage  v.  Poole  (5  Hun,  556)  it  was  held,  in  substance, 
that  where  a  vendor  sells  goods  to  the  agent  of  an  undisclosed 
principal,  he  may  elect  whether  he  will  sue  the  agent  for  the 
price  of  the  goods  or  the  principal,  but  that  he  cannot  have 
a  recovery  against  both ;  and  that  where  he  has  prosecuted  the 
one  to  judgment  he  can  have  no  recovery  against  the  other. 
In  Hiley  v.  77ie  AlhcmySamnga  Bank  (36  Hun,  513),  plaint- 
iflf's  intestate,  Mary  Riley,  had  deposited  with  the  defendant 
upwards  of  $800.  The  money  was  paid  to  Flannagan  during 
the  lifetime  of  Mary  Eiley,  upon  the  production  by  him  of 
the.  pass-book  and  Mary  Riley's  check.  It  was  claimed  that, 
at  the  time  of  signing  the  check,  Mary  Riley  was  of  unsound 
mind  and  incapable  of  executing  the  same.  After  Riley  was 
appointed  administrator  he  presented  a  verified  petition  to  the 
surrogate,  under  section  2706  of  the  Code  of  Civil  Procedure, 
charging  Flannagan  with  having  corruptly  procured  an  order 
from  Mrs.  RUey,  knowing  her  to  be  insane,  and  having  drawn 
the  money  from  the  bank,  and  further  averring  that  he  then 
had  the  same  in  his  possession,  and  praying  that  he  be  com- 
pelled to  surrender  the  same  to  the  petitioner.  Flannagan 
appeared  on  the  return  of  a  citation  and  admitted  that  he 
obtained  the  monev  from  the  bank  and  that  the  same  was  in 
his  possession,  and  a  decree  was  entered  directing  him  to 
deliver  the  same  to  the  administrator.  For  his  failure  to  com- 
ply therewith,  he  was  committed  to  the  county  jail,  where  he 
remained  until  discharged  therefrom  by  the  surrogate,  because 
of  his  inability  from  sickness  to  bear  longer  the  confinement ; 
and  it  was  held  that  the  administrator,  by  claiming  in  his 
petition  and  procuring  a  decree  of  the  Surrogate's  Court 
adjudging  that  the  money  in  Flannagan's  hands  belonged  to 
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the  estate  of  Mary  Kiley,  ratified  the  act  of  Flannagan  in 
drawing  the  money,  and  could  no  longer  claim  that  the  bank 
still  owed  to  him  the  same  money,  or  bring  an  action  against 
it  to  recover  the  amount  of  the  deposit ;  that  the  adminis- 
trator had  an  election  to  treat  Flannagan's  act  in  drawing  the 
money  in  two  ways,  viz.,  either  to  ratify  or  to  disavow  it ; 
that  having  elected  to  ratify  it,  he  could  not  thereafter  disa- 
vow it.  That  case  was  appealed  to  this  court  and  the  order 
of  the  General  Term  reversing  the  judgment  in  favor  of  the 
plaintiflE  was  here  affirmed.  (103  N.  Y.  669.)  The  following 
authorities  are  to  the  same  eflEect :  Curtis  v.  Williamson  (10 
Q.  B.  [L.  K.]  57);  Cl<irkY,  London^  etc.y  Railroad  Oonvpany 
(7  Ex.  [L.  E.]  26) ;  Reymond  v.  Proprietors^  etc.  (2  Mete. 
319);  Levns  v.  Carrier  (4  Allen,  339);  CoHb  v.  Knapp  (71 
N.  T.  Z\%)\'MoU&r  v.  Tusca  (87  id.  166). 

This  extended  examination  of  the  authorities  has  seemed 
necessary  on  account  of  some  difference  of  opinion  upon  the 
question  considered  which  at  first  existed  among  the  mem- 
bers of  this  court.  It  is  seen  that  they  justify  the  conclusion 
that  plaintiffs  election  to  sue  and  his  recovery  against  Flynn 
furnished  a  defense  of  this  action. 

It  is,  however,  objected,  on  the  part  of  the  plaintiiBE,  that 
the  defense  that  plaintiff  had  adopted  and  ratified  the  pay- 
ment to  Flynn  is  not  set  up  in  the  answer ;  and  such  is  the 
case.  While  the  defendant  alleges  in  its  answer  payment  to 
Flynn,  it  does  not  allege  that  payment  was  made  by  the 
authority  of  the  plaintiff  or  that  he  ratified  or  adopted  it. 
But  there  was  no  such  objection  upon  the  trial.  All  the  facts 
pertaining  to  that  defense  were  proved  without  objection. 
There  was  no  dispute  about  the  facts,  and  they  were  found 
by  the  court.  Hence  the  objection  that  the  answer  is  defect- 
ive is  unavailing  here. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

SuGEB,  Ch.  J.  (dissenting.)  I  am  unable  to  concur  in  the 
opinion  delivered  in  this  case. 
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I  am  of  the  opinion  that  the  prosecution  of  Flynn  by  the 
plaintifCs  intestate  was  not  a  ratification  of  the  payment  by 
the  bank  to  him.  Flynn,  in  obtaining  such  payment,  neither 
represented  or  assumed  to  represent  Mrs.  White,  and  the 
bank  did  not  pay  the  money  to  Flynn  as  the  agent  or  repre- 
sentative of  Mrs.  White,  but  dealt  with  him  as  a  claimant  of 
the  money  in  his  own  right.  Under  such  circumstances 
there  could  be  no  ratification.  Batification  is  a  branch  of  the 
law  of  agency,  and  cannot  be  held  to  have  occurred  unless 
there  is  a  principal,  and  an  act  assumed  to  have  been  done  by 
some  one  in  his  name  or  on  his  behalf.  (Story  on  Agency, 
§  251 ;  Farmers'  Loan  and  Trust  Co.  v.  Walwcyrih,  1 N.  Y.  433  ) 

There  were,  consequently,  no  concurrent  remedies  and  no 
occasion  for  an  election  by  the  plaintiff. 

All  concur  with  Eabl,  J.,  except  Buoeb,  Oh.  J.,  dissenting. 

Judgment  reversed. 
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Emma  T.  Obeen  et  al.^  Respondents,  u  Joseph  O.  Eowobth 
et  al.,  Appellants. 

While,  where  findings  of  fact  by  a  court  or  referee  are  irremediably  con- 
flicting, this  court  will  be  governed  by  that  finding  which  is  most  favor- 
able to  the  appellant,  it  is  the  duty  of  the  court  to  reconcile  and  give  to 
each  some  office  to  perform,  and  it  is  only  when  this  cannot,  by  a  reason- 
able construction,  be  accomplished,  that  the  rule  has  effect. 

Although,  as  a  general  rule,  fraud  is  not  to  be  presumed,  and  a  party  seeking 
to  relieve  himself  from  an  obligation  on  that  ground  must  prove  it,  yet  when 
the  relations  between  the  contracting  parties  appear  to  be  of  such  a  char- 
acter as  to  render  it  certain  that  they  do  not  deal  on  terms  of  equality, 
and  that  either  on  the  one  side  from  superior  knowledge  of  the  matter 
derived  from  a  fiduciary  relation,  or  from  over-mastering  influence,  or  on 
the  other  from  weakness,  dependence,  or  trust  justifiably  reposed,  unfair 
advantage  in  a  transaction  is  rendered  probable,  the  transaction  is  pre- 
sumed void,  and  it  is  incumbent  upon  the  stronger  party  to  show  affirma- 
tively that  no  deception  was  practiced  or  undue  infiuence  used,  and  that 
all  was  fair,  open,  voluntary  and  well  understood. 

Where,  therefore,  a  father,  an  aged  man,  who  had  become  much  enfeebled, 
mentally  and  physically,  took  his  two  sons  into  partnership  and  turned 
over  to  them  the  management  and  control  of  his  property  and  business 
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affairs,  and  was  accustomed  to  rely  upon  their  advice  and  counsel,  and 
after  they  had  already  obtained  from  him  the  larger  portion  of  his 
property  without  any  adequate  consideration,  he,  without  consideration, 
in  the  absence  of  a  legal  adviser,  executed  to  them  a  deed  of  his  real 
estate  in  ignorance  of  its  legal  effect;  the  conveyance  leaving  the  grantor 
comi)aratively  destitute,  hdd,  that  fraud  was  legally  imputable  to  the 
grantees,  requiring  explanation  from  them;  and  this  not  having  been 
given,  that  a  finding  of  fraud  and  undue  influence  was  Justified. 

(Argued  March  28, 1880;  decided  April  28, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Courr  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  December  6, 1886,  which  modified, 
and  affirmed  as  modified,  a  judgment  in  favor  of  plaintifEa, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  originally  by  William  Koworth, 
among  other  things,  to  s^t  ajside  two  deeds  of  certain  real 
estate  executed  by  him  to  his  sons,  the  defendants,  Joseph  G. 
and  John  W.  Roworth,  on  the  ground  of  fraud  and  undue 
influence.  He  having  died  during  the  pendency  of  the  action, 
it  was  revived  and  continued  in  the  names  of  the  present 
plaintiffs,  heirs-at-law  of  the  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  DwrlmgUm  for  appellants.  When  the  special  find- 
ings of  a  judge  differ  from  the  findings  formally  made  as  the 
basis  of  the  judgment,  the  appellant  has  the  right  to  rely  upon 
such  findings  as  are  most  favorable  to  liim.  {Tompkma  v. 
Lee^  59  N.  Y.  662 ;  Schwinger  v.  Rayrrumd^  83  id.  192  ;  Bcmr 
neU  V.  QriHWold,  89  id.  122 ;  Redfidd  v.*  Redfidd,  110  id. 
671,  673.)  Undue  influence  must  be  proved,  and  cannot  be 
presumed.  The  proof  is  made,  in  the  first  instance,  when 
the  relation  and  the  personal  intervention  of  the  party  claim- 
ing the  benefit  is  shown,  (filapp  v.  FuUerton^  34  N.  Y. 
197-199;  95  id.  522;  Oardiner  v.  Oa/rdmer^  34  id.  155; 
Septon  V.  Sqpwoodj  F.  &  F.  578  ;  Beams  v.  Negley^  41  Penn. 
312;  Marvin  v.  Marmn^  4  Keyes,  22;  BmaJll  v.  SmaU^ 
4  Greenl.  220 ;  Trumbull  v.  GMons,  2  Zabriskie  [N.  J.]  117 ; 
Carroll  v.  Norton^  8  Bradf.   820;  Tyler  v.    Qa/rdi/nerj   86 
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N.  Y.  610  ;  Bbwe  v.  HowCy  99  Mass.  88  ;  Hagar  v.  ThoTnsonj 
1  Black.  91 ;  G(mld  v.  Oould,  3  Story,  640 ;  Deane  v.  FvUer, 
40  Penn.  474 ;  Jenkins  v.  Pye^  12  Peters.  42 ;  Morris  v. 
r^fco^,  96  N.  Y.  100 ;  /Sfear*  v. /S/^o/fer,  1  Barb.  408 ;  6N.Y. 
268.)  The  burden  of  proof  in  this  case  is  npon  the  plaintiffs ; 
they  allege  the  fraud,  and  this  burden  remains  upon  them 
throughout  the  trial.  {Larnh  v.  G,  cfe  A,  R,  B.  Co.,  46  N.  Y. 
271 ;  Heinnemcm  t.  Heanrd,  62  id.  448 ;  People  ex  rd.  Smith 
V.  Pease,  27  id.  45 ;  1  Greenl.  on  Evidence,  §  80;  SuUvoan 
V.  Warren,  43  How.  188 ;  Porter  v.  PUtOeplace,  1  WalL 
685 ;  Shvltz  v.  Hoagland,  85  N.  Y.  467 ;  Brick  v.  Brick^ 
66  id.  144 ;  Coit  v.  Patchen,  77  id.  533 ;  Marx  v.  McOlynn^ 
88  id.  357 ;  Estate  of  Gross,  7  K  Y.  S.  Rep.  739.)  In  this  case 
where  the  plaintiffs'  whole  evidence  being  considered,  it  appears 
there  is  a  good  defense  to  the  action,  the  judgment  should  be 
reversed  and  the  complaint  dismissed.  {Graham  v.  Meyer^ 
99  N.  Y.  611 ;  Marquat  v.  Marquat,  12  id.  336 ;  Em^(yn/  v. 
Pease,  20  id.  62;  Purchase  v.  MatUson,  25  id.  211 ;  CuffY. 
Borland,  57  id.  560.) 

Joshua  M.  Yam,  CoU  for  respondents.  All  the  elements 
that  enter  into  the  legal  definition  of  fraud  and  undue  influence 
coexisted  here  and  were  found  by  the  court  as  facts,  to  wit, 
old  age,  feeble  health,  a  decayed  memory,  an  infirm  will,  a 
total  dependence  upon  and  confidence  in  the  two  sons,  and 
advantage  taken  by  them  of  the  opportunity  thus  afforded  to 
make  all  their  father's  property  theirs,  in  about  fifteen  months, 
for  a  grossly  inadequate  and  unsecured  consideration  resting  in 
promises.  To  these  may  be  added  the  practice  of  artifice  and 
deception  to  alienate  the  grantor's  affections  from  his  other 
children,  the  fabrication  of  papers  to  simulate  facts,  the  false 
expression  of  sub^antial  consideration,  and  the  undermining 
effect  of  religious  delusions.  {In  re  Will  of  Smith,  95  N.  Y. 
516 ;  1  Story's  Eq.  Jur.  §§  236,  238 ;  Huguenin  v.  Basdy,  14 
Ves.  273 ;  2  Wh.  &  Tud.  L.  Cas.  in  Eq.  [Eng.  &  Am.  Notes] 
406 ;  Whdan  v.  Whda/n,  8  Cow.  537 ;  Brice  v.  Brice,  5  Barb. 
533;  Som^  v.  Skinner,  16  Mass.  348;   Taylor  v.  Taylor^ 
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8  How.  [U.  S.]  183 ;  Marvin  v.  Marvin^  4  Keyes,  9 ;  Securs 
V.  Shafer,  6  K  Y.  268 ;  Tyler  v.  Gardiner^  35  id.  569 ;  Boll- 
woffen  V.  RoU/wagen^  63  id.  504 ;  Rider  v.  Miller^  86  id.  507 ; 
Hardry  v.  Hardry^  11  Wheat.  103 ;  AUore  v.  J&voeUy  94  TJ.  S. 
506;  Griffith  v.  Oodey,  113  id.  89.) 

KuGEB,  Ch.  J.  The  reversal  by  the  General  Term  of  so 
much  of  the  judgment  of  the  Special  Term  as  awarded  reUef 
to  the  plaintiffs  in  respect  to  the  conveyance  of  personal  prop- 
erty, eUminated  from  the  case  all  questions  predicated  upon 
rulings  in  relation  thereto.  This  determination  left  the  issues  in 
respect  to  the  validity  of  the  conveyances  of  two  parcels  of 
real  estate,  as  the  only  subjects  of  controversy  on  the  appeal 
to  this  court. 

The  evidence  of  the  exercise  of  fraud  and  imdue  influence 
by  the  defendants,  Joseph  and  John  Roworth,  in  obtaining 
from  their  father,  William  Roworth,  deeds  of  such  property, 
was  quite  sufficient  to  sustain  the  findings  of  the  trial  court 
respecting  the  same.  The  evidence  tended  to  show  that,  for 
many  years  prior  to  January,  1877,  William  Roworth  and  his 
son  Samuel  carried  on  the  business  of  manufacturing  confec- 
tionery at  354  Pearl  street  in  the  city  of  New  Ywk,  under 
the  firm  name  of  Samuel  W.  Roworth  &  Co.,  and  had  estab- 
Ushed  a  prosperous  business.  William  Roworth  was  then  the 
owner  of  a  one-half  interest  in  the  assets  of  said  firm ;  of  a 
three-quarters  interest  in  the  lot  and  building  in  which  the  busi- 
ness was  carried  on;  of  a  house  and  lot  in  Devoe  street, 
Brooklyn,  and  another  in  Fifth  street  in  the  same  city ;  a 
mortgage  on  property  in  Detroit  for  $2,000,  and  deposits  in 
bank  of  abo«t  $500. 

In  January  Samuel  W.  Roworth  died,  devising  his  interest 
in  the  assets  of  said  firm  equally  to  the  defendants,  his  two 
brothers,  John  and  Joseph,  and  to  his  tw6  sisters.  Between 
the  time  of  SamuePs  death  in  January,  1877,  and  March, 
1880,  ihQ  defendants  John  and  Joseph  had  obtained  from 
William  Boworth,  without  Consideration,  except  a  promise  to 
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pay  him  a  small  sum  weekly  from  the  partnership  business, 
all  of  the  property  possessed  by  him.  This  wafi  effected  by 
transfers  and  conveyances  of  such  property,  or  its  proceeds, 
made  successively  at  different  times  by  William  Koworth  to 
one  or  both  of  said  defendants,  between  the  dates  aforesaid. 
At  the  time  of  the  death  of  Samuel,  the  two  defendants  were 
each  upwards  of  forty-five  years  of  age,  and  had  been  unsuc- 
cessful in  the  business  operations  theretofore  carried  on  by 
them,  respectively,  and  were  not  then  possessed  of  any  prop- 
erty. They  we're  supporting  themselves  as  workmen  upon  a 
small  salary  in  the  employ  of  Samuel  W.  Roworth  &  Co.  In 
1877  William  Roworth  was  seventy-six  years  of  age,  and  had 
become  quite  infirm  in  health ;  his  memory  had  greatly  failed, 
and  he  was,  practically,  incapable  of  taking  an  active  and 
responsible  part  in  the  management  of  his  business,  although 
he  continued  for  some  time  thereafter  to  attend  at  the  store 
and  factory,  and  make  entries  in  the  books,  draw  up  bills  and 
render  other  small  services  which  he  had  been  theretofore 
accustomed  to  perform.  He  had  become  very  nervous  and 
susceptible,  being  frequently  overcome  by  emotion  and  easily 
affected  to  tears,  and  subject  to  the  influence  of  those  sur- 
rounding him.  He  had  an  aged  wife,  who  survived  him,  and 
was  dependent  upon  him  for  support. 

The  findings  of  fact  made  by  the  trial  court  as  the  basis  of 
its  judgment,  with  respect  to  the  two  deeds  which  remain  as 
the  subject  of  controversy  on  this  appeal,  are  substantially 
the  same ;  and  that  one  relating  to  the  transfer  of  No.  354 
Pearl  street.  New  York,  reads  as  follows :  That  "  the  said 
William,  Roworth  at  the  time  of  the  execution  and  acknowledg- 
ment of  said  instrument,  did  not  know  or  comprehend  the 
legal  effect  of  the  said  instrument,"  and  that  its  *'  execution, 
acknowledgment  and  delivery  *  *  *  was  proQured  by 
fraud  and  undue  influence,  exercised  upon  said  William 
Roworth  by  the  said  defendants  Joseph  G.  Roworth  and 
John  W.  Roworth,  and  by  their  taking  advantage  of  his  age 
and  infirmities,  and  his  confidence  and  trust  in  them,  and  his 
dependence  and  reUance  upon  them;  and  the  signing  and 
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delivery  of  the  same  by  William  Ro worth  was  reckless 
and  improvident,  was  done  without  proper  advice  of  counsel 
and  upon  a  grossly  inadequate  consideration,  and  while  he  was 
acting  under  the  influence  of  said  defendants  unduly  exercised 
upon  him."  The  evidence,  as  we  have  said,  fully  supports 
this  finding,  and,  indeed,  we  are  of  the  opinion  that  tlie  proof 
would  not  have  justified  the  contrary  conclusion. 

In  the  consideration  of  this  case  the  court  cannot  shut  its 
eyes  to  the  significant  fact  that  William  Roworth  has  been 
substantially  stripped  of  all  of  his  property  by  some  one,  and 
however  or  to  whomever  it  passed  originally,  either  the  property 
or  its  proceeds  found  their  way  to  a  common  end,  viz.,  to  the 
benefit  and  possession  of  the  defendants.  Whatever  the 
defendants  advanced,  if  anything,  towards  the  acquisition  of 
any  part  of  the  property,  has  been  for  their  own  advantage 
and  substantially  from  funds  which  they  received  from  their 
father. 

The  only  material  question  in  this  case  arises  over  an  alleged 
inconsistency  between  the  findings  made  by  the  trial  court,  as 
the  basis  of  its  judgment,  and  a  single  one  also  found  by  the 
court,  out  of  one  hundred  and  five  special  requests  to  find  on 
questions  of  fact  submitted  by  the  defendants  at  the  close  of 
the  trial. 

It  is  undoubtedly  an  established  rule  of  this  court  where  find- 
ings of  fact,  made  by  the  court  or  referee,  which  are  material 
to  the  determination  of  the  case,  are  irreconcilably  conflicting, 
that  we  will  be  governed  by  that  finding  which  is  most  favor- 
able to  the  party  appealing  ;  but  this  rule  pre-supposes  such  a 
difference  in  the  findings.  So  far,  therefore,  as  these  findings 
are  conflicting,  it  is  the  duty  of  the  court  to  endeavor  to 
reconcile  them  and  give  to  each  some  oflSce  to  perform.  It 
is  only  when  this  cannot,  by  a  reasonable  construction,  be  accom- 
plished, that  the  court  are  bound  to  accept  tliat  finding  most 
favorable  to  the  appellant.  {Bennett  v.  Bates^  94  N.  Y.  354 ; 
Redfield  v.  Redfield^  1 10  i^  671.)  It  was  said  in  the  latter 
case  that :  "  We  have  held  that  where  the  special  findings  of 
a  judge  or  referee  differ  from  the  findings  formally  made  as 
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the  basis  of  the  judgment,  the  appellant  has  a  right  to  rely 
upon  such  findings  as  are  most  favorable  to  him.  Those 
decisions  were  made  at  a  time  when  the  practice  authorized 
the  submission  of  proposed  findings  *  *  *  after  the 
decision  of  the  case  was  rendered ;  and  under  that  prac- 
tice such  findings  were  passed  upon,  generally  weeks  and  fre- 
quently months  after  the  formal  findings  had  been  made; 
and  we  held  that  where  such  findings  differed  from  the  prior 
findings  and  contradicted  them,  that  the  appellant  had  the 
light  to  rely  upon  them  if  most  favorable  to  him,  {Tamp- 
hins  V.  Zee,  59  I^.  Y.  662 ;  Schwinger  v.  Raymond,  83  id. 
192 ;  BannelZ  v.  Oriewold,  89  id.  122.)  Since  those  decisions 
the  practice  has  been  changed,  and  now  the  proposed  find- 
ings must  be  presented  a^  the  submission  of  the  case,  and  the 
presumption  is  that  those  findings  are  passed  upon  when  the 
case  is  decided  and  the  formal  findings  made.  Hence^ 
for  the  purpose  of  construing  the  findings,  we  must  look  at 
all  of  them,  both  the  general  and  special  findings,  and  if  they 
are  in  confiict,  we  must  attempt  to  reconcile  them." 

In  accord  with  the  rule  thus  stated,  we  must  look  at  the 
findings  in  question  to  see  how  far  they  are  inconsistent. 
The  formal  finding  will  be  f omid  much  broader  than  the  one 
alleged  to  be  inconsistent  therewith,  as  it  especially  (finds  that 
the  deed  was  fraudulently  procured,  in  ignorance  of  its  effect 
by  the  grantor,  and  these  facts  are  not  negatived  by  any  sub- 
sequent finding.  There  is  undoubtedly  an  apparent  incon- 
sistency between  the  additional  and  some  parts  of  the  formal 
findings,  but  upon  examination  we  think  it  does  not  neces- 
sarily nullify  the  effect  of  the  formal  findings.  The  addi- 
tional finding  is  as  follows :  "  That  the  said  Joseph  G»  and 
John  W.  Roworth  did  not,  about  said  month  of  April,  or  at 
any  time,  persuade  or  influence  said  William  Roworth  to  sign 
said  ajleged  paper  or  make  any  representations  in  respect 
thereto."  We  infer  that  this  finding  relates  to  the  deed  in 
question.  t 

In  the  same  connection  the  court  refused  to  find  that  the 
said  William  Roworth  was  not  "  by  reason  of  bodily  infirmi- 
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ties  unable  and  incapacitated  from  participating  in  or  taking 
part  in  the  management  and  control  of  his  business,  property 
and  affairs,  "  or  but  that  "  Joseph  G.  and  John  W.  Roworth 
were  intrusted  by  William  Roworth  *  *  *  with  the 
exclusive  and  entire  management  and  control  of  his  property 
and  business,"  or  that  ^^  he  was  not  dependent  upon  the  said 
Joseph  G.  and  John  W.  Roworth  for  the  proper  management 
and  control  of  his  property  and  business,  and  was  not  solely 
reliant  upon  their  advice  in  regard  thereto,"  or  that  he  was 
cognizant  of  "  the  real  purpose  and  effect  of  his  deed  to 
Joseph  G.  and  John  W.  Roworth."  It  seems  quite  evident, 
by  these  refusals  to  find,  that  the  court  did  not  intend,  by  its 
informal  finding,  to  nullify  the  general  force  and  effect  of  the 
formal  findings.  The  court  had  in  its  original  findings,  on 
seven  distinct  and  separate  occasions,  applying  to  as  many 
different  transfers  of  property,  reiterated,  in  substance,  the 
findings  of  fraud  and  undue  influence  on  the  part  of  these 
defendants  in  obtaining  such  transfers.  The  several  findings 
were  presumptively  passed  upon  at  tlie  same  time,  and  it  is 
quite  improbable  that  the  court  intentionally  determined  to 
leave  two  findings  in  the  case  radically  inconsistent  with  each 
other,  or  to  nullify  and  contradict  its  repeated  findings,  often 
expressed  and  confirmed  in  its  previous  statement  of  facts.  We 
are  of  the  opinion  that  the  court  by  the  additional  finding 
intended  only  that  there  was  no  direct  or  positive  evidence  of 
any  special  influence  or  persuasion  with  reference  to  the  pro- 
curement of  the  deed  in  question,  but  left  the  judgment  to 
stand  upon  the  legal  presumption  of  fraud  arising  upon  the 
facts  and  circumstances  of  the  case.  The  informal  finding 
was  substantially  a  finding  as  to  the  inferences  to  be  drawn 
from  the  evidence,  and  not  upon  an  existing  and  independent 
fact  itself,  and  in  that  respect  was  rather  a  finding  upon  a  ques- 
tion of  law  than  one  of  fact.  In  that  view  it  may  be  said 
to  be  erroneous  and  as  not  affecting  the  judgment  rendered. 
The  leading  facts  of  the  case  have  been  found  and  are  not 
impaired  by  any  contradictory  finding.  They  were,  substan- 
tially, that  the  deed  was  secured  by  parties  who  had  already 
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obtained  the  larger  portion  of  the  grantor's  property  without 
any  adequate  consideration  therefor ;  that  this  conveyance  left 
him  comparatively  destitute  of  property,  and  was  made  with- 
out consideration  in  the  absence  of  any  legal  adviser,  by  au 
aged  man,  whose  mental  and  physical  condition  was  much 
enfeebled,  and  in  ignorance  of  its  legal  eflEect,  to  persons  occu- 
pying a  confidential  relation  towards  him,  and  who  had  the 
management  and  control  of  his  property  and  business  affairs, 
and  upon  whose  advice  and  counsel  he  was  accustomed  to  rely. 

That  these  facts  afford  sufficient  ground  to  support  a  find- 
ing of  fraud  and  undue  influence,  even  without  positive  or 
direct  proof  of  persuasion  or  influence,  cannot  be  questioned. 
They  present  a  situation  from  which  fraud  is  legally  imputable 
to  those  benefited,  and  requiring  an  explanation  from  them, 
which  was  not  furnished  by  the  defendants. 

As  was  said  by  Judge  Hand,  in  Cowee  v.  Ccmidl  (75  IS.  Y. 
99) :  "  We  return,  then,  to  the  question  whether  this  case  >va8 
one  of  constructive  fraud.  It  may  be  stated  as  universally 
true  that  fraud  vitiates  all  contracts,  but,  as  a  general  thing,  it 
is  not  presumed  but  must  be  proved  by  the  party  seeking  to 
relieve  himself  from  an  obligation  on  that  ground.  When- 
ever, however,  the  relations  between  the  contracting  parties 
appear  to  be  of  such  a  character  as  to  render  it  certain  that 
they  do  not  deal  on  terms  of  equality,  but  that  either  on  the 
one  side  from  superior  knowledge  of  the  matter  derived  from 
a  fiduciary  relation,  or  from  overmastering  influence,  or  on  the 
other  from  weakness,  dependence  or  trust  justifiably  reposed, 
unfair  advantage  in  a  transaction  is  rendered  probable,  there 
the  burden  is  shifted,  the  transaction  is  presumed  void,  and  it 
is  incumbent  upon  the  stronger  party  to  show  affirmatively 
that  no  deception  was  practiced,  no  undue  influence  was  used, 
and  that  all  was  fair,  open,  voluntary  and  well  understood." 

The  remarks  of  Judge  Andrews,  In  the  Matter  of  the  Will 
of  Smith  (95  N.  Y.  516)  are  so  pertinent  to  the  question  that  we 
repeat  them  here :  "  Undue  influence,  which  is  a  species  of 
fraud,  when  relied  upon  to  annul  a  transaction,  inter  partes^  or  a 
testamentary  disposition,   must    be  proved  and  cannot    be 
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presumed.  But  the  relation  in  which  the  parties  to  a  trans- 
action stand  to  each  otlier  is  often  a  material  circumstance, 
and  may,  of  itself,  in  some  cases,  be  sufficient  to  raise  a  pre- 
sumption of  its  existence,  *  *  *  and  where  the  situation 
is  shown,  then  there  is  cast  upon  the  party  claiming  the  benefit 
or  advantage,  the  burden  of  relieving  himself  from  the 
suspicion  thus  engendered,  and  of  showing,  either  by  direct 
proof  or  by  circumstances,  that  the  transaction  was  free  from 
fraud  or  undue  influence,  and  that  the  other  party  acted  with- 
out restraint  and  under  no  coercion  or  any  pressure,  direct  or 
indirect,  of  the  party  benefited.  This  rule  does  not  proceed 
upon  a  presumption  of  the  invalidity  of  the  particular  trans- 
action without  proof.  The  proof  is  made,  in  the  first  instance, 
when  the  relation  and  the  personal  intervention  of  the  party 
claiming  the  benefit  is  shown." 

The  general  rule  is  stated  in  Story's  Equity  Jurisprudence 
(§  238) :  "  The  doctrine,  therefore,  may  be  laid  down  as  gen- 
erally true,  that  the  acts  and  contracts  of  persons  who  are  of 
weak  understandings,  and  who  are,  therefore,  liable  to  impo- 
sition, will  be  held  void  in  courts  of  equity,  if  the  nature  of 
the  act  or  contract  justify  the  conclusion  that  the  party  has 
not  exercised  a  deliberate  judgment,  but  that  he  has  been 
imposed  upon,  circumvented  or  overcome  by  cunning  or 
artifice,  or  undue  influence."  If,  therefore,  we  shoidd  give 
full  eflfect  to  the  special  finding  and  come  to  the  conclusion 
that  the  giving  of  the  deed  in  question  was  the  voluntary, 
unrestricted  act  of  the  grantor,  it  would  not,  under  the  cir- 
cumstances of  this  case,  justify  the  retention  by  its  grantee  of 
the  property  conveyed,  or  furnish  a  reason  for  refusing  relief 
to  tlie  improvident  grantor. 

We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
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1^  6ot|  -^^^^sta  G.  Genet,  Respondent,  v.  The  President,  Managebs 
AND  Company  of  the  Delawabe  and  Hudson  Canal  Com- 
pany, Appellant. 

The  Special  Term  of  the  Superior  Court  of  the  city  of  New  York  has 
power  to  suspend,  by  order,  the  oi)eration  of  a  judgment  rendered  by  it 
in  an  equity  case,  or  to  relieve  the  defendant  from  the  duty  of  immedi- 
ate obedience  i)ending  an  appeal  to  this  court,  where  the  appeal  does  noi 
of  itself  relieve,  and  a  mere  order  staying  proceedings  on  the  part  of 
plaintiff  would  not  effect  that  purpose. 

(Argued  April  16,  1889;  decided  April  23,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  January  7, 1889,  which 
reversed,  in  part,  an  order  of  Special  Term  "  on  the  ground 
that  the  court  has  no  power  to  make  the  same." 

The  substance  of  the  Special  Term  order  and  the  facte,  so 
far  as  material,  are  stated  in  the  opinion. 

Frank  E,  Smith  for  appellant.  The  order  of  the  General 
Term  is  appealable  to  this  court.  {TiUon  v.  Beecher  59  N.  Y. 
176 ;  E.  Z.  /tw.  Co.  v.  Stevens,  63  id.  341.)  The  court  below 
had  power  to  make  the  order  reversed  by  the  General  Term. 
(Code  Civ.  Pro.  §§217,  267;  Daniel's  Ch.  Pr.  [4th  ed.]  1467, 
1468 ;  Kerr  on  Injunctions,  11,  32 ;  3  Barb.  Ch.  Pr.  [2d  ed.] 
188;  Waterman's  Eden  on  Injunctions  [3d  ed.]  1214, 
No.  19;  id.  1239,  No.  55 ;  2  Smith's  Ch.  Pr.  [Am.  ed.]  68; 
S.  A.  R.  R.  Co.  V.  O.  E.  R.  R.  Co.  71  N.  Y.  430 ;  Watford 
V.  Walford,  19  L.  T.  [N.  S.]  233 ;  Mayor,  etc.,  v.  Wood, 
3  Hare,  131,  151 ;  Scholey  v.  C.  R.  of  Venezuda,  14  Week. 
Eep.  786;  RoaheUY.  WTiitworih,  19  id.  804;  Flower  v. 
Uoyd,  36  L.  T.  [N.  S.]  444 ;  The  St.  Zaiorence,  1  Black.  522 ; 
The  Zottawcmna,  21  Wall.  558 ;  Paj/ne  v.  Book,  7  id.  425, 
430;  Arrowsmith  v.  Oleason,  129  TJ.  S.  86,  99.)  The  pro- 
visions of  the  Code  as  to  stajdng  execution  do  not  abridge  the 
inherent  powers  of  the  court  to  control  ite  own  judgmente  in 
the  interest  of  justice.     {Granger  v.  Craiff,  85  N.  Y.  619.) 
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The  General  Term  .erred  in  assuming  that  a  judgment  cannot 
be  modified  except  upon  appeal.  {Branson  v.  Schtdten,  104 
CJ,  S.  410,  415;  Freeman  on  Judgments,  §  90;  MuUer 
V.  EMera,  91  U.  S.  249 ;  Brooks  v.  R.  R.  Co.,  102  id.  107; 
N.  T.  I.  Co.  V.  K  Ins.  Co.,  23  N.  Y.  357,  361 ;  Ladd  v. 
WiOett,  22  Week.  Dig.  521.)  The  power  of  the  court  to 
vacate  and  set  aside  a  judgment  altogether  includes  power 
to  vacate  it  for  a  time  by  suspending  its  operation,  as  the 
greater  includes  the  less.  {Hatch  v.  Central  Na;t.  Ba/nJc,  78 
N.  T.  487 ;  MaMer  of  City  of  Buffalo,  id.  362,  370 ;  McCaU 
V.  MoCaU,  54  id.  541.)  The  existence  of  such  power  is 
necessary  to  enable  the  court  to  do  justice.  (High  on  Injunc- 
tions, §  1648 ;  Broom's  Legal  Maxims,  139.)  The  eflfect  of 
the  appeal  to  this  court,  of  which  the  court  below  -^as  bound 
to  take  notice  from  its  own  records,  was  to  remove  the  entire 
cause  out  of  the  Superior  Court,  so  that  it  no  longer  had 
jurisdiction  to  make  any  order  at  all  in  it.  {Draper  v.  Dams, 
102  U.  S.  370;  Keyser  v.  Fa/rr,  105  id.  265.) 

Oeorge  C  G^^^w^^  for  respondent.  A  judge  of  the  New  York 
Superior  Court  has  no  jurisdiction  or  power  to  reverse,  sus- 
pend or  annul,  upon  motion  of  the  defeated  party,  a  final  judg- 
ment rendered  by  the  court  on  appeal.  Upon  the  further 
appeal  to  the  Court  of  Appeals,  proceedings  upon  the  judgment 
may,  in  certain  cases,  be  stayed,  but  only  as  provided  by  the 
statute.  {Sixth  Ave.  R.  R.  Co.  v.  OiJhertEl.  R.  Co.,  71 N.  Y. 
430,  433 ;  Dana  v.  Howe,  13  id.  306 ;  Fish&r  v.  Hepburn,  48 
id.  41 ;  Craves  v.  Ma^uire,  6  Paige,  381.)  The  order  was  not 
authorized  by  the  Code.    (Code  of  Civ.  Pro.  §§  1327-1331.) 

Andrews,  J.  The  judgment  in  the  action,  as  modified  by  the 
General  Term,  restrained  the  defendant  from  using  the  shaft, 
breaker  and  structures  erected  on  the  plaintiffs  lands  in  mining 
coal  from  lands  of  the  defendant  contiguous  to  the  lands  of  the 
plaintiff,  except  under  certain  limitations  specified,  and  also 
from  depositing  on  the  surface  of  the  plaintiflPs  land  culm  from 
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coal  rained  from  other  lands  than  those  of.  the  plaintiff.  The 
judgment  of  the  General  Term,  affirming  the  original  judg- 
ment as  modified,  was  rendered  May  10,  1888.  The  defend- 
ant thereupon  appealed  from  the  judgment  of  affirmance  to 
this  court.  Subsequently,  and  on  the  25th  day  of  May,  1888, 
on  application  made  in  behalf  of  the  defendant  to  the  Special 
Term  of  the  Superior  Court  of  the  city  of  New  York  (the  court 
in  which  the  action  was  brought),  an  order  was  made  sus- 
pending the  operation  of  the  judgment  during  the  pendency 
of  the  appeal  to  this  court  on  condition,  among  other  things, 
of  the  execution  by  the  defendant  of  a  bond  in  the  penalty  of 
$25,000  to  pay  all  damages  which  the  plaintiff  might  sustain 
by  reason  of  the  defendant  continuing  to  do,  pending  said 
appeal,  the  acts,  or  any  of  them,  prohibited  by  the  judgment, 
or  by  omitting  to  do  any  of  the  acts  thereby  commanded. 
The  General  Tenn  on  appeal  reversed  the  order  on  tlie 
ground  that  the  court  had  no  power  to  suspend  the  operation 
of  the  judgment,  or  to  relieve  the  defendant  from  tlie  duty  of 
immediate  obedience  pending  the  appeal.  This  Appeal  is 
taken  from  the  order  of  revei'sal,  and  the  sole  question  is 
whether  the  Special  Term  had  power  to  make  the  order  in 
question. 

The  powers  of  the  Superior  Court  in  actions  of  which  it  has 
jurisdiction  are  co-extensive  with  those  of  the  Supreme  Court 
in  like  cases.  (Code  of  Civil  Pro.  §  267.)  The  Supreme  Court 
possesses  the  powers  and  jurisdiction  in  law  and  equity  formerly 
possessed  and  exercised  by  the  Supreme  Court  of  the  colony  of 
New  York  and  the  Court  of  Chancery  in  England  prior  to  July 
4,  1876,  subject  to  the  limitations  created  and  imposed  by  the 
Constitution  and  laws  of  this  state.  (Code  of  Civil  Pro.  §  217.) 
The  English  Court  of  Chancery  has  frequently  exercised  the 
power  of  suspending  the  execution  of  its  decrees,  especiaUy  in 
cases  of  injunctions  pending  an  appeal.  It  is  a  power  inherent 
in  the  jurisdiction,  audits  exercise,  although  discretionary,  may 
in  many  cases  be  important  in  a  wise  administration  of  justice, 
aft  where  there  may  be  doubt  as  to  the  correctness  of  the 
decision,  and  great  mischief  might  result  to  the  appellant  from 
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the  execution  of  the  decree  pending  the  appeal  in  case  the 
decision  should  be  reversed.  (  Walford  v.  Wcdford^  19  L.  T, 
[K  S.]  233 ;  Mwyor,  etc.,  v.  Wood,  3  Hare,  131, 151 ;  Scholey 
V.  Cewtral  li.  R.  of  Venezuela,  14  Week.  Eep.  786 ;  Roskel 
V.  WhitwoHh,  19  id.  804;  Flower  v.  Lloyd,  36  L.  T.  [N.  S.] 
444;  Daniel's  Chancery  Practice  [4th  ed.]  408.) 

The  judgment  in  this  case  prohibits  the  defendant  from 
using  its  structures  on  the  plaintiffs  lands  in  the  way  in 
which  it  had  been  accustomed  to  use  them  for  several  years, 
and  from  depositing  culm  on  the  surface.  It  adjudges  the 
right,  as  claimed  by  the  plaintiff,  and  denies  the  adverse  claim 
of  the  defendant.  The  judgment  operates,  of  its  own  force 
and  without  further  process,  as  a  prohibition  against  doing 
the  act  enjoined.  The  appeal  does  not,  of  itself,  relieve  the 
defendant  from  the  duty  to  obey  the  judgment.  The  statute 
does  not  prescribe  any  method  by  which  the  execution  of  a 
judgment  can  be  stayed  in  a  case  like  this.  (Code  Civ.  Pro, 
§§  1327  et  seq.)  Nor  would  a  mere  order  staying  proceedings 
by  the  plaintiff  enable  the  defendant  to  prosecute  its  busi- 
ness in  violation  of  the  judgment.  {Sixth  Ave,  R,  R.  Co,  v. 
GUhert  Elevated  R.  R.  Co,,  71  N.  Y.  430.) 

The  general  practice  permits  courts  to  control  their  judg- 
ments in  the  interest  of  justice,  and  unless  some  statutory  rule 
prescribes  the  method  of  procedure,  or  there  is  some  statutory 
prohibition,  I  do  not  perceive  how  it  can  be  said  that  there  is 
no  power  in  the  court  of  original  jurisdiction  to  suspend  the 
operation  of  a  judgment  pending  an  appeal,  and  especially 
where,  by  so  doing,  the  parties  would  be  left  in  the  position 
in  which  they  were  when  the  action  was  brought.  It 
will  be  observed  that  we  are  considering  the  mere  ques- 
tion of  abstract  power,  and  not  whether  in  a  particular  case 
it  ought  to  be  exercised,  or  under  what  conditions  or  Umita- 
tions.  If  the  effect  of  the  order  of  the  Special  Term  was 
to  reverse,  modify,  or  vary  the  judgment  for  error  in  any 
point  of  substance,  it  would  be  clearly  beyond  its  jurisdiction. 
The  order  does  not  assume  the  existence  of  any  such  power. 
It  merely  suspends  the  operation  of  the  judgment  until  the 
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appellate  court  shall  pass  upon  the  law.  While  it  may  be  said 
that  the  order,  in  some  sense,  interferes  with  the  jndgmenty 
*  by  postponing  its  enforcement,  we  think  this  was  within  the 
•competency  of  the  Special  Term  in  the  exercise  of  its  eqnitable 
jurisdiction.  The  incidental  operation  of  the  order  in  this 
way  does  not,  we  think,  work  any  modification  in  the  judgment 
in  the  sense  which  precludes  the  jurisdiction  exercised  by  the 
Special  Term.  {Granger  v.  Craig,  85  N.  T.  619.)  There  is 
danger  in  unduly  restricting  the  power  of  a  court,  as  in  unduly 
enlarging  it.  It  is  quite  possible  that  the  Gkaieral  Term,  if  it 
had  reviewed  the  discretion  of  the  Special  Term,  might  have 
reversed  the  order  on  the  ground  that  it  was  improperly 
'exercised.  But,  upon  point  of  power,  we  think  the  conclusion 
of  the  General  Term  was  erroneous. 

The  order  of  the  General  Term  should,  therefore,  be  reversed, 
but  the  case  should  be  remitted  to  the  General  Term  for  the 
exercise  of  its  discretion. 

All  concur,  except  Rugbb,  Oh.  J.,  and  Danforth,  J.,  not 
voting. 

Ordered  accordingly. 


Thomas  M.   King  et  al.,   Respondents,  v.  Beon  Babnes, 
Impleaded,   etc..   Appellant. 

IVliere  a  final  judgment  required  a  formal  transfer  of  stock  upon  the  books 
of  a  corporation  by  its  officers,  who  were  defendants,  and  where  two 
orders,  granted  upon  the  foot  of  said  judgment,  each  fixed  a  time  and 
place  for  such  transfer  and  required  it  to  be  made,  TtM,  that  the  advising 
and  procuring  by  B.,  one  of  the  defendants,  disobedience  of  the  judgment 
on  the  part  of  the  officers  was  a  civil  contempt  within  the  Code  of  Civil 
Procedure  (§  14,  sub.  4). 

Any  i)erson  who  interferes  with  the  process,  control  or  action  of  the  court 
in  a  pending  litigation,  unlawfully  and  without  authority,  is  guilty  of  a 
civil  contempt  if  his  act  defeats,  impairs,  impedes  or  prejudices  the  rights 
or  remedy  of  a  party  to  such  action  or  proceeding. 

When  proceedings  against  B.,  to  punish  him  for  the  contempt, were  instituted 
the  stock  had  not  been  transferred.  Before  the  final  order  against  him 
was  made  the  officers  had  yielded  obedience  to  the  judgment  and  orders. 
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thus  purging  themselves  of  contempt.  B.  was  sentenced  to  six  months 
imprisonment.  Meld,  no  error;  that  B.'s  offense  was  not  an  omission 
to  perform  something  the  court  had  enjoined  upon  him,  and  which  it 
was  in  his  power  to  do,  but  was  an  affirmative  act  of  resistance  to  the 
process  of  the  court,  an  active  effort  to  defeat  its  orders  and  make- 
its  Judgment  nugat(»7,  and  was  appropriately  punished.  (Code  Civ. 
Pro.  §  2285.) 

While  the  main  distinction  between  criminal  and  civil  contempts  is  that 
one  is  an  offense  against  public  justice,  the  penalty  for  which  is  essen- 
tially punitive,  and  the  other  is  an  invasion  of  private  right,  the  penalty 
for  which  is  redress  or  compensation  to  the  suitor,  still  this  distinction 
is  not  complete  and  certain;  as  behind  criminal  contempts  often  stands*, 
some  trace  of  private  rights,  and  in  civil  contempts  there  are  sometimes 
found  the  element  of  punishment  merely,  as  distinguished  from  the  bare 
enforcement  of  a  remedy. 

In  the  contempt  proceedings  witnesses  were  ordered  to  be  examined,  who- 
were  cross-examined  by  B. ,  without  objection  or  protest.  It  was  objected 
on  appeal  that  the  court  had  no  power  to  make  such  order.  EM,  that 
B.  must  be  deemed  to  have  assented  to  the  practice  adopted. 

Reported  below,  51  Hun,  550. 

(Argued  April  16,  1889;  decided  May  8,  1889.) 

Afpbal  from  order  of  the  General  Term  of  the  Supreme 
Cornl;  in  the  second  judicial  department,  made  February  11, 
1889,  which  affirmed  an  order  of  the  Special  Term  declaring- 
the  defendant  Eeon  Barnes  in  contempt  and  puoishing  him 
therefor. 

This  was  a  proceeding  to  punish  the  defendant  Reon  Barnes 
for  contempt  in  advising,  directing,  ^aiding  and  abetting  the 
disobedience  by  the  other  defendants,  the  president  and 
direetors  of  the  New  York  Transit  and  Terminal  Company 
(Umited),  of  the  judgment  and  orders  of  the  court. 

Barnes  did  not  occupy  any  offioial  executive  position  in  the 
company  which  called  upon  him  personally  to  perform  the  acts 
required.  He  was  adjudged  to  be  in  contempt  and  to  be 
punished  by  imprisonment  for  six  months  in  any  county  in 
which  he  might  be  found  and  to  pay  a  fine  of  $250. 

William  JS,  Sbmblower  for  appellant.  A  proceeding  to 
punish  for  contempt,  begun  by  an  order  to  show  cause,  is  a 
special  procsoeding,  and  an  appeal  can  be  taken  from  the  order 
adjudgii^  the  party  in  contempt  as  from  a  final  order  in  a. 
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special  proceeding,  notwithstanding  the  papers  are  entitled 
in  the  original  action.  {M*ie  R.  Co.  v.  RoThsey^  45  N.  Y.  637.) 
The  appeal  brings  up  any  interlocutory  order  which  is  properly 
specified  in  the  notice  of  appeal  just  as  in  the  case  of  an 
appeal  from  a  final  judgment.  (Code  of  Civil  Pro.  §  1358.) 
The  court  had  no  power  to  direct  imprisonment  of  the 
defendant  Barnes  absolutely  for  six  months,  or  for  any  other 
time,  except  until  the  judgment  or  directions  of  the  court 
should  be  carried  out  in  the  particulars  specified,  (Rapalje  on 
Contempts,  §  21;  Phillips  v.  Welch,  11  Nev.  187,  .190.) 
There  was  no  case  made  out,  within  the  definitions  given 
by  the  Code,  justifying  the  order  made  against  Barnes 
in  this  case.  {People  ex  rd.  MuuBeU  v.  Court  of  Oyer  and 
Terminer,  101  N.  Y,  245,  251.)  A  person  making  applica- 
tion to  punish  a  party  for  contempt  must  show  that  lie  has 
some  interest  in  the  subject-matter  pending  in  court,  or 
that  he  has  a  right  to  prosecute  for  the  misconduct  or  other 
injury  complained  of.  (6  Wait's  Pr.  123 ;  Hawley  v.  Ben- 
netty  4  Paige,  163.) 

William  W,  MacFarland  for  respondents.  Aiding  and 
abbetting  others  in  the  violation  and  defiance  of  the  orders  of 
the  court  amounts  to  a  civil  contempt,  and  may  be  punished 
as  such.  {Mayor,  etc.  v.  Pendleton,  64  N.  Y.  622.)  A  civil 
contempt  may  be  punished  both  by  fine  and  imprisonment, 
and  if  the  act  or  duty  cannot  be  performed,  the  imprison- 
ment may  not  exceed  six  months  and  until  the  fine  is  paid. 
{People  ex  rel.  v.  Court  of  Oyer  and  Terminer,  101  N.  Y. 
245.)  This  was  a  civil  contempt  and  punishable  as  above 
stated.  (Throop's  Code,  §  2266,  preliminary  note.)  It  was 
the  duty  of  Barnes  to  refrain  from  evil  and  exert  no  mahgn 
influence  over  his  co-defendants,  and  for  a  failure  of  duty  in 
that  respect  he  has  been  punished.  (101  N.  Y.  247.)  It  was 
not  erroneous  to  receive  oral  testimony  at  the  hearing. 
{Meyer  v.  Lent,  7  Abb.  Pr.  225.)  There  was  abundant  evi- 
dence to  convict  without  the  parol  evidence  given  under  the 
order,  and,  if  necessary,  that  evidence  may  be  disregarded. 
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(67  N.  Y.  623;  Darnell's  Ch.  Pr.  [3d  Am.  ed.]  739,  740; 
3  Greenl.  Ev.  §§  381,  385.) 

Finch,  J.  The  defendant  Barnes  appeals  from  an  order 
which  punishes  him  by  fine  and  imprisonment  for  contempt. 
His  offense  consisted  in  advising  and  procuring  the  disobedi- 
ence of  the  officers  of  the  Staten  Island  Terminal  Company  to 
a  final  judgment  rendered  against  them  and  him,  which 
required  the  formal  transfer  of  stock  upon  the  books  of  the 
company,  and  to  two  orders  granted  upon  the  foot  of  that 
judgment,  each  of  which  fixed  a  time  and  place  for  such  trans- 
fer, and  required  it  to  be  made.  The  offense  charged  was 
certainly  not  a  criminal  contempt,  and  it  is  now  insisted  that 
it  was  not  a  civil  contempt,  because  neither  described  in  the 
specific  definitions  of  section  14  of  the  Code,  nor  in  the  final 
provision  of  that  section  which  preserves  the  common-law  right 
in  cases  not  specifically  enumerated.  I  think  the  case  is  cov- 
ered by  the  last  clause  of  subdivision  4  of  the  section  referred 
to.  That  subdivision  specifies,  as  constituting  a  contempt,  the 
act  of  a  person  who  falsely  assumes  to  be  an  attorney  or  officer 
of  the  court  and  acts  as  such ;  who  rescues  any  person  or 
property  in  its  custody ;  who  prevents  any  party  or  witness 
from  attending  or  testifying  in  any  action  or  special  proceed- 
ing ;  or  who  is  guilty  of  any  other  unlawful  interference  with 
the  proceedings  therein.  The  subdivision  specifies  certain 
acts  of  interference  with  the  due  and  orderly  progress  of  an 
action  or  proceeding  to  its  final  and  ultimate  close,  and  then 
adds  generally  a  provision  which  covers  any  other  interfer- 
ence with  it.  So  that  any  person  who  interferes  with  the 
process  or  control  or  action  of  the  court  in  a  pending  litigation, 
unlawfully  and  without  authority,  is  guilty  of  a  civil  contempt 
if  his  act  defeats,  impairs,  impedes  or  prejudices  the  right  or 
remedy  of  a  party  to  sudi  action  or  proceeding.  The  action 
against  the  officers  of  the  company  remained  pending  through 
the  permission  to  apply  for  further  relief  upon  the  foot  of  the 
judgment  until  its  purposes  were  fully  Accomplished.  Barnes 
interfered  to  prevent  obedience  to  the  judgment,  and  to  defy 
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the  orders  of  the  court.  He  did  this,  actively  and  intentionally, 
through  his  control  over  the  officers  who  were  put  in  position 
to  do  his  bidding,  and  were  always  ready  to  obey  his  command  s 
The  evidence  warranted  a  conclusion  that  he  caused  and  aided 
their  disobedience,  paying  their  fines  when  payment  could  not 
be  escaped,  and  supporting  them  out  of  the  jurisdiction  when 
the  fire  of  the  courts  became  too  hot  for  safety,  or  their  orders 
could  be  thwarted  by  that  means.  His  conduct,  therefore, 
was  a  direct  interference  with  the  action  and  its  ultimate  pro- 
ceedings in  aid  of  the  judgment ;  and  it  was  an  interference 
which,  for  a  time,  defeated,  and  which,  in  the  end,  impeded 
and  impaired  the  remedy  of  the  plaintiffs,  and  was  planned 
and  intended  to  effect  that  precise  result.  I  think  it  was 
clearly  within  the  provisions  of  the  Code  defining  a  civil 
contempt. 

It  is  next  argued  that  the  punishment  of  six  months'  imprison- 
ment was  without  authority  and  exceeded  the  jurisdiction  of 
the  court.  When  the  proceeding  against  Barnes  was  begun, 
the  stock  had  not  been  transferred  and  the  officers  of  the  com- 
pany were  in  contempt  Before  the  final  order  against  him 
was  made,  the  officers  of  the  company  had  grown  sufficiently 
fearful  of  the  possible  consequences  of  their  contumacy  to 
yield  obedience  to  the  judgment  and  orders,  and  by  so  doing 
escaped  imprisonment.  Because  they  escaped  it  Barnes  thinks 
that  he  should.  Because  he  could  not  keep  them  longer  in 
contempt  he  claims  to  be  relieved  from  the  consequences  of 
his  own  interference.  Because  they  iad  purged  their  con- 
tempt he  thinks  it  should  be  taken  as  purging  also  his,  or,  at 
least,  reducing  its  gravity  to  the  penalty  of  a  mere  fine.  The 
argument  in  his  behaK  is  plausible,  but  unsound.  It  is  true, 
as  we  have  elsewhere  said,  that  the  main  line  of  distinction 
between  criminal  and  civil  contempts  is  that  the  one  is  an 
offense  against  public  justice,  the  penalty  for  which  is 
essentially  punitive,  while  the  other  is  an  invasion  of  private 
right,  the  penalty  for  whi<ih  is  redress  or  compensation  to  the 
suitor.  But  we  also  pointed  out  that  this  distinction,  while 
marked  and  obviou6,  was  not  complete  and  perfect,  since 
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behind  criminal  contempts  often  stood  some  trace  of  private 
rights,  and  in  civil  contempts  was  occasionally  to  be  found 
the  element  of  punishment  merely,  as  distinguished  from 
the  bare  enforcement  of  a  remedy ;  and  we  cited  the  very 
provision  under  which,  in  this  case,  Barnes  was  sentenced  to 
imprisonment  aa  an  illustration  of  the  latter  peculiarity.  {People 
ex  rd.  Munadl  v.  Court  of  Oyer  and  Terminer^  101  N.  Y. 
246.)  That  section  of  the  Code  (§  2285)  provides,  that  "  where 
the'  misconduct  proved  consists  of  an  omission  of  an  act  or 
duty  which  it  is  yet  in  the  power  of  the  oflFender  to  perform, 
he  shall  be  imprisoned  only  until  he  has  performed  it  and  paid 
the  fine,"  This  provision  manifestly  refers  to  a  case  in  which 
the  court  has  ordered  an  individual  to  perform^ome  act  or 
duty  to  the  performance  of  which  some  suitor  has  a  right,  and 
which  is  essential  to  his  remedy.  That  was  not  the  situation 
of  Barnes.  He  was  not  directed  to  perform  any  act  or  duty  at 
all ;  and  the  act  commanded  was  one  which  he  could  not  per- 
form, because  he  was  not  president  or  treasurer  of  the  company. 
The  provision  cited,  therefore,  can  have  no  reference  to  him. 
The  section  proceeds  to  enact  that  "in  every  other  case"  the 
penalty  shall  be  a  fine  of  not  more  than  $250  and  imprison- 
ment not  to  exceed  six  months.  That  is  the  provision  which 
covered  the  contempt  of  Barnes.  It  was  not  an  omission  to 
perform  what  the  court  had  enjoined  upon  him,  and  which 
it  was  in  his  power  to  do,  but  it  was  an  aflSrmative  act  of 
resistance  to  the  process  of  the  court,  an  active  effort  to  defeat 
its  orders  and  make  its  judgment  nugatory,  "an  unlawful 
interference  "  with  an  action  or  proceedings  in  the  court.  As 
such  it  was  a  civil  contempt ;  and  as  such  was  visited  with 
the  appropriate  punishment. 

It  is  further  objected  that  the  court  had  no  power  in  the 
contempt  proceeding  to  order  the  examination  of  witnesses. 
Whether  that  be  so  or  not  there  is  no  trace  of  any  objection 
or  protest  on  behalf  of  Barnes,  but,  on  the  contrary,  he  cross- 
examined  the  witnesses  and  must  be  held  to  have  assented  to 
the  practice  adopted.  Whether  that  order  is  here  on  a  separ 
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rate  appeal  or  involved  in  the  one  under  consideration,  it  must 
be  affirmed  as  not  erroneous  under  the  circumstances. 

We  are  of  opinion  that  the  order  appealed  from  was  right 
and  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


li^  ml       Charles  H.  Bbush,   Respondent,  v,  Wiluam  Jay  et  aL, 
113       ^482  Appellants. 

78  AD  594 

In  an  action  to  dissolve  a  law  firm,  det-ermine  its  assets  and  procure  a  sale 
of  them  and  a  settlement  of  the  partnership  affairs,  the  complaint  alleged 
that  certain  abstracts  of  title  to  real  estate  in  New  York  and  New  Jersey 
were  part  of  the  assets.  The  answer  denied  the  ownership  by  the  firm 
of  said  abstracts.  An  order  was  made,  under  objection  by  defendants, 
appointing  a  receiver  pendente  lite  and  directing  him  to  take  possession, 
among  other  things,  of  the  abstracts  of  title  in  possession  of  said  firm, 
and,  within  fifteen  days  after  his  qualification,  to  expose  to  sale,  and 
sell,  the  same,  although  no  special  or  immediate  necessity  for  their  sale 
was  shown  by  the  papers.  Hdd,  error,  as  by  this  order  the  court  determ- 
ined a  material  issue  upon  affidavits  in  anticipation  of  the  trial  and  the 
determination  of  the  issues  joined,  that  the  abstracts  ought  to  remain  in 
possession  of  the  receiver,  free  of  access  to  all  parties,  until  the  trial  and 
ultimate  determination  of  the  rights  of  the  resp^tive  parties. 

Brutih  V.  Ja^  (50  Hun,  44^  reversed  in  part. 

(Argued  April  16,  1889;  decided  May  3,.1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  11, 
1888,  which  affirmed  an  order  of  the  Special  Term  appointing 
a  TeGQxver  pendente  lite,  etc. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Flamen  B.  Candler  for  appellants.  The  order,  in  so  far 
as  it  directs  a  sale  of  the  abstracts  in  advance  of  a  trial,  and 
before  the  ownership  of  the  same  is  determined,  affects  a 
substantial  right  and  is  reviewable  in  this  court.  (CJode  of 
Civ.  Pro.  §  190.)  The  abstracts  of  title  are  no  part  of  the 
partnership  assets,  but  are  severally  the  property  of  the  respec- 
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tive  clients,  therefore  no  receiver  can  be  appointed  to  take 
possession  of  tbein,  and  much  less  to  sell  them.  {R6be7*t8  v. 
WyaU,  2  Taunton,  268;  Langslow  v.  Cox^  1  Chitty,  98; 
Hohn  V.  Wu8t,  11  Abb.  Pr.  [N.  S.]  113.)  A  receiver  should 
not  be  appointed  to  take  the  abstracts  into  his  possession,  or 
to  sell  them,  as  it  is  not  claimed  that  they  are  in  any  way  in 
danger  of  loss  or  destruction.  {Goulding  v.  Bain^  4  Sandf. 
716 ;  O'Mahoney  v.  Belmont,  62  N.'  Y.  133,  134 ;  Higgin9 
V.  Bailey,  7  Robt.  613.)  It  is  improper,  on  a  motion  for  the 
appointment  of  a  receiver  in  partnership  cases,  for  the  court 
to  undertake  to  determine  what  is  partnership  property. 
{Biggins  v.  Bailey,  7  Eobt.  613.) 

Jesse  Johnson  for  respondent.  This  court  will  not  review 
the  discretion  exercised  by  the  Supreme  Court.  If  the  papers 
before  the  court  present  a  case  which,  in  any  view  of  the  facts, 
would  justify  the  appointment  of  a  receiver,  the  order 
will  stand.  {ConneUy  v.  Kretz,  78  N.  Y.  620 ;  Tut-ner  v. 
CricJUon,  53  id.  641 ;  People  w.  A.  M.  Z.  Ins.  Co.,  74  id.  177 ; 
Woereshoffer  v.  N.  R.  C.  Co.,  99  id.  400 ;  Fellows  v.  Hermans, 
13  Abb.  Pr.  [N.  S.]  1.)  Where  it  appears  that  there  was  a 
copartnership,  that  the  partnership  has  been  dissolved,  that 
there  are  copartnership  assets,  and  that  the  parties  do  not 
agree  as  to  the  disposition  of  them,  the  appointment  of  a 
receiver  is  a  matter  of  coui-se.  {McElvey  v.  Lewis,  76  N.  Y. 
374  ;  La/vo  v.  Ford,  2  Paige,  310 ;  1  CoUyer  on  Partnership, 
§  375 ;  Jackson  v.  Be  Forest,  14  How.  81 ;  Llorens  v.  CostOy 
5  Week.  Dig.  484 ;  Martin  v.  Van  Schaick,  4  Paige,  479.) 
Liquidation  and  sale  of  assets  is  a  natural  result  of  a  dissolution. 
{King  v.  LeigUon,  100  N.  Y.  386,  392 ;  Bandage  v.  Cole,  54 
Super.  Ct.  360;  Innesv.  Lansing,  7  Paige,  586;  McElvey  y. 
Leans,  76  N.  Y.  371 ;  Jackson  v.  BeF&rest,  14  How.  Pr.  81.) 
.The  sale  of  assets  is  a  natural  and  proper  way  of  winding  up 
the  affairs  of  a  partnership.  {Jaxikson  v.  Be  Forest,  14  How. 
Pr.  81 ;  McEUey  v.  I.ewis.  76  K.  Y.  374 ;  1  Collyer  on 
Partnership,  §  383.)  The  lease  of  the  offices,  with  the  privilege 
of  the  renewal  of  the  same,  is  an  asset,  and  the  plaintiff  is 
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entitled  to  his  share  of  the  value  thereof.  {MitcheU  v.  Readj 
84  N.  Y.  566.)  The  covenant  in  the  lease  against  assigning 
the  same  does  not  prevent  its  being  sold,  it  having  become 
vested  in  the  receiver,  by  operation  of  law.  {Roosevelt  v. 
HopHnSy  33  N.  Y.  81 ;  McAdam  on  Landlord  and  Tenant 
[2d  ed.]  172.) 

RuGEB,  Ch.  J.  This  is  an  appeal  from  an  order  appointing 
a  reaeiveT  jpendente  lite  of  the  assets  of  a  law  firm,  and  direct- 
ing him  to  take  possession,  among  other  things,  of  all  abstracts 
of  title  in  possession  of  said  firm,  and,  within  fifteen  days  after 
his  qualification,  to  expose  to  sale  and  sell  the  same.  The 
action  in  which  said  receiver  was  appointed  was  brought  for 
the  purpose  of  effecting  a  dissolution  of  a  partnership;  a 
determination  of  the  assets  of  the  firm,  and  to  procure  a  sale 
of  the  same,  and  a  settlement  of  partnership  affairs.  The  com- 
plaint alleged  that  the  assets  of  the  firm  consisted,  among  other 
things,  of  upwards  of  seventeen  hundred  abstracts  of  title 
to  property  situated  in  the  states  of  New  York  and  New  Jersey. 

The  answer  denies  the  ownership  by  said  firm  of  such 
abstracts  of  title,  and  the  title  to  such  abstracts  is,  therefore, 
one  of  the  issues  to  be  tried  in  the  action. 

In  making  the  order  in  question  we  think  the  court  exceeded 
its  authority.  It  was  manifestly  improper  to  determine  a  material 
issue  upon  affidavits  in  anticipation  of  the  trial,  and  the  determ- 
ination of  the  issues  joined,  according  to  the  mode  prescribed  by 
law.  W©  know  of  no  practice  which  authorises  a  court  in  this 
manner  to  defeat  the  object  of  the  litigation  and  place  the  sub- 
ject of  the  action  beyond  the  power  of  the  court  ultimately  to 
award  it  to  those  showing  title  thereto.  That  question  is  yet 
to  be  tried  and  the  court  has  no  power  to  disable  itself  in 
advance  from  rendering  such  a  judgment  in  the  action  as  will 
do  justice  to  the  parties.  If,  upon  trial,  the  title  to  these , 
abstracts  should  be  shown  to  be  in  the  defendants  or  in  third 
parties,  their  premature  sale  would  show  a  manifest  usurpation 
of  authority  in  ordering  it.  The  authority  of  the  court  over 
such  assets  of  the  firm,  as  are  either  admitted  by  the  pleadings 


1889.]  Loos  et  al.  v.  Wilkinson.  485 


Statement  of  case. 


or  are  judicially  determined  to  be  in  the  firm,  is  undoubted ; 
but  the  power  to  order  a  sale  of  all  property  in  the  possession 
of  a  firm,  which,  in  the  usual  course  of  business  is  frequently 
the  custodian  of  the  property  of  others,  upon  the  mere  fact  of  ' 
such  possession,  is  not,  we  think,  sustainable  upon  reason  or 
authority,  and  its  exercise  is  likely  to  produce  manifest  and 
irreparable  wrong  and  injustice. 

We  do  not  think  the  Special  Term  had  authority  to  take 
up  on  motion  one  of  the  material  issues  of  the  case,  and,  under 
objection  by  one  of  the  parties,  make  an  order,  which  was 
practically  a  final  judgment,  in  respect  to  the  property  involved 
in  such  issue.  No  special  or  immediate  necessity  for  the  sale 
of  these  abstracts  is  shown  by  the  papers,  and  we  think  it 
would  be  for  the  interest  of  all  parties,  as  well  as  a  matter  of 
right,  that  they  should  remain  in  the  possession  of  the  receiver, 
free  of  access  to  all  parties,  until  the  trial  and  the  ultimate 
determination  of  the  rights  of  the  respective  parties  therein. 

The  orders  of  the  General  and  Special  Terms,  so  far  as  they 
direct  a  sale  of  the  abstracts  in  the  possession  of  the  partnership 
firm,  should  be  reversed,  without  costs  to  either  party  on  this 
appeal. 

All  concur. 

Ordered  accordingly. 


Conrad  Loos  et  al.,  Resppndents,  v.  John  Wilkinson,        ns  4m 

132    179 

Impleaded,  etc..  Appellant. 


Edward  P.  Bates  et  al.,  Respondents,  v.  Same,  Appellant 

Where  conveyances  of  real  estate,  made  by  a  judgment-debtor,  have  been 
set  aside  as  fraudulent  in  an  action  brought  by  the  judgment-creditors 
and  the  grantee  is  called  upon  to  account  for  the  rents  and  profits, 
although  adjudged  to  be  a  guilty  participant  in  the  fraud,  he  is  entitled 
to  be  allowed  on  the  accounting  sums  paid  by  him  for  taxes,  interest  on 
mortgages  on  the  premises  accruing  while  he  occupied  them,  and  repairs 
actually  necessary  for  the  preservation  of  the  property  and  to  keep  the 
same  tenantable,  but  he  is  not  entitled  to  be  allowed  for  insurance 
premiums  paid  by  him,  save  so  much  as  has  been  adopted  by  and  has 
inured  to  the  benefit  of  the  judgment-creditors. 


113  485 

134  524 

113  4851 

135  181 


486  Loos  et  al.  t;.  Wilkinson.  [May, 


Statement  of  case. 


Such  an  accounting  must  be  on  equitable  principles,  and  when  the  fraudu- 
lent grantor  hua  been  compelled  to  surrender  the  property  and  to  account 
for  all  the  profits,  he  has,  could  or  ought  to  have  made,  the  ends  of 
justice  have  been  obtained. 

Where,  in  such  a  case,  it  appeared  that  the  grantee  paid  interest  on  mortgages 
long  past  due,  at  the  rate  of  seven  per  cent,  as  called  for  by  the  mort- 
gages.   Held,  he  was  entitled  to  be  allowed  only  the  legal  rate  of  interest. 

The  property  so  fraudulently  transferred  was  very  large  and  valuable;  it 
was  placed  by  the  grantee  in  the  hands  of  an  agent  who  managed  it  and 
collected  the  rents.  JBeld,  that  the  grantee  was  entitled  to  be  allowed 
the  agent's  commissions. 

Wood  V.  Hunt  (88  Barb.  802);  Thomjmon  v.  Bidtford  (19  Minn.  17);  AUen 
V.  Berry  (50  Mo.  90)  and  other  cases  where  a  fraudulent  grantee  asks 
afl9rmative  relief,  distinguished. 

Strokes  Case  (1  Bland's  Ch.  67)  disapproved. 

Reported  below,  51  Hun,  74. 

(Argued  April  16,  1889;  decided  May  3,  1889.) 

Appeal  by  defendant,  John  Wilkinson,  from  order  of  the 
General  Term  of  the  Supreme  Court  in  the  fourth  judicial 
department,  mad^  January  19,  1889,  the  nature  of  which  is 
hereinafter  stated. 

This  action  was  commenced  by  plaintiffs,  judgment-creditors 
of  J.  Forman  Wilkinson  and  Alfred  Wilkinson,  to  set  a^ide 
certain  conveyances  of  real  estate  situate  in  the  city  of  Syra- 
cuse, made  by  their  debtors  to  John  Wilkinson,  on  the  ground 
that  they  were  executed  by  the  grantors,  and  taken  by  the 
grantee  with  intent  to  defraud  the  creditors  of  the  grantors. 
The  action  resulted  in  a  judgment  setting  aside  the  convey- 
ances, which  judgment,  upon  appeal  to  the  General  Term  and 
to  this  court,  was  finally  affirmed.  (110  N.  Y.  195.)  John 
Wilkinson  had  received  the  rents  of  the  real  estate  from 
December  9,  1884,  to  July  1,  1886,  and  by  the  judgment  it 
was  adjudged  that  he  should  account  for  such  rents  and  pay 
them  over  to  the  receivers  appointed  in  this  action.  It  was 
thereafter  referred  to  a  referee  to  take  an  account  of  the 
rents,  and  he  found  that  John  Wilkinson  was  chargeable  with 
the  amount  of  rents  received,  $42,466.34 ;  that  he  should  be 
credited  with  the  amount  paid  by  him  during  the  same  period 
for  necessary  repairs  on  the  premises,  $1,351.78;  with  the 
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amount  paid  by  him  for  city,  county  and  state  taxes  on 
the  premises  while  he  occupied  them,  $9,257.59;  with  the 
interest  paid  by  him  on  the  mortgages  upon  the  premises, 
which  came  due  while  he  occupied  the  same,  computing  ^  at 
six  per  cent,  $7,973.86 ;  with  amount  paid  by  him  for  insur- 
ance, $2,136.90 ;  makinga  total  credit  of  $20,720.13,  and  leaving 
due  $21,746.21 ;  upon  which  sum  interest  from  the  1st  day  of 
July,  1886,  to  the  date  of  liis  report  was  charged,  amounting 
to  $1,330.05. 

The  plaintiffs  excepted  to  the  report  of  the  referee  so  far  as 
it  allowed  any  credits  to  John  Wilkinson  as  an  oflEset  to  or 
deduction  from  the  gross  amount  of  rents  received  by  him. 
It  appeared  upon  the  hearing  before  the  referee  that  the  rents 
were  collected  by  John  Wilkinson,  through  an  agent,  who  took 
charge  of  and  managed  the  property,  and  he  claimed  to  be 
allowed  for  the  services  of  his  agent  the  sum  of  five  per  cent 
upon  the  gross  amount  of  rents,  to  wit,  $2,123.31.  This  claim 
was  disallowed  by  the  referee,  and  to  such  disallowance  John 
Wilkinson  excepted.  It  also  appeared  that  he  paid  upon  the 
mortgages  upon  the  real  estate  interest  at  the  rate  of  seven 
per  cent ;  and  he  claimed  to  be  allowed  the  whole  sum  thus 
paid.  The  referee,  however,  only  allowed  interest  paid  upon 
the  mortgages  at  the  rate  of  six  per  cent,  and  John  Wilkinson 
excepted  to  the  disallowance  of  the  one  per  cent.  The  report 
of  the  referee  came  on  for  confirmation  at  a  Special  Term  and 
there  it  was  in  all  things  confirmed,  except  that  a  credit  of 
$900  was  allowed  to  John  Wilkinson  for  the  services  of  his 
agent  in  collecting  the  rents  of  the  real  estate.  Both  parties 
then  appealed  to  the  General  Term,  where  the  order  of  the 
Special  Term,  so  far  as  it  allowed  any  credits  to  John  Wilkin- 
son, was  reversed,  and  all  his  credits  were  disallowed,  and  thus 
he  was  charged  with  the  gross  amount  of  rents  received  by  him, 
to  wit,  $42,666.34. 

Louis  Ma/rshaU  for  appellant.  The  term  "  net  rents  and 
profits"  m^ns  remaining  after  deducting  necessary  charges 
and  outlay.     {Owston  v.  Ogle^  13  East,  543 ;  Bennett  v.  Wor- 
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nacky  3  C.  &  P.  96 ;  £inff  v.  Tondvnsan,  9  B.  &  C.  163 ; 
St  John  V.  Erie  R.  Co.,  22  WaU.  137;  Jones  Mfg.  Co.  v. 
Comm.y  69  Penn.  St.  137 ;  5  Mete.  598.)  Assuming  that  a 
fraudulent  grantee  is  accountable  for  the  rents  and  profits  of 
the  real  estate  conveyed  to  him  in  an  action  by  creditors  to 
readi  such  property  and  such  rents  and  profits,  still,  the  plaint- 
iffs having  come  into  a  court  of  equity  must  also  do  equity, 
and  can,  therefore,  only  obtain  the  net  rents  and  profits  result- 
ing after  a  deduction  of  the  necessary  expenditures  made  by 
the  grantee.  (2  Pomeroy's  Eq.  Jur.  §910;  Murray  v. 
Gov/vemeur,  2  Johns.  Cas.  438 ;  Clute  v.  Emmerich,  26  Hun, 

10  ;  Robinson  v.  Stuart,  10  N.  Y.  189 ;  Ford  v.  Knapp,  102 
id.  135 ;  Harpending  v.  Munson,  91  id.  650,  653 ;  ComMock^ 
V.  Johnson,  46  id.  615 ;  CoUumb  v.  Read,  24  id.  505,  515 ; 
Cobum  V.  Morton,  1  Abb.  Ct.  App.  Dec.  385 ;  WaTceman  v. 
Gro\}er,  4  Paige,  23 ;  SulKmn  v.  Mil/er,  106  N.  Y.  635,  643 ; 
Ames  V.  Blunt,  5  Paige,  13 ;  Barney  v.  Crriffin,  4  Sandf.  Ch, 
552 ;  AveriU  v.  Louchs,  6  Barb.,  470 ;  Matter  of  Mitchell  v. 
Tennant,  Genl.  Term,  4th  Dept,  July,  1886.)  The  courts  do 
not  hold  even  a  fraudulent  grantee  responsible  for  the  value 
of  the  property  transferred  to  him  in  fraud  of  creditors  in 
cases  in  which  it  appears  that  the  fraudulent  grantee  either 
returned  the  property  to  the  fraudulent  grantor  or  disposed 
of  it  in  payment  of  valid  and  existing  debts  of  the  grantor, 
or  placed  incumbrances  upon  it  for  that  purpose.  {Cramer 
V.  Blood,  57  Barb.  155  ;  48  N.  Y.,  684 ;  Murjphy  v.  Briggs, 
89  id.  451 ;  Bump  on  Fraud.  Conveyances,  476 ;  1  Story's 
Eq.  Jur.  434;  Ames  v.  Blunt,  5  Paige,  14;  Wakemany. 
Grover,  4  id.  23.)  The  items  paid  for  taxes  and  assessments 
preserved  the  property  from  the  demands  of  the  city  and 
county,  and  the  defendant  has  the  right  to  be  subrogated  to 
their  claims  to  the  extent  of  such  payment.     {King  v.  Wilcox 

11  Paige,  595;  Clute  v.  Emmerich,  26  Hun,  10.)  John 
Wilkinson  was  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagees  for  the  payments  made  by  him  upon  the  mort- 
gages, and  upon  equitable  principles  is  entitled  to  an  allowance 
therefor.      {Robinson  v.   Stuart,  10   N.   Y.  190;  Clute  v. 
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Emmerich^  26  Hun,  10.)  He  is  also  entitled  to  an  allowance 
for  the  moneys  expended  by  him  for  repairs  made  by  him 
upon  the  property.  (Jackson  v.  Lvdeling^  99  U.  S.  513; 
Eing  V.  Wilcox^  11  Paige,  595 ;  Clutev.  Emmerich^  26  Hun, 
10 ;  Holmes  v.  Davis^  19  IS".  Y.  489.)  He  is  also  entitled  to 
credit  for  the  expenses  incurred  in  collecting  the  rents  and 
profits.  {Ths  Tremolo  Patent,  23  Wall.  518;  Strong  v. 
Skinner,  4  Barb.  560.)  The  expenses  of  insurance  also  con- 
stitute an  item  which  should  be  allowed.-  {Murtha  v.  Curley, 
90  N.  Y.  372 ;  Van  Sohaich  v.  iT.  F.  Ins.  Co.,  68  id.  434.) 

Fra/nh  Hiscock  for  respondents.  One  who  has  received  the 
rents  and  profits  of  land,  not  being  entitled  to  them,  as  against 
a  judgment-creditor,  having  an  equitable  right  to  the  property 
for  the  satisfaction  of  his  debt,  and  to  tlie  rents  and  profits, 
that  they  may  be  so  applied  is  chargeable  in  accounting  for 
the  rents  and  profits,  with  interest.  {Cowing  v.  Howa/rd,  46 
Barb.  579 ;  Tayl(yr  v.  Taylor,  43  N.  Y.  584 ;  Jackson  v.  Wood, 
24  Wend.  443.)  A  deed  fraudulent  in  fact  will  be  declared 
absolutely  void  and  not  permitted  to  stand  as  security  for  any 
reimbursement  or  indemnity.  {Boyd  v.  Dunlap,  1  Johns.  Ch. 
478-482;  Briggs  v.  Merrill,  58  Barb.  389;  Stomlle  v. 
F.  aaid  M.  Bk.,  16  Miss.  316 ;  Sands  v.  Codwise,  4  Johns. 
598,  599 ;  Wait  on  Fraud.  Con.  264 ;  Bump  on  Fraud.  Con. 
613,  614 ;  Railroad  Co.  v.  Soutter,  13  Wall.  523 ;  Bean  v. 
Smith,  2  Mason,  296-298 ;  Wood  v.  Runt,  38  Barb.  302, 309 ; 
Boland  v.  Walker,  7  Ala.  280 ;  Kerr  on  Fraud  and  Mistake, 
200 ;  Union  Bk.  v.  Walker,  12  Hun,  308.)  The  fraudulent 
vendee  is  not  entitled  to  be  credited  on  this  accounting  with 
the  amount  paid  for  interest  upon  the  mortgages  on  the 
Globe  Hotel  property.  (Bump,  on  Fraud.  Con.  [3d  ed.]  614 ; 
In  re  Mead,  19  Bankruptcy  Reg.  81 ;  Thompson  v.  Bickford, 
19  Minn.  18 ;  Boyd  v.  Dunlop,  1  Johns.  Ch.  478 ;  Van  Wyck 
V.  Baker,  16  Hun,  168 ;  Davis  v.  Leopold,  87  JST.  Y.  620-622  ; 
Lcyre  v.  Diekes,  16  Abb.  N.  C.  47-52 ;  Seivers  v.  Dickover, 
111  Ind.  497;  Bennett  v.  Bates,  94  N.  Y.  373.)  So  far  as 
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the  plaintiffs  are  concerned,  the  payment  of  the  taxes,  as  well 
as  the  interest,  was  voluntary,  and  payments  voluntarily  made 
cannot  be  recovered.  (JSexton  v.  Pepper^  28  Hun,  3 1 ; 
N.Y.&H.  R.  R.  Co.  V.  Marsh,  12  K  Y.  308;  Mayer  v. 
Mayor,  etc,  63  id.  455.)  The  plaintiffs  could  not  possibly 
have  benefited  by  the  insurance,  and,  therefore,  will  not  be 
charged  with  the  burden  of  it.  (Bump  on  Fraud.  Con.  610  ; 
Le  Bow  V.  WUmarth^  91  Mass.  382 ;  BeniJieimer  v.  Beer,  56 
Miss.  149;  Carpenter  v.  P.  W.  Ins.  Co.,  16  Pet.  495; 
Nipper^ s  Appeal,  75  Perm.  478.)  If  another  person  has  an 
interest  in  the  property  he  may  insure  for  himself ;  nor  can 
he  set  up  a  claim  to  money  which  has  become  due  to  another, 
unless  that  other  be  his  debtor,  and  the  money  is  garnished  or 
attached.  {Carpenter  v.  P.  W.  Ins.  Co.,  16  Pet.  495 ;  Nippei^9 
Appeal,  75  Penn.  St  478,  479.) 

Earl,  J.  Upon  the  trial  of  this  action  it  was  adjudged  that 
the  deed  from  J.  Forman  and  Alfred  Wilkinson  to  John 
Wilkinson  was  executed  and  delivered  by  them  and  received 
by  him  with  intent  on  the  part  of  each  of  them  to  hinder, 
delay,  cheat  and  defraud  the  plaintiffs  and  other  creditors  of 
tlie  grantors,  and  that  it  was,  therefore,  fraudulent  and  void 
and  should  be  set  aside.  It  was  held  at  the  General  Term,  by 
the  decision  now  under  review,  that,  because  the  grantee,  John 
Wilkinson,  was  an  active  and  guilty  participant  in  the  fraud, 
he  was  entitled  to  no  deduction  from  the  gross  amount  of 
rents  received  by  him  on  account  of  money  paid  by  him  either 
for  taxes,  interest,  repairs,  insurance  or  the  expenses  of  collect- 
ing the  rents.  This  conclusion  was  reached  by  the  application 
of  the  general  rule  that  a  fraudulent  grantee  thus  situated  is 
entitled  to  no  protection,  aid  or  assistance  from  a  court  of 
equity.  A  general  statement  of  the  rule  is  found  in  Sands^ 
V.  Codwise  (4  Johns.  537),  in  the  language  of  Chief  Justice 
Kent,  as  follows :  "  A  fraudulent  conveyance  is  no  conveyance 
as  against  the  interest  intended  to  be  defrauded.  This  is  the 
plain  language  and  intelligent  sense  of  the  rule  of  the  common 
law.     It  is  impossible  that  these  deeds  can  be  permitted  to 
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stand  as  a  security  if  they  are  to  be  adjudged  void  ah  initio. 
If  they  have  no  lawful  existence,  it  would  be  inconsistent  and 
absurd  to  recognize  them  for  any  lawful  j)urpose.  I  presume 
there  is  no  instance  to  be  met  with  of  any  reimbursement  or 
indemnity  afforded  by  a  court  of  cliancery  to  9k  particeps 
eriminis  in  a  case  of  positive  fraud.  In  Smith  v.  Loader 
(Prec.  in  Chan.  80),  the  party  advancing  money  to  an  agent 
under  a  combination  with  him  to  cheat  the  principal,  lost  his 
'^hole  security  from  the  principal  for  the  money  actually 
advanced  to  his  agent.  It  is  fit  and  proper  that  this  result 
should  take  place^  as  a  contrary  course  might  afford  counte- 
nance to  fraud  by  giving  it  a  partial  effect.  It  would  not 
become  a  court  of  equity  to  take  a  single  step  to  save  harm- 
less  a  party  detected  in  a  fraudulent  combination  to  cheat."^ 
In  Boyd  v.  Dunlap  (1  Johns.  Ch.  479)  the  same  learned 
jurist  said :  ''A  deed  fraudulent  in  fact  is  absolutely  void,  and 
is  not  permitted  to  stand  as  security  for  any  purpose  of  reim- 
bursement or  indemnity."  In  Lohatein  v.  Lelin  (120  111.  549) 
it  was  held  that  a  deed,  fraudulent  in  fact,  is  absolutely  void 
as  against  creditors  of  the  grantor,  and  will  not  be  permitted  to 
stand  as  a  security  for  any  purpose  of  reimbursement  or  indem- 
nity, but  that  it  is  otherwise  with  a  deed  which  is  only  con- 
structively fraudulent ;  that,  in  the  latter  case,  the  grantee 
may  hold  the  same  as  a  security  for  a  debt  honestly  due 
him. 

The  following  cases  are  particularly  relied  upon  to  sustain 
the  conclusion  of  the  General  Term :  Bean  v.  Smith  (2  Mason, 
252)  ;  Railroad  Co.  v.  Soutter  (13  Wall.  517)  ;  Borland  v. 
Walker  (7  Ala.  269) ;  Thompson  v.  Bickford  (19  Minn.  17)  j 
AUen  V.  Berry  (50  Mo.  90) ;  Seivera  v.  Dickover  (101  Ind. 
.  495) ;  Stovall  v.  Famrvers  and  Merchants'^  Bank  (16  Miss.  305); 
Kenney  v.  Brown  (3  Ridg.  P.  C.  462)  ;  Backhouses  Admin- 
istrator V.  Jett  (1  Brock.  500);  Blov)  v.  Maynard — Law- 
rence V.  Blow  (2  Leigh  [Va.]  29) ;  Peters  v.  Smith  (4  Eich. 
Eq.  [S.  C]  197);  Mosely  ^r.  Miller  (13  Bush,  408);  Van 
ILom  V.  Fonda  (5  Johns.  Ch.  38S)  ;  King  v.  Wilcox  (U  Paige, 
589) ;  Lore  v.  Dierkes  (16  Abb.  N.  C.  47) ;  Unimi  National 


492  Loos  et  al.  v.  Wilkinson.  [May, 

Opinion  of  the  Court,  per  Eabl,  J. 

BanJc y.  Warner  (12  Hun,  306) ;  Woodv.  Etmt (38  Barb.  302) ; 
Davis  V,  Leopold  (87  JST.  Y.  620). 

"We  have  carefully  examined  these  authorities  and  they 
furnish  very  little,  if  any,  countenance  for  the  contention  of 
the  plaintiffs.  They  are  all  cases  where  the  fraudulent  grantee 
was  asking  for  the  active  interference  of  some  court  for  hjs 
protection,  or  for  his  reimbursement  for  improvements,  for 
moneys  paid  in  pursuance  of  the  fraudulent  arrangement  vnth 
his  grantor,  or  to  discharge  incumbrances,  or  to  secure  to  him 
the  payment  of  a  debt  due  to  him  from  the  fraudulent  grantor, 
or  where  he  was  compelled  to  account  for  profits  which  he  had 
actually  made,  or  could  have  made,  out  of  the  property  fraudu- 
lently conveyed ;  and  the  equitable  rule  was  enforced  that  "  he 
who  hath  eonunitted  iniquity  shall  not  have  equity,"  which  is 
merely  another  way  for  saying  "  that  one  who  comes  into  a 
court  of  equity,  seeking  its  aid,  must  come  with  clean  hands." 
But  in  none  of  them  was  the  question  really  involved  or  dis- 
cussed, with  which  we  are  now  deaUng,  with  the  possible 
exception  of  three  cases,  to  which  we  now  call  attention. 

In  Wood  V.  Hunt  evidence  was  given  that  the  fraudulent 
grantee  of  land,  subsequently  to  the  grant,  paid  certain  debts 
of  the  grantor  and  purchased  certain  obligations  against  him, 
and  it  was  held  that  the  grantee,  by  such  evidence  alone,  did 
not  present  a  case  which  entitled  him  to  demand,  as  a  condi- 
tion to  the  granting  of  relief  to  the  creditors  of  the  grantor 
by  adjudging  the  grant  void  and  directing  a  sale  of  the 
premises,  and  the  satisfaction  of  a  judgment-creditor  from 
the  proceeds  of  the  sale,  that  any  provision  should  be  made  for 
his  indemnity  for  sums  which  he  had  thus  voluntarily  paid. 
The  complicity  of  the  grantee  in  the  fraud  of  the  grantor 
■deprived  him  of  any  right  to  relief,  in  respect  to  such  pay- 
ments, from  a  court  of  equity.  In  that  case  the  fraudulent 
grantee  was  seeking  the  protection  of  the  court  for  payments 
to  creditors  of  the  grantor,  and  to  the  grantor  himself.  It  is 
true  that,  in  a  certain  contingency,  he  was  ordered  to  account 
for  rents  and  profits.  But  there  was  no  adjudication  as  to  the 
principles  upon  which  such  an  accounting  should  be  had,  and 
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no  holding  that,  upon  such  an  accounting,  a  fraudulent  grantee 
should  be  bound  to  account  for  the  gross  rents  and  profits 
received  without  any  allowance  for  taxes  or  repairs. 

In  HwmpBon  v.  Bickford  the  court  said :  "  In  equity  a 
conveyance  set  aside  as  constructively  fraudulent  is  upheld 
in  favor  of  one  not  guilty  of  actual  fraud  to  the  extent  of  the 
actual  consideration,  and  is  vacated  only  as  to  the  excess.  But 
if  there  be  actual  fraud,  there  is  no  diflPerence  between  law 
and  equity.  The  conveyance  is  considered  as  void  ah  initio^ 
and  set  aside  entirely  and  cannot  stand  as  security  to  the 
fraudulent  grantee.  It  is  the  same  thing  as  if  no  deed  had 
ever  been  executed."  In  the  head  note  it  is  stated  that  the 
rents  and  profits  and  the  proceeds  of  the  parcel  of  land  sold 
were  liable  to  the  same  extent  as  the  land,  and  that  the  grantee 
was  accountable  for  them  to  the  grantor's  creditors,  without 
deduction  for  his  demands,  or  for  the  money  paid  for  taxes, 
or  to  extinguish  liens  or  incumbrances  placed  thereon  by  the 
grantor.  The  facts  as  to  the  payment  of  the  taxes  do  not 
appear.  There  is  no  discussion  as  to  them  in  the  opinion, 
and  it  does  not  appear  clearly  from  the  opinion  that  the  court 
held  that  the  fraudulent  grantee  could  not  have  a  deduction 
from  the  rents  on  account  of  taxes  paid  by  him.  So  far  as  it 
was  held  that  the  fraudulent  grantee  could  not  claim  reimburse- 
ment for  the  liens  or  incumbrances  paid,  or  that  he  could  not 
have  satisfaction  of  the  indebtedness  from  the  fraudulent 
grantor  to  him,  it  was  simply  an  enforcement  of  the  general 
rule  in  harmony  with  all  the  other  cases.  The  main  contention 
there  was  as  to  the  indebtedness  of  the  fraudulent  grantor  to 
the  fraudulent  grantee ;  and  it  does  not  appear  that  the 
fradulent  grantee  was  required  to  account  for  the  gross  rents. 

In  Allen  v.  Berry  it  was  held  that  where  a  creditor  pur- 
chases the  lands  of  his  debtor  at  a  sale  under  execution,  and 
brings  suit  against  the  debtor  and  a  third  party  to  set  aside,  as 
fraudulent,  a  conveyance  of  the  land  from  the  former  to  the 
latter,  no  principle  9f  equity  will  permit  the  fraudulent  grantee 
to  offset,  against  the  value  of  the  property  the  amount  he 
may  have  paid  for  it ;  that  fraud  renders  the  deed  absolutely 
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void  as  to  creditors,  and  the  plaintiff  is  entitled  to  recover  the 
property  and  its  rents,  etc.,  as  though  no  such  fraudulent  deed 
•ever  had  been  made.  In  that  case  Jones,  the  fraudulent 
grantee,  put  improvements  upon  the  house  fraudulently  con- 
veyed to  liim  to  the  amount  of  about  $1,200  and  he  occupied 
it  himself,  and  it  was  proven  that  the  rents  and  profits  were 
worth  $100  per  annum,  and  he  was  ordered  to  pay  the  plaintiff 
$400  for  four  years  rent.  It  does  not  appear  that  tlie  improve- 
ments made  upon  the  house  were  necessary  for  its  preserva- 
tion or  to  make  it  suitable  for  occupation.  The  costs  of  the 
improvements  were  not  actually  disallowed.  The  property 
was  sold  under  a  mortgage  foreclosure  and  there  was  a  surplus 
of  $1,700  which  came  into  the  hands  of  Jones,  and  this  state- 
ment is  contained  in  the  opinion :  "  The  decree  does  not  refer 
to  the  improvements  by  Jones  on  the  Hamilton  house,  nor 
"does  it  charge  him  with  the  overplus  money  he  received  at  the 
sale  under  the  county  mortgage,  which,  with  other  moneys 
'Collected  by  him,  was  more  than  the  amount  of  the  alleged 
improvements."  It,  therefore,  appears  in  tliat  case  that  the 
fraudulent  grantee  was  allowed  to  retain  more  money  than 
the  amount  of  the  improvements  made  by  him  upon  the  house. 
These  cases,  therefore,  have  little  or  no  bearing  upon  the 
present  discussion. 

The  only  authority  we  have  been  able  to  fiild  squarely 
upholding  the  plaintiff's  contention  is  Stroke  %  Cme  (1  Bland's 
Ch.  R.  57).  In  that  case  Strike  was  the  fraudulent  grantee  of 
proi^erty  subject  to  a  ground  rent,  and  he  was  compelled  to 
account  for  the  full  value  of  the  rents  and  profits  of  the  prop- 
erty, rejecting  entirely  his  claim  for  his  advances  in  payment 
of  taxes,  ground  rent  and  an  assessment  for  a  street  extension. 
While  the  rule  as  to  the  responsibility  of  fraudulent  grantees 
was  there  very  accurately  stated  and'  properly  applied  by  the 
chancellor  of  Maryland,  so  far,  however,  as  it  was  decided 
that  the  fraudulent  grantee  should  be  made  to  accoimt  for  rents 
and  profits  witliout  any  allowance  for  taxes,  assessments  and 
ground  rents  paid  by  him,  it  is,  we  believe  unsupported  by  any 
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authority,  and  stands  without  a  fellow  in  this  country  or  in 
England. 

There  is  not  a  hint  in  any  authority  in  this  state  sustaining 
the  contention  of  the  plaintiffs.  But  here  and  elsewhere 
there  are  some  authorities  which  sustain  the  claim  of  the 
^pellant  as  to  some  of  the  items  at  least  which  were  dis- 
allowed at  the  General  Term.  In  Bump  on  Fraudulent 
Conveyances  (575),  it  is  said:  "When  the  transfer  is 
tainted  with  actual  fraud,  no  allowance  can  be  made  for 
improvements.  It  would  seem,  however,  to  be  just  and 
reasonable  to  allow  expenditures  as  an  offset  to  rents  and 
profits,  especially  when  they  have  been  made  to  pay  taxes." 
In  Jackson  v.  Ludding  (99  U.  S.  513)  the  case  arose  under 
the  civil  law  as  administered  in  Louisiana,  and  cannot,  there- 
fore, be  an  authority  in  this  case.  But  Mr.  Justice  Bbadley, 
delivering  the  opinion  in  that  case,  said :  "  But  as  the  vice  of 
their  title  consisted  in  their  own  inequitable  acts  and  proceed- 
ings, we  think  that  they  are  to  be  regarded,  in  the  language  of 
the  civil  law,  as  possessors  in  bad  faith.  The  common  law 
allows  nothing  to  the  possessor  in  good  or  bad  faith  for  expendi- 
tures made  upon  land  from  which  he  is  evicted  by  superior 
title ;  but  equity,  in  cases  within  its  jurisdiction,  allows  the 
possessor  in  good  faith  for  repairs  and  improvements,  but  where 
the  possessor  (being  a  trustee)  has  been  guilty  of  actual  fraud, 
it  makes  him  no  allowance  for  improvements,  but  allows  him 
compensation  for  necessary  repairs."  In  Sands  v.  Codwise^ 
while  the  general  rule  as  to  the  situation  and  responsibilities 
of  fraudulent  grantees  is  accurately  and  fully  stated  by 
Chief  Justice  Kent,  and  the  fraudulent  grantees  there  were 
ordered  to  account  for  the  rents  and  profits  of  the  lands  con- 
veyed to  them,  it  was  ordered  (p.  605)  that,  in  taking  such 
accounts,  allowances  should  be  made  for  taxes,  repairs  and 
improvements  permanently  useful,  and  that  only  the  balance 
of  the  rents  and  profits  should  be  paid  to  the  assignee  of 
the  estate  of  the  fraudulent  grantor;  and  that  case  seems 
to  be  a  precise  authority  for  the  allowance  in  this  case  of 
the  sums  pjiid   by  John  "Wilkinson  for  taxes  and  repairs. 
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In  Van  Horn  v.  Fonda^  the  defendant  was  held  to  be  & 
fraudulent  purchase:  of  what  was  called  the  Caughnawaga 
farm,  and  it  was  decree  1  that  ho  should  convey  the  same  to 
the  plaintiffs  free  from  all  incumbrances.  The  learned  counsel 
for  the  plaintiffs,  Mr.  Henry,  admitted  that  while  the  defend- 
ant should  be  charged  with  the  rents  and  profits  of  the  farm 
he  should  be  credited  with  actual  expenditures  for  repairs. 
Chancellor  Kent  held  that  the  defendant  ought  to  bo  charged 
with  the  rents  and  profits,  and  credited  "  with  expenditures, 
for  actual  repairs."  He  said  further :  "  Nor  do  I  think  that 
the  defendant  ought  to  be  allowed,  under  the  circumstances  of 
this  case,  for  what  might  otherwise  be  deemed  beneficial 
improvements  made  by  him  on  the  Caughnawaga  farm.  He 
entered  in  his  own  wrong,  and  held  under  a  claim  of  title 
procured  by  fraud,  and  he  is  not  entitled  beyond  the  amount 
of  his  actual  expenditures.  Everything  beyond  that  wa& 
gratuitous.  A  fraudulent  possessor  is  never  allowed  for 
beneficial  improvements." 

In  King  v.  WUcox  (11  Paige  Ch.  689),  the  owner  of 
a  lot,  with  a  house  thereon,  which  was  subject  to  two 
mortgages,  conveyed  it  absolutely  to  his  brother-in-law 
for  the  purpose  of  defrauding  his  creditors,  and  the  grantee 
subsequently  went  into  possession  and  received  the  renta 
and  profits  and  made  some  improvements  thereon,  and 
subsequently  paid  and. took  an  assignment  of  the  mortgages, 
and  it  was  held  that  a  subsequent  creditor  of  the  fraudulent 
grantor  had  a  right  to  file  a  bill  to  set  aside  the  fraudu- 
lent conveyance,  and  to  have  the  proceeds  of  the  prop- 
erty applied  to  the  payment  of  his  debt,  after  paying  the 
amount  due  upon  the  mortgages,  and  the  value  of  the  improve- 
ments made  by  the  fraudulent  grantee  upon  the  premises. 
It  was  also  held  that  in  taking  an  account  of  the  rents 
and  profits  of  the  premises  received  by  the  fraudulent 
grantee,  to  be  offset  against  the  amount  due  to  him  upon 
the  mortgages,  he  should  not  be  charged  with  that  part  of  the 
rents  and  profits  which  had  arisen  exclusively  from  his  own 
improvements.     The  chancellor  said :    "  So  far  as   respects 
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the  mortgages  held  by  the  fraudulent  grantee,  the  rents 
and  profits  are,  unquestionably,  an  equitable  oflEset,  after 
deducting  for  taxes  and  assessments,  except  such  part  of 
the  rents  and  profits  as  have  arisen  exclusively  from 
improvements  made  by  Sawyer,  the  fraudulent  grantee/* 
It  is  true  that  there  the  fraudulent  grantee,  after  he  had 
taken  an  assignment  of  the  mortgages,  was,  in  some  sense,  a 
mortgagee  in  possessioiL  Yet  he  had  taken  the  conveyance 
and  gone  into  poesession  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor,  and  it  is  not  perceived  how,  while  he 
was  thu3  in  possession,  he  could  better  his  condition  by  taking 
an  assignment  of  valid  mortgages  for  the  purpose  of  stiU 
further  effectually  carrying  out  the  fraudulent  scheme.  He 
was  still  a  fraudulent  grantee  in  poesession  and  bound  to 
account  for  the  rents  and  profits  upon  the  same  principles 
which  would  be  applicable  to  any  other  fraudulent  grantee ; 
and  yet  it  was  held  that  he  was  entitled  to  deductions  on 
account  of  taxes,  assessments  and  improvements. 

A  further  reference  to  the  authorities  is  not  needful.  "We 
think  the  weight  of  authority  is  where  we  might  expect  to 
find  it,  in  favor  of  the  allowance  of,  at  least,  some  of  the 
claims  of  John  Wilkinson  which  were  disallowed  at  the  General 
Term.  It  is  the  general  rule,  even  in  actions  to  recover 
damages  for  pure  torts,  that  the  plaintiff  shall  recover  com- 
pensation for  such  damages  only  as  he  has  actually  suffered ; 
and  such  is  the  invariable  rule  in  all  cases  except  nvhere,  by 
the  settled  rules  of  law,  punitive  damages  may  be  awarded, 
and  in  such  cases  courts  are  constantly  striving  to  come  nearer 
to  the  rule  of  compensation,  leaving  the  wrong-doer  to  the 
criminal  courts  for  punishment  In  actions  of  ejectment,  even 
against  persons  occupying  land  without  a  shadow  of  right,  the 
plaintiff  can  recover  as  mesne  profits  only  the  rental  value  as 
in  an  action  for  use  and  occupation,  and  such  value  is  not 
based  upon  gross  rents,  but  upon  net  rents  after  allowance  for 
necessary  repairs,  taxes  and  other  fixed  charges.  (Murray  v. 
Govemeur,  2  Johns.  Cas.  438 ;  Holmes  v.  Davis,  19  N.  Y.  488.) 
SicKELS— Vol.  LXYIII.     63 
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The  wrongful  infringer  of  a  patent  is  not  required  to  pay  to 
the  patentee  the  gross  profits  he  has  made,  but  only  the  net 
profits.  {The  Tremolo  Patent,  23  Wall,  518 ;  BuvMl  v.  Denig, 
2  Otto,  716). 

It  is  true  that  a  fraudulent  grant  to  a  grantee  who  is  a 
guilty  participant  in  the  fraud,  must  as  to  the  creditors 
of  the  grantor  be  treated  as  void  ah  imtio.  But  the  only 
way  the  creditors  can  reach  the  rents  and  profit*  received  by 
the  grantee  is  by  an  accounting  in  equity.  And  what  does 
such  an  accounting  mean,  'i  Does  it  mean  that  he  shall  pay  for 
more  rent  than  he  has  received  or  could  have  received,  for 
more  profits  than  he  has  made  or  could  have  made?  Shall  he 
Account  to  the  creditors  for  more  rents  than  they  could  have 
received  if  they  had  had  possession  of  the  real  estate  ?  If 
the  grant  be  of  a  waste  piece  of  land  which  the  grantee  has 
improved  so  as  to  make  rent  possible,  shall  he  account  for  gross 
rents  without  any  allowance  for  his  improvements  ?  If  the 
fraudulent  conveyance  be  of  a  vessel,  unseaworthy,  and  the 
vendee  makes  her,  by  repairs,  seaworthy,  and  then  charters 
her,  shall  he  be  required  to  account  for  the  gross  charter- 
money  ?  Or,  in  the  cases  above  cited,  where  the  fraudulent 
vendee  of  slaves  was  compelled  to  account  for  their  hire, 
would  an  allowance  for  their  maintenance  while  they  were 
working  for  hire  have  been  denied?  To  answer  these 
queries  in  the  aflirraative  would,  even  in  a  court  of  equity, 
be  a  wide  departure  from  the  rule  of  compensation.  It 
would  be  spoliation,  not  justice  or  equity.  A  court  of 
equity  does  not  sit  for  the  punishment  of  criminals.  If  a 
fraudulent  grantee  has  violated  the  criminal  law,  he  may 
be  prosecuted  and  punished  in  the  criminal  courts.  "While 
such  a  grantee  will  not  be  allowed  for  permanent  improvements 
made  upon  the  granted  property  to  suit  his  fancy  or  simply  to 
promote  his  supposed  interests,  when  the  creditors  of  the 
grantor  come  into  a  court  of  equity  seeking  to  compel  him  to 
account  for  rents  and  profits,  the  accounting  must  be  upon 
equitable  principles ;  and  when  he  has  been  compelled  to  sur- 
render the  property  conveyed  to  him,  and  to  account  for  all  the 
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profits  he  has  made,  or  could  have  made,  or  ought  to  have 
made  therefrom,  the  ends  of  justice  have  been  completely  and 
exactly  attained. 

Now,  looking  first  at  the  taxes  paid  by  John  Wilkin- 
son, they  were  imposed  by  supreme  authority  for  the  benefit 
of  the  public  and  were  inevitable.  If  the  creditors  had 
taken  the  property  at  the  time  John  Wilkinson  took  it, 
they  would  have  been  obliged  to  pay  them.  By  the  payment 
he  did  them  no  wrong  and  caused  them  no  prejudice.  Why 
should  he  not  be  allowed  them  ?  Upon  what  principle  of  equity 
or  upon  what  fi:round  of  reason  or  public  policy  or  justice  can 
he  be  compelled  to  allow  for  the  gross  rents  without  any  deduc- 
tion whatever  for  the  taxes  which  he  was  obliged  to  pay? 

In  reference  to  the  repairs  it  was  found  that  "  they  were 
necessary  for  the  preservation  of  the  property  and  to  keep  the 
same  tenantable."  The  expenses  for  them  were  not  made  in 
pursuance  of  or  to  carry  out  the  fraudulent  scheme  or  to 
gratify  the  caprice  of  John  Wilkinson ;  but  they  were  necessary 
to  preserve  this  very  property  for  the  creditors,  and  to  make 
the  rents  for  which  he  is  accountable.  Why,  then,  should  he 
not  be  allowed  for  such  expenses  ?  No  harm  or  prejudice  is 
caused  the  creditors  by  such  allowance.  The  repairs,  as  it  turned 
out,  were  really  made  for  their  benefit. 

As  to  the  interest  upon  the  mortgages,  there  was  no  dispute 
that  the  mortgages  were  valid  liens  upon  the  property ;  the 
interest  had  to  be  paid.  If  the  creditors  had  taken  the  prop- 
erty, they  would  have  been  obliged  to  pay  it.  The  payment 
was  one  made  for  their  benefit  and  in  their  interest.  It  had 
no  connection  whatever  with  the  fraudulent  scheme,  and  it  is 
impossible  to  perceive  upon  what  principles  of  justice  or  equity 
an  allowance  for  such  a  payment  could  be  refused. 

The  case  would  be  different  if  John  Wilkinson  were  so  situated 
that  he  was  obliged  to  come  into  a  court  of  equity  and  ask  for 
affirmative  relief  that  these  claims  be  enforced  against  the  prop- 
•erty  or  paid  out  of  it.  Then  the  court  might  leave  him  entangled 
in  the  toil  which  he  himself  had  woven  —  the  victim  of  his 
own  fraudulent  acts.     But  he  asks  nothing.     He  is  on  the 
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defensive.  He  is  bound  to  account  for  the  rents,  but  claims 
that  these  sums  have  been  expended  out  of  them  and  that  he 
has  only  the  balance  for  which  he  is  accountable.  The  court 
could  have  compelled  him  to  account  either  for  the  rental 
value  of  the  property  or  for  the  rents  actually  received ;  and 
if  he  had  been  compelled  to  account  for  the  rental  value,  it 
would  have  been  that  value,  with  the  interest,  taxes  and  repairs 
considered  upon  the  question  of  the  value ;  and  the  plaintife 
should  not  be  in  a  better  position  when,  instead  of  taking  the 
rental  value,  which  is  really  all  they  have  lost,  they  take  what 
he  has  actually  received  for  rents,  which  must  mean  what  he 
•has  received  after  the  necessary  deductions. 

We  are  not  quite  so  clear  that  an  allowance  ought  to  be 
made  for  the  expense  of  collecting  thp  rents.  If  John  Wil- 
kinson had  done  the  work  of  collecting  the  rents  personally, 
no  allowance  for  that  work  could  be  made.  But  the  property, 
from  which  the  rents  came,  was  very  large  and  valuable,  and 
it  was  placed  by  him  in  the  hands  of  an  agent  who  managed 
it  and  collected  the  rents,  and  we  think  that  an  allowance  for 
commissions,  which  is  an  ordinary  allowance  in  such  cases,  is 
proper.  The  rents  came  to  him  reduced  by  the  amount  of 
this  charge,  and  in  estimating  the  rental  vahie  of  real  estate, 
a  charge  of  this  kind  would  generally  be  considered. 

But  the  claim  for  insurance  rests  upon  different  principles. 
That,  in  no  way,  as  it  turned  out,  benefited  any  one.  It  was  not 
an  insurance  for  the  benefit  of  the  creditors,  but  solely  for  the 
benefit  of  John  Wilkinson ;  and  if  the  property  had  burned 
down,  they  could  not  have  enforced  it  in  their  favor.  In  that 
event  no  one  could  have  collected  the  insurance  excepting 
John  Wilkinson,  and  he  might  have  failed ;  and  even  if  he 
had  succeeded  in  getting  the  insurance  money,  it  is  not  certain 
that  these  creditors  would  have  been  entitled  to  it  or  able  to 
reach  it.  {Nippa^  Appeal^  75  Pa.,  472 ;  Carpenter  v.  Provir 
dence  and  Washington  Ine,  Co.y  16  Peters,  495 ;  Leroy  v. 
Wilmott,  9  Allen,  382.) 

The  finding  of  the  referee  in  reference  to  the  insurance  is 
as  follows :  "  That  between  the  9th  day  of  December,  1884, 
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and  the  Ist  day  of  June,  1886,  Mr.  Chamberlain  also  paid  for 
insurance  upon  the  Globe  Hotel  property  and  the  residences  of 
J.  F<»7nan  and  Alfred  Wilkinson,  conveyed  to  John  Wilkinson, 
the  sum  of  $2,136.91 ;  that,  by  the  terms  of  a  portion  of  said 
policies,  the  loss,  if  any,  which  would  occur,  was  first  made 
payable  to  J.  Forman  and  AKred  Wilkinson  as  executors  of 
the  last  will  and  testament  of  John  Wilkinson,  the  interest 
so  sought  to  be  protected  being  the  mortgaged  interests  above 
described;  that  prior  to  the  expiration  of  a  portion  of  said 
policies,  to  wit,  on  the  7th  day  of  October,  1886,  with  the 
consent  of  the  insurers,  a  provision  was  inserted  in  the 
respective  policies  then  in  force  providing  that  said  policies 
insured  John  Wilkinson,  J.  Forman  Wilkinson  and  the  estate 
of  Alfred  Wilkinson,  Charles  E.   Hubbell  and  Albert  K. 
Hiscock,  as  receivers  under  certain  judgments  of  J.  Forman 
and  Alfred  Wilkinson,  and  Charles  E.  Hubbell,  as  assignee  of 
said  Wilkinsons,  as  their  respective  interests  may  be  determ- 
ined ;  that  the  premiums  on  all  of  said  policies  were  paid  by 
Mr.  Chamberlain."    It  is  impossible  to  perceive  how  any 
allowance  could  be  made  to  John  Wilkinson  for  the  expense 
of  insurance  procured  for  the  benefit  of  the  mortgagees.     But 
it  appears  that  on  the  7th  day  of  October,  1886,  by  consent 
of  the  insurers,  a  provision  was  inserted  in  the  policies,  then  in 
force,  providing  that  they  should  insure  John  Wilkinson, 
J.  Forman  Wilkinson,  and  the  estate  of  Alfred  Wilkinson, 
Charles  E.   Hubbell  and  Albert  K.  Hiscock,  as  receivers 
appointed  in  this  action ;  and  so  far  as  the  receivers  them- 
selves adopted  the  insurance,  and  thus  secured  its  protection, 
it  is  proper  that  they  should  bear  the  expense  thereof.     But 
how  much  of  the  expense  they  should  equitably  bear  was  not 
shown,  and  cannot   be  ascertained  from  this  record.     It  is 
possible  that  some  apportionment  of  the  expense  of  insurance 
ought  to  be  made  and  can  be  made,  and  if  that  be  so,  a  further 
reference  may  be  ordered,  in  the  discretion  of  the  Supreme 
Court,  to  ascertain  the  amount ;  but  no  allowance  can  now  be 
made  for  it. 

It  is  claimed,  on  behalf  of  John  Wilkinson,  that  he  should 
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have  been  allowed  his  full  claim  for  commissions  paid  his 
agent  for  collecting  the  rents,  as  found  by  the  referee,  to  wit, 
$2,123.31,  and  that  the  Special  Term  erred  in  allowing  him 
only  $900  for  that  item.  All  the  evidence  was  before  the 
judge  at  the  Special  Term,  and  we  cannot  say  that  he  erred 
in  his  estimate  of  the  value  of  the  services  and  the  amount  to 
be  allowed  as  compensation  therefor. 

John  Wilkinson  actually  paid  upon  the  mortgages,  which 
were  liens  upon  the  property,  interest  at  the  rate  of  seven  per 
cent ;  but  the  referee  and  the  Special  Term  credited  him  with 
interest  at  the  rate  of  six  per  cent  only.  In  this,  we  think, 
there  was  no  error.  The  mortgages  had  been  long  past  due, 
and  six  per  cent  only  could  be  demanded  by  the  mortgagees. 
He  could  not  claim  credit  for  an  over-payment.  So  far  as 
the  one  per  cent  is  concerned  the  creditors  derived  no  benefit 
whatever  therefrom.     {Bennett  v.  Bates,  94  N.  Y,  373.) 

Our  conclusion,  therefore,  is  that  the  order  of  the  General 
Term  should  be  reversed  and  the  order  of  the  Special  Terra 
modified  by  striking  out  the  credit  of  $2,136.90  for  insur- 
ance; and  as  thus  modified  it  should  be  affirmed,  without 
costs  to  either  party,  upon  appeal  to  the  General  Term  and  to 
this  court. 

EuGEK,  Ch.  J.,  Andrews  and  Peckham,  J  J.,  concur; 
Danforth,  Finch  and  Gray,  JJ.,  concur  as  to  all  except  the 
item  of  $900  for  expenses  of  collecting  rent. 

Judgment  accordingly. 
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"3    50S 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  lilLJ!! 

Cajkolinb  E.  Cbossman  et  al.,  as  Executors  of  the  Last 
Will  and  Testament  of  Hbnky  Grossman,  Deceased. 

The  will  of  C.  directed  that  $100,000  should  be  invested  and  the  income 
thereof  paid  to  his  wife  during  her  life;  upon  her  death  the  principal 
to  be  paid  to  H.,  the  testator's  adopted  son,  if  he  shall  then  have  arrived 
at  the  age  of  twenty-eight  years;  if  not,  it  was  to  be  kept  invested  and 
the  income  applied  to  his  use  until  he  arrived  at  the  age  of  twenty-eight, 
and  then  the  principal,  with  any  accumulations  of  income,  to  be  paid  to 
him.  In  case  of  his  death  before  arriving  at  that  age,  without  leaving 
lawful  issue,  the  will  directed  that  said  principal  should  be  divided  among 
certain  beneficiaries  named;  if  he  left  lawful  issue,  then  said  sum  was 
directed  to  be  paid  to  such  issue.  The  residuary  clause  of  the  will  pro- 
vided as  follows :  "  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  wheresoever  and  whatsoever,  and  such  as  I  shall  here- 
after acquire,  I  do  give,  devise  and  bequeath  to  my  adopted  son,  *  »  * 
to  be  paid  over  to  him  when  he  shall  have  arrived  at  the, age  of  twenty- 
eight  years."  Following  this  were  provisions  disposing  of  the  residuum 
in  case  of  the  death  of  H.  before  reaching  the  age  of  twenty-eight. 
C.  died,  leaving  his  widow  and  H.  surviving  him.  H.  died  after  reaching 
the  age  of  twenty-eight;  the  widow  survived  him.  On  an  application 
of  the  executors  of  C.  for  a  settlement  of  their  accounts,  certain  of  the 
latter's  next  of  kin  appeared  and  filed  objections  thereto,  which  were 
overruled  on  the  ground  that  they  were  not  interested  in  the  estate. 
Ilcld,  no  error;  that  H.  took  a  vested  interest  in  remainderin  the  $100,000, 
if  not  by  virtue  of  the  clause  setting  it  apart,  at  least  under  the  residuary 
clause. 

The  will  contained  no  direction  as  to  the  disposition  of  the  income  of  the 
residuary  estate  until  H.  reached  the  age  of  twenty-eight.  Ildd,  that, 
under  the  Revised  Statutes  (1  R  S.  726,  §  40),  the  rents  and  profits  of 
the  real  estate  were  payable  as  they  accrued  toH.,  he  being  presumptively 
entitled  to  the  next  eventual  estate,  and  so  far  as  the  residuary  estate  was 
personal,  its  income  belonged  to  H.  as  the  owner  of  the  corpus  thereof, 
and  was  payable  to  him  as  it  accrued. 

(Argued  April  17,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  final  decree  of  the 
Surrogate's  Court  of  Kings  county. 
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Henry  Crossinan  died  January  7,  1881,  leaving  a  last  will 
and  testament,  the  third  and  seventh  claufies  of  which  are  as 
follows : 

"  Third.  I  desire  to  make  ample  provision  for  the  support 
and  maintenance  of  my  said  wife,  and,  in  addition  to  what  I 
have  above  given,  I  order  and  direct  that  my  executors,  before 
paying  the  l^acies  hereinafter  mentioned,  do  set  apart  of  my 
estate  the  sum  of  one  huiidred  thousand  dollars,  and  keep 
the  same  invested  and  out  at  interest,  and  that  they  apply  the 
interest  or  income  therefrom  to  the  use  of  my  said  wife  in 
half-yearly  payments,  or  oftener  if  convenient,  during  the 
term  of  her  natural  life,  and  that  from  and  after  her  death 
they  pay  over  the  said  sum  of  one  hundred  thousand  dollars 
to  our  adopted  son,  Henry  C.  Grossman,  if  he  shall  then  have 
arrived  at  the  age  of  twenty-eight  years ;  but  if,  at  the  decease 
of  my  wife,  he  shall  not  have  arrived  at  the  age  of  twenty- 
eight  years,  then  piy  executors  are  directed  to  keep  the  same 
invested  until  he  shall  have  arrived  at  that  age,  and  that  they 
apply  the  interest  or  income  to  his  use,  and  on  his  arrival  at 
the  age  of  twenty-eight  years  the  said  principal  and  the  accu- 
mulated interest  (if  any)  is  to  be  paid  to  him ;  but  if  my  said 
adopted  son  shall  die  before  he  arrives  at  the  age  of  twenty- 
eight  years,  and  not  leaving  lawful  issue  him  surviving, 
then  the  said  mim  of  one  hundred  thousand  dollars  shall  be 
divided  as  follows,  and  I  do  give  and  bequeath  the  same 
accordingly:  One  thousand  dollars  to  the  Orphan  Asylum, 
formerly  in  Cumberland  street,  in  the  city  of  Brooklyn ;  one 
thousand  dollars  thereof  to  the  Brooklyn  Hospital,  and  the 
balance  to  be  equally  divided  among  the  children  and  grand- 
children of  tlie  following  named  persons,  viz. :  The  children 
and  grandchildren  of  my  brother,  James  Grossman,  and  of  my 
sister,  Susan  Bamet,  except  her  son,  Gharles  Bamet;  and 
should  any  of  the  said  cliildren  die  before  me,  leaving  lawful 
issue  him  or  her  surviving,  I  direct  the  share  which  the  one 
so  dying  would  have  been  entitled  to,  if  living,  shall  be  paid 
to  such  issue ;  but  if  my  said  adopted  son  shall  die  under  the 
age  of  twenty-eight  years,  and  leaving  lawful  issue  him  smv 
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viving,  then  the  said  sum  of  one  hundred  thousand  dollars 
is  to  be  paid  over  to  such  issue,  and  I  do  bequeath  the  same 
accordingly. 

"  Seventh,  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  wheresoever  and  whatsoever,  and  such  as  I 
shall  hereafter  acquire,  I  do  give,  devise  and  bequeath  unto 
my  adopted  son  Henry  C.  Grossman,  to  be  paid  over  to  him 
when  he  shall  have  arrived  at  the  age  of  twenty-eight  years ; 
if  my  said  adopted  son  shall  depart  this  life  witjiout  having 
attained  the  age  of  twenty-eight  years,  and  leaving  lawful 
issue  him  surviving,  then  my  said  residuary  estate  shall  be 
paid  over  to  his  issue,  but  if  he  shall  die  under  that  age  and 
without  leaving  lawful  issue  him  surviving,  then  the  whole 
income  of  my  said  residuary  estate  shall  be  applied  to  the  use 
of  my  wife  for  and  during  her  natural  life,  and  upon  her 
decease  the  principal  is  to  be  divided  among  my  next  of  kin 
and  heir&-at-law  as  if  I  had  died  intestate.  I  do  hereby 
nominate,  constitute  and  appoint  my  said  wife,  Caroline  E. 
Grossman,  executrix,  and  my  friend,  Samuel  Burhans,  of 
the  city  of  New  York,  and  my  said  son,  Henry  G.  Grossman, 
executors  of  this  my  last  will  and  testament  and  trustees  under 
the  same,  and  I  do  hereby  authorize  and  empower  them, 
and  the  survivor  of  them,  and  such  one  or  more  of  them  as 
shall  act  for  the  time  being,  to  sell  and  dispose  of  any  and  all  my 
real  estate  not  herein  specifically  devised  and  to  convey  the  same 
to  the  purchaser  or  purchasers  thereof.  It  is  my  earnest 
desire  that  my  friend,  Samuel  Burhans,  will  serve  as  my 
acting  executor  and  trustee.  The  provision  herein  made  for 
my  said  wife,  Garoline  E.  Grossman,  is  to  be  taken  and  accepted 
by  her  in  lieu  and  bar  of  dower  and  all  other  claim  on  my 
estate." 

Later  in  the  same  month  the  will  was  admitted  to  probate 
and  letters  testamentary  thereon  were  issued  by  the  surrogate 
of  Kings  county  to  Garoline  E.  Grossman,  Henry  G.  Grossman 
and  Samuel  Burhans,  the  executors  named  therein.  The  testa- 
tor left  no  issue ;  Henry  G.  Grossman  became  twenty-eight 
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years  of  age  on  the  15th  day  of  October,  1885,  and  died  on  the 
13th  day  of  May  1886,  leaving  Caroline  E.  Grossman,  the  widow 
of  the  testator,  surviving  him.  He  left  a  last  will  and  testa- 
ment in  which  he  disposed  of  all  his  property,  real  and  per- 
sonal, to  Caroline  E.  Crossman  and  Samuel  Burhans.  After 
his  death  Caroline  E.  Crossman  and  Samuel  Burhans,  the  sui> 
viving  executors  of  the  will  of  Henry  Crossman,  made  applica- 
tion to  the  surrogate  for  the  judicial  settlement  of  their  accounts 
as  executors,  and  in  pursuance  of  that  application  their 
accounts  were  presented  to  the  'surrogate  and  came  on  for 
settlement,  and  certain  of  the  next  of  kin  of  the  testator 
appeared  and  contested  the  same,  and  filed  objections  thereto. 
Their  objections  were  all  overruled  on  the  ground  tliat  they 
were  not  interested  in  the  estate  of  the  testator.  The  decree 
of  the  surrogate,  upon  the  final  settlement  of  the  accounts,  was 
affirmed  at  the  General  Term,  and  then  certain  of  the  next  of 
kin  of  the  testator  appealed  to  this  court, 

Eugene  Smith  for  W.  H.  Crossman  et  al.,  appellants. 
Where  there  is  no  express  gift  to  the  remainderman,  the  only 
gift  being  in  the  direction  to  pay  at  a  future  time,  the  gift 
does  not  vest  in  the  remainderman  until  the  time  for  its  pay- 
ment arrives.  In  such  case  the  interest  of  the  remainderman 
is  contingent  prior  to  the  time  of  payment,  and  if  he  dies 
before  the  time  of  payment,  the  gift  fails  as  to  him.  {Smith  v. 
Edwards,  88  N.  Y.  92  :  Colton  v.  Fox,  67  id,  348 ;  Hobson 
V.  Hale,  95  id.  588,  613-616 ;  Shipman  v.  RoJUns,  98  id. 
311 ;  Delafidd  v.  Shipman,  103  id.  463.)  The  language  of 
the  will  conclusively  indicates  a  future,  and  not  a  present, 
disposition  of  the  principal  of  the  fund.  {Shipman  v. 
Rollins,  98  N.  Y.  324 ;  Hobson  v.  Hale,  95  id.  613 ;  Living- 
stone  V.  Oreene,  52  id.  118;  Acker  v.  Gordon,  67  id.  63.) 
In  the  interpretation  of  a  residuary  clause  in  a  will,  or  one 
which  it  is  claimed  bears  any  analogy  to  it,  the  court  will  not 
only  look  at  the  language  employed,  but  the  surrounding 
circumstances,  to  determine  what  the  intention  of  the  testator 
was.     {Kerr  v.  Dougherty,  79  X.  Y.  348.)    The  principal  of 
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the  trust  fund  of  $100,000,  subject  to  the  life  interest  of 
Mrs.  Grossman,  goes  to  the  next  of  kin  of  the  testator,  and 
not  to  the  estate  of  Henry  C.  Grossman,  the  residuary  legatee. 
{Admr  v.  Brimmer ,  74  N.  Y.  539 ;  Xinff  v.  Talbot,  40  id. 
76 ;  Goodwin  v.  Howe,  62  How.  Pr.  134.)  The  income  from 
the  residuary  estate,  intermediate  the  testator's  death  and 
15th  October,  1885,  when  Henry  0.  Grossman  became  twenty- 
eight  years  old,  goes  to  the  next  of  kin.  {Hohson  v.  Hale, 
95  K  Y.  588.) 

Jannes  A.  Hudson  for  Jane  F.  Macarthy,  appellant.  The 
appellant,  with  others,  is  entitled,  as  heirs-at-law  and  next  of 
kin  of  the  deceased,  to  the  $93,897.35  of  accumulations  of 
interest,  and  to  have  the  accounts  of  the  executors  re-stated 
so  as  to  show  the  time  when  each  installment  thereof  was 
received,  and  to  have  interest  thereon  also,  if  the  above 
figures  do  not  include  such  interest.  {Phelps  v.  Pon^y 
23  N.  Y.  88.) 

James  D.  Bell  for  Elizabeth  E.  Westphal,  appellant. 
There  was  no  vesting  in  Henry  G.  Grossman  of  the  $100,000 
fund  imder  the  third  subdivision  of  the  will,  and,  so  far  as  the 
disposition  of  that  trust  fund,  after  the  death  of  Garoline  E. 
Grossman,  is  governed  thereby,  the  testator  died  intestate,  and 
the  corpus  thereof  goes  to  the  next  of  km.  {Wa/merY, 
Durant,  76  N.  Y.  133,  136 ;  Smith  v.  Edwards,  88  id.  92, 
104,-  109 ;  Va/wdry  v.  Geddes,  1  Euss.  &  My.  203 ;  Doe  v. 
Moore,  14  East,  604 ;  Vincent  v.  Newliouse,  83  N.  Y.  505 ; 
Shijpmmi  V.  JioUins,  98  id.  325 ;  Delafidd  v.  RoJUns,  103  id. 
467 ;  Ma/nice  v.  Manice,  43  id.  803,  362 ;  Teed  v.  Morton, 
60  id.  502,  506.)  Mrs.  Grossman  has  no  o^vnership  of  the 
fund,  only  a  beneficial  interest  by  which  she  can  enforce  the 
trust.  There  is  a  trust  with  the  whole  legal  title  in  the  trustees. 
(1  Perry  on  Trusts  [3d  ed.]  §  318 ;  Marx  v.  McGlynn,  88 
N.  Y.  357,  375;  Warners.  Durant,  76  id.  133.)  Eeading 
the  residuary  clause  (7th  subd.)  in  connection  with  the  clause 
creating  the  $100,000  fund  (3d  subd.),  we  find  that  the  claim 
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tliat  this  fund  became  a  part  of  the  residuary  estate  is  unfounded, 
{Roaeboom  v.  Roaeboom^  31  N.  Y.  366, 358 ;  Kerr  v.  Dougherty^ 
79  id.  327,  348;  In  re  Lapham,  87  Hun,  15, 17;  Peay  v. 
Barber,  1  HiD,  95.)  The  income  accumulated  from  the 
death  of  the  testator  to  the  time  when  Henry  C.  Grossman 
attained  the  age  of  twenty-eight  years,  amounting  to  $93,897.35, 
was  improperly  paid  over  to  Henry  C.  Grossman  on  that  day. 
(Hdbaan  v.  Hale,  95  K  Y.  688,  616 ;  1  R  S.  726,  773  •  3  id. 
[7th  ed.]  22,  257,  2178.) 

James  R.  Steers  for  respondents.  If  the  language  of  the 
Eevised  Statutes  in  regard  to  future  estates  (1 E.  S.  672,  §  13) 
is  to  be  applied  to  this  will  in  its  literal  meaning,  there 
can  be  no  question  that  the  fund  of  $100,000  did  vest  in 
Henry  G.  Grossman  when  he  became  twenty-eight,  subject  to 
the  life  interest  of  Mrs.  Grossman.  (1.  R.  S.  727,  §  2 ;  La/ne 
V.  Brown,  20  Hun,  382  ;  Manice  v,  Manice,  43  N.  Y.  387 ; 
OUman  v.  Reddington,  24  id.  11;  La/wrence  v.  Bayard, 
7  Paige,  75 ;  In  re  Goodrich,  2  Eedf .  48 ;  Weed  v.  Aldrioh, 
2  Hun,  531 ;  Ha/wley  v.  Ja/mee,  16  Wend.  137 ;  CHbeon  v. 
Walker,  20  K  Y.  476,  484 ;  2  Jarman  on  Wills,  430 ;  ZiV 
ingston  v.  Greene,  52  N.  Y.  118 ;  Ackerman  v.  Gordon,  67 
id.  63 ;  In  re  McClymont,  6  Abb.  N.  G.  263 ;  Beehman  v. 
Bonsor,  23  K  Y.  312 ;  SkryTnser  v.  Northcote,  1  Swanst.  570.) 
The  bequest  to  Henry  G.  Grossman  of  the  remainder  in  the 
$100,000  fund  is  not  one  of  those  where  "futurity  is  annexed 
to  the  substance  of  the  gift "  in  such  sense  as  to  make  the 
remainder  to  him  contingent  on  his  surviving  his  mother. 
(  Warner  v.  Durant,  76  N.  Y.  133  ;  ScoU  v.  Gwmsey,  48  id. 
166;  Teed  v.  Morton,  60  id.  502;  Shipnum  v.  RoUinSj 
98  id.  311;  Smith  v.  Edwards,  88  id.  92;  DeUmy  v. 
McOormick,  id.  174;  Vincent  v.  Newhouse,  83  id.  505; 
Hdbson  v.  Rale,  95  id.  612,  613 ;  Delany  v.  Shvpman,  103 
id.  463 ;  18  Abb.  N.  G.  301.)  The  income  of  the  residuary 
estate,  given  in  the  seventh  subdivision  of  the  will,  belonged 
to  Henry  G.  Grossman  from  the  death  of  the  testator.  (1 R.  S. 
726,  §  40 ;  Manice  v.  Manice,  43  N.  Y.  384 ;  GUm^m  v. 
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Reddington^  24  id.  9 ;  Orant  v.  Grant^  8  Kedf .  283 ;  Cooh 
V.  Lowery^  29  Hun.  20 ;  Eadley  v.  Kuhn,  97  N".  T.  26.) 

Eabl,  J.  It  was  held  by  the  surrogate,  and  upon  appeal  by 
the  Supreme  Court,  that  Henry  C.  Grossman  took  a  vested 
remainder  in  the  $100,000  which  the  executors  were  directed 
to  set  apart  and  hold  for  the  benefit  of  tlie  widow  during  her 
life,  and  that  he  took  it  by  virtue  of  the  language  contained 
in  the  third  clause  of  the  will ;  that,  therefore,  the  testator  did 
not  die  intestate  as  to  any  portion  of  his  estate,  and  that  his 
next  of  kin  were  not  entitled  to  any  hearing  upon  the  account- 
ing. Without  determining  whether  or  not  the  courts  below 
were  right  in  their  construction  of  the  third  clause  of  the  will, 
we  have  no  reajson  to  doubt  that  Henry  0.  Grossman  took  a 
vested  interest  in  remainder  in  the  $100,000  under  the  residu- 
ary clause.  It  is  clear  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  portion  of  his  estate  He  had  taken  partic- 
ular care  as  to  the  dispositions  made  in  the  prior  clauses  of  the 
will,  and  it  is  true  that  in  several  of  them  he  provided  dis- 
tinctly that  in  certain  contingencies  the  gifts  should  become 
part  of  his  residuary  estate,  and  that  he  made  no  such  provision 
in  reference  to  the  $100,000.  But  we  do  not  deem  that  cir- 
cumstance of  much  importance.  The  language  of  the  residuary 
clause  is  sweeping  and  unqualified,  and  in  that  he  gives,  devises 
and  bequeaths  to  Henry  G.  Grossman  all  the  rest,  residue  and 
remainder  "  of  his  estate,  real  and  personal,  wheresoever  and 
whatsoever "  and  what  he  should  thereafter  acquire.  No 
language  could  be  broader  and  more  comprehensive,  and 
whatever  was  not  included  in  the  prior  provisions  and  ejBEectu- 
ally  disposed  of,  is  carried  under  this  residuary  clause  to 
Henry  G.  Grossman.  He  was  a  general  residuary  legatee,  and 
therefore,  as  said  in  2  Roper  on  Legacies  (453),  "  he  is  entitled 
to  not  only  what  remains  after  paying  all  debts  and  legacies, 
but  also  to  whatever  may  by  lapse,  invalid  disposition,  or  other 
casualty,  fall  into  the  residue  after  the  date  and  making  of  the 
will."  And  the  case  is  governed  by  the  rule  laid  down  by  the 
chancellor  in  King  v.  Strong  (9  Paige,  94)  as  follows :  "  It  is 


510  Matter  op  Cbossman  et  al.  [May, 

Opinion  of  the  Court,  per  Eabl,  J. 

settled  that  a  general  residuary  bequest  of  personal  property,  or 
of  chattels  real,  carries  to  the  residuary  legatee,  not  only  such 
estate  and  such  interest  therein  ^  the  testator  did  not  attempt 
to  dispose  of  by  other  provisions  of  his  will,  but  every  part  of 
his  property  which,  by  lapse  or  otherwise,  is  not  effectually 
bequeathed  and  disposed  of  to  others."  We  see  nothing  in 
the  other  provisions  of  the  will  to  qualify  the  effect  to  be  given 
to  the  general  provisions  of  the  residuary  clause.  It  is  clear 
that  the  testator  meant  to  dispose  of  all  his  property,  and  that 
he  intended  by  the  residuary  clause  to  give  to  Henry  C.  Cross- 
man  what  had  not  before  been  effectually  disposed  of.  {In  re 
Benson^  96  N.  Y.  499;  CmikahanTc  v.  H<yme  of  the 
Friendles8y  recently  decided  in  this  court.)* 

In  this  case  the  residuary  estate  was  large,  and  no  direction 
was  given  in  the  will  for  the  disposition  of  the  income  thereof 
until  Henry  C.  Grossman  reached  the  age  of  twenty-eight 
years ;  and  the  next  of  kin  of  the  testator,  therefore,  claim  that 
such  income  was  undisposed  of  and  that  they  were  entitled  to 
the  same.  We  think  the  disposition  of  the  income  is  con- 
trolled by  the  provisions  of  the  Revised  Statutes  (1  R.  S.  726, 
§  40),  which  provides  that  "  When,  in  consequence  of  a  valid 
limitation  of  an  expectant  estate,  there  shall  be  a  suspension 
of  the  power  of  alienation  or  of  the  ownership  during  the  con- 
tinuance of  which  the  rents  and  profits  shall  be  undisposed  of, 
and  no  valid  direction  for  their  accumulation  is  .given,  such 
rents  and  profits  shall  belong  to  the  person  presumptively 
entitled  to  the  next  eventual  estate."  There  was  no  direction 
whatever  for  the  accumulation  of  the  income.  That  was 
undisposed  of,  and  Henry  C.  Grossman  was  presumptively 
entitled  to  the  next  eventual  estate,  and  it  was,  therefore,  pay- 
able to  him  as  it  accrued  after  the  death  of  the  testator.  {Oil- 
man V.  Reddington^  24  N.  Y.  9 ;  Manice  v.  Manice^  43  id. 
303 ;  RaMey  v.  Kuhn^  97  id.  26.)  The  provision  of  the 
Revised  Statutes  strictly  applies  only  to  the  rents  and  profits 
of  real  estate.  But,  by  analogy,  the  same  rule  should,  proba- 
bly, be  applied  to  the  income  of  personal  estate.     But,  so  far 

*  Ante.  p.  337. 
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as  the  residuary  estate  was  personal,  its  income  belonged  to 
Henry  0.  Grossman  as  the  owner  of  the  corpus  thereof,  and, 
not  being  otherwise  disposed  of,  was  payable  to  him  as  it 
accrued.  It  would  seem  to  be  a  reasonable  rule  that  such  an 
owner  should  have  the  income  of  his  own  property. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Thomas  H.  O'Connok,  as  Executor,  etc.,  Respondent,  v. 
John  P.  Hugoins,  Appellant. 

In  an  action  to  compel  the  specific  performance  of  a  contract  on  the  part 
of  defendant  to  purchase  certain  property  situate  in  the  county  of  New 
York,  these  facts  appeared :  G.  died  intestate  in  Indiana  in  1845,  seized 
of  the  premises.  In  1860  one  P.,  a  creditor  of  C,  ohtained  letters  of 
administration  of  his  goods,  etc.,  from  the  Surrogate's  Court  of  Rich- 
mond county.  The  petition  upon  which  the  letters  were  granted 
stated  that  G.  "died  possessed  of  personal  property  in  the  state  of 
New  York."  Subsequently,  and  before  letters  were  issued,  the 
petitioner  presented  an  affidavit  showing  the  existence  of  assets  in 
Richmond  county.  The  letters  recited  that  C.  left  assets  unadmin- 
istered  in  said  county.  P.  subsequently  made  due  application  for 
authority  to  mortgage,  lease  or  sell  the  real  estate  of  G.  for  the  pay- 
ment of  his  debts,  and  in  1851  such  authority  having  been  granted, 
the  premises  in  question  were  sold  to  plaintiff's  testator  A.,  who 
died  in  1872.  In  1886  the  agreement  in  question  was  executed  between 
his  executors  and  defendant.  Defendant  obiected  to  the  title  that  the 
Surrogate's  Gourt  did  not  acquire  jurisdiction  to  issue  letters  to  P  as 
administrator  of  C,  and  that  the  proceedings  instituted  by  P.  for  a  sale  of 
the  real  estate  were  defective  and  ineffectual  to  confer  any  title  to  the  land. 
Held,  untenable;  that  the  statutory  requirement  of  assets  in  the  county  was 
met  by  the  petitioner ;  that  the  recital  in  the  letters  waspnwa  fdcie  evidence 
of  the  existence  of  the  facts  stated,  and  the  record  showed  that  the 
necessary  facts  were  alleged  and  proved  upon  which  the  surrogate  acted  in 
granting  them;  that  his  determination  upon  the  proofs,  however  erroneous, 
cannot  be  disturbed  by  an  attack  upon  it  in  a  collateral  proceeding. 

Although  Surrogates'  Gourts  are  courts  of  i^cial  and  limited  jurisdic- 
tion, where  jurisdiction  to  act  exists  their  orders  or  decrees  are  conclusive 
until  they  are  revoked  or  reversed  on  appeal    (2  R.  S.  80,  g  56.) 
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That  conclusiveness,  in  the  absence  of  fraud  or  collusion,  attaches  in  a  case 
where  a  jurisdictional  fact  is  in  question  and  it  appears  there  was  proof 
with  respect  to  its  existence,  upon  which  the  surrogate  decided. 

A  surrogate  is  not  confjied  to  any  form  of  procedure  or  mode  of  proof  in 
acting  upon  an  application  for  letters  of  administration,  and  may  take 
proof  by  affidavit. 

It  was  claimed,  and  it  appeared,  that  the  order  to  show  cause  why  a  sale 
should  not  be  had  was  made  returnable  one  day  later  than  the  time 
limited  by  statute,  which  requires  all  persons  interested  to  appear  at 
a  time  and  place  specified,  '*  not  less  than  six  weeks  nor  more  than 
ten  weeks  from  the  time  of  making  such  order."  (3  R  8.  107,  §  5.) 
EM,  that  there  was  no  substantial  departure  from  the  requirements  of 
the  statute;  that  if  th,ere  was  an  irregularity,  it  was  not  one  which 
abridged  the  rights  of  anyone,  and  was  not  a  Jurisdictional  defect. 

8taweU  V.  Swarthout  (Si  N.  Y.  109)  distinguished. 

The  trial  judge  found,  upon  sufficient  evidence,  that  plaintiff's  testator  had 
been  in  continual  occupation  and  possession  of  the  premises  in  question 
under  a  claim  of  title  founded  upon  deeds  from  1851;  that  the  lands  had 
been  protected  by  a  substantial  enclosure;  that  plaintiffs  and  their  testator 
had  paid  the  taxes  and  assessments  upon  the  same.  After  testator's 
death  the  plaintiffs  had  rented  the  premises.  There  was  no  proof  or 
pretense  of  any  other  claim  to  the  property  lying  either  in  grant  or  In 
claim.  Hdd,  that  a  valid  grant  must  be  presumed  as  arising  from  an 
exclusive  and  iminterrupted  possession  under  a  claim  of  title  founded 
on  a  conveyance  for  more  than  twenty  years;  that  such  a  presumption 
will  always  displace  objections  based  on  flaws  in  the  proceedings  in  which 
the  title  has  had  its  source  and  protect  it  from  being  injured  by  their 
disclosure. 

The  time  for  the  completion  of  the  purchase  was  extended  by  mutual 
consent  to  January  17,  1887.  Held,  that  interest  on  the  purchase-mon^ 
should  be  computed  from  that  time  only. 

(Argued  April  18,  1880;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  13, 1887,  which  aflSrmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  for  the  specific  performance  of  a  contract 
for  a  sale  of  real  estate  in  the  city  of  New  York. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Francis  B,  Chedsey^  for  appellant.  The  question  as  to 
whether  the  estate  of  Isaac  F.  Craft,  deceased,  was  within  the 
jurisdiction  of  the  county  judge  of  Richmond  county,  and  his 
authority  to  issue  letters  of  administration,  under  which  pro- 
ceedings were  instituted  for  the  sale  of  the  real  property,  is 
involved  in  such  doubt  that  a  purchaser  ought  not  to  be 
required  to  accept  a  title  depending  upon  the  determination 
of  that  question.  {RoderigasY.  E.  R,  S,  Inst.,  76  N.  T.  323 ; 
Siiley  v.  Waffle,  16  id.  189;  Shrive?^  v.  Shriver,  86  id.  575 ; 
Cochran  v.  Fitch,  1  Sandf .  Oh.  145 ;  MuLcahey  y.  E.  L  S. 
Banky  89  N.  Y.  438 ;  1  Parsons  on  Contracts,  31 ;  76  N.  Y. 
323 ;  Fleming  v.  Bumhafn,  100  id.  1.)  The  order  .to  show 
cause  upon  which  the  order  of  sale  was  based  was  made 
returnable  one  day  later  than  the  time  limited  by  the  statute, 
and  that  vitiated  the  proceeding.  (2  R.  S.  .101,  §  5 ;  Flemr 
ing  V.  Burnham,  100  N,  Y.  1.)  The  publication  of  the 
order  to  show  cause,  as  returnable  on  the  ninth  day  of  Janu- 
ary instead  of  the  twenty-eighth,  was  fatally  defective. 
{Hihley  v.  Waffle  16  N.  Y.  187,  189.)  The  plaintiflEs  have  not 
shown  title  in  their  testator  resting  in  adverse  possession,  by 
evidence  so  clear  and  of  such  a  substantial  character  as  to 
leave  no  room  for  opposihg  inferences  or  for  a  different  con- 
clusion on  a  new  inquiry.  {Ja^Jcson  v.  Woodruff,  1  Cow.  276 ; 
Pope  V.  Hanmer,^  74  N.  ^,  240 ;  Florence  v.  Hopkins  46 
id.  136 ;  Thompson  v.  Burnhans,  89  id.  99 ;  Yates  v.  Van 
ds  Bogert,  56  id.  526 ;  Ja/ikson  v.  Schoonmaker,  2  Johns.  229.) 
The  question  whether  the  defendant  was  bound  to  accept  a 
title  resting  in  adverse  possession,  had  such  title  been  shown, 
may  be  considered  an  open  question  in  this  court.  {Hartley 
V.  James,  50  N.  Y.  38 ;  Mott  v.  Mott,  68  id.  246  ;  Shriver  v. 
Shriver,  86  id.  576,  586.) 

Charles  E,  Miller  for  respondents.  Letters  of  administra- 
tion granted  by  the  surrogate  are  conclusive  as  to  his  authority. 
{Leonard  v.  ColurrJbia  Steam  N^av.  Co,,  84  N.  Y.  48,  55.; 
Roderigas  v.  East  Rimer  Sav.  Bk,,  63  id.  460 ;  KeUy  v.  West, 
80  id.  139 ;  Farley  v.  McConneU,  7  Lans.  428 ;  52  N.  Y.  630 ; 
SioKELS  —Vol.  LXVIII.     65 
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Van  Diise7i  v.  Sweety  51  id.  378,  385 ;  Johnson  v.  Smith,  25 
Hun,  176  ;  Sheldon  v.  Wright^  5  N.  Y.  497 ;  Porter  v.  Purdy, 
29  id.  106.)  Such  a  decree  cannot  be  collaterly  impeached  or 
attacked,  and  is  conclusive,  unless  reversed  on  appeal  or  revoked 
by  the  surrogate  himself  (  Wetmore  v.  Pa/rher,  52  N.  Y.  450 ; 
Matter  of  Ua/rvey,  3  Red.  214)  for  the  reason  that  the  sur- 
rogate must,  of  necessity,  have  passed  upon  that  question 
before  he  admitted  the  will  to  probate.  {Bolton  v.  Brewster ^ 
32  Barb.  389 ;  Porter  v.  Purdy,  29  N  Y.  106.)  The  statute 
conferring  jurisdiction  upon  the  surrogate  does  not  require 
prehminary  proof  to  be  made  before  him  of  the  facts  upon 
which  his  jurisdiction  depends.  {Shddon  v.  Wright^  1  Seld. 
497,  5 1 1.)  The  only  proof  to  be  taken  before  the  surrogate  is 
that  the  deceased  died  intestate.  (2  R.  S.  74,  §  26.)  Nor  is  a 
petition  essential;  and  if  there  be  a  petition,  it  is  not  necessary 
that  any  of  the  facte  conferring  jurisdiction  should  be  stated 
in  it.  {Johnston  v.  Smith,  25  Hun,  176.)  The  return  day  of 
the  order  to  show  cause  why  a  sale  should  not  be  had  was 
within  the  time  prescribed  by  statute.  (Bouvier's  Law 
Dictionary ;  Ronkendorff  v.  Taylor^s  Lessee,  4  Peters,  93 ; 
Bachelor  v.  Bachelor,  1  Mass.  256;  OlcoU  v.  Pdbinson, 
21  N.  Y.  150;  Cornell  v.  Moultort,  3  Denio,  12;  Judd  v. 
Fulton,  10  Barb.  117;  Vandenhurgh  v.  Van  llevhsselaer, 
6  Paige,  147.)  If  it  be  held  that  it  was  not  returnable  until 
the  day  after  the  expiration  of  the  tenth  week,  it  is  submitted 
that  the  statute  was  substantially  complied  with.  The  object 
of  the  statute  was  to  give  ample  notice  to  all  persons  interested. 
{StiUvoeU  V.  Swarthout,  81  N.  Y.  109.)  Any  omissions  or 
irregularities  in  the  proceedings  of  sale  are  answered  by  the 
statutory  provisions  validating  surrogate's  sales.  (3  R.  S. 
[5th  ed.]  192,  193,  198,  §§  38,  39,  70.)  The  judgment  of  the 
Surrogate's  Court  is  conclusive  on  the  jurisdictional  fact  of 
publication  of  the  notice.  {Sheldon  v.  Wright,  1  Seld. 
497-517.)  A  clear  adverse  possession  for  twenty  years 
makes  a  title  which  a  purchaser  at  a  judicial  sale  niay  not 
refuse.  {Shrvoer  v.  Shriver,  86  N.  Y.  575,  581 ;  Othinger  v. 
Strasshurger,  33  Hun,  466.) 
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Gray,  J.  The  defendant  has  objected  to  the  title  proffered 
by  the  plaintiffs,  on  the  ground  that  it  was  not  a  good  and  mar- 
ketable one,  and  he  bases  his  objection  on  the  invalidity  of  a 
sale  of  the  premises  made  to  the  plaintiffs'  testator  in  1851. 
Isaac  F.  Craft  acquired  the  title  to  the  premises  in  1828,  and, 
while  seized  of  them,  died  intestate  in  Indiana,  in  1845. 
In  1850  one  Pell,  a  creditor  of  Craft,  obtained  the  grant  to 
himself  of  letters  of  administration  of  the  goods,  etc.,  of  the 
intestate  from  the  Surrogate's  Court  of  the  county  of  Rich- 
mond, in  this  state.  Subsequently  to  his  obtaining  this  grant 
of  letters,  the  administrator  made  due  application  for  authority 
to  mortgage,  lease  or  sell  the  real  estate  of  the  intestate  for 
the  payment  of  his  debts,  and,  in  1851,  such  authority  being 
granted,  the  premises  were  sold  to  the  plaintiffs'  testator, 
Andrew  Carrigan.  Carrigan  lived  in  a  mansion-house,  upon 
a  tract  of  land,  of  which  the  premises  in  question  formed  a 
part,  until  his  death.  In  1873  letters  testamentary  on  his 
estate  were  granted  to  these  plaintiffs,  who  had  been  named 
in  his  last  will  as  his  executor  and  executrix.  They  sold  the 
premises  in  question  here  to  the  defendant  at  public  auction, 
in  1886,  and  the  agreement  was  then  executed,  to  enforce 
which  the  plaintiffs  have  brought  this  action.  The  defendant 
raises  two  distinct  questions  with  respect  to  the  acquisition 
of  title  by  the  plaintiffs'  testator.  The  first  is  that  the  Surro- 
gate's Court  of  Richmond  county  did  not  acquire  jurisdiction 
to  issue  the  letters  to  Craft's  administrator ;  and  the  second 
18  that  the  proceedings,  instituted  by  the  administrator  for  a 
sale  of  the  real  estate,  were  defective  in  certain  respects, 
and  hence  were  ineffectual  to  confer  any  title  to  the  land. 
The  objection,  which  goes  to  the  granting  of  the  letters  of 
administration,  proceeds  on  the  theory  that  the  recital  in 
them,  that  Craft  left  assets  unadministered  in  the  county 
of  Richmond,  by  reason  whereof  jurisdiction  to  grant  adminis- 
tration thereupon  appertained  to  the  surrogate  of  said  county, 
was  disproved  by  the  evidence  upon  the  trial. 

It.  is  true  that,  in  the  petition  for  the  granting  of  the  letters, 
it  was  stated  generally  that  the  intestate  ''  died  possessed   of 
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certain  personal  property  in  the  state  of  New  York,"  etc., 
and  that  the  particular  «iVt^  of  the  property  in  the  county  was 
not  alleged  ;  but,  before  the  letters  issued,  further  facts  were 
alleged,  by  the  affidavit  of  the  petitioner,  showing  the  existence 
of  assets  in  that  county.  Thus  the  fact  which  existed  to  give 
jurisdiction  to  the  surrogate  to  act,  but  which  was  not  pre- 
cisely stated  in  the  petition  of  the  administrator,  was  made  to 
appear  before  the  rendering  of  the  decision  upon  the  appli- 
cation. The  statutory  requirement  of  a  jurisdictional  fact  was 
met  by  the  production,  by  the  applicant,  of  proof  of  its  exist- 
ence. The  recital  in  the  letters  y^^A  prima  fame  evidence  of 
its  existence ;  and  the  record  shows  that  the  necessary  facts 
were  alleged,  upon  which  the  surrogate  acted  in  granting  them. 
His  determination  upon  the  proof  cannot  be  disturbed  by  an 
attack  upon  its  correctness,  in  a  collateral  proceeding.  Surro- 
gates' Courts,  though  established  as  courts  of  special  and  limited 
jurisdiction,  have  possessed  the  general  and  exclusive  jurisdic- 
tion to  order  the  administration  upon  the  estates  of  deceased  per- 
sons, and,  where  jurisdiction  to  act  exists,  their  orders  and  decrees 
are  made  conclusive  until  they  are  revoked,  or  reversed  on 
appeal.  (2  E.  S.  80  §  56.)  That  conclusiveness  attaches  in  a 
case  where  a  jurisdictional  fact  is  in  question,  and  it  then 
appears  that  there  was  proof  with  respect  to  its  existence,  upon 
which  the  surrogate  decided.  His  adjudication,  in  the  exer- 
cise of  his  general  and  exclusive  jurisdiction,  where  jurisdic- 
tional fact?,  necessary  to  the  possession  of  that  jurisdiction, 
appear  to  have  been  alleged,  and  when  tlie  necessary  parties 
have  been  duly  cited  to  appear  before  him,  is  not  thereafter 
open  to  collateral  attack.  Power  to  affect  the  adjudication 
resides  in  the  court  which  made  it,  and  in  the  court  to  which 
it  may  be  appealed ;  but  otherwise  it  is  not  open  to  question. 
This  principle,  of  course,  in  its  application  to  other  parties 
affected,  implies  the  absence  of  fraud,  or  collusion.  It  is  not 
material  how  the  decision  was  reached ;  provided  the  facts, 
which  confer  power  to  act,  were  alleged.  The  surrogate  was  not 
confined  to  any  form  of  procedure,  or  to  any  mode  of  proof,  in 
acting  upon  an  application   for  letters.     The   defect  in  the 
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allegations  of  the  petition  was  supplied  by  allegations  in  a  sub- 
sequent deposition,  and  we  are  bound  to  presume  that,  prior  to 
issuing  the  letters,  the  surrogate  deliberated  and  decided  upon 
the  right  of  the  petitioner. 

The  plea,  when  urged  collaterally,  that  the  decision  was 
erroneous,  must  always  be  unavailing.  For  its  errors  the 
remedy  was  by  a  direct  proceeding  for  their  correction,  and  sub- 
sequent proceedings,  which  rest  upon  the  decree,  will  not  be 
aflfected,  however  erroneous  the  adjudication  may  be  urged 
to  have  been.     {Porter  v.  Purdy,  29  N.  Y.  106.) 

The  conclusiveness  of  letters  of  administration  as  to  the 
authority  of  the  surrogate  has  been  the  text  of  several  decisions 
by  this  court.  In  Roderigas  v.  East  Pi/oer  Sa/aings  Inatit/ip- 
Hon  (63  N.  T.  460)  it  appeared  that,  at  the  time  when  certain 
letters  of  administration  had  issued,  the  alleged  intestate  was 
yet  living,  and  the  due  statutory  proofs  of  his  death,  upon 
which  the  surrogate  acted,  were  shown  not  to  have  been 
founded  in  the  fact.  The  defendant  was  sued  for  moneys, 
which  it  had  paid  over  on  the  demand  of  the  previous  admin- 
istrator, by  the  plaintiff,  to  whom  letters  were  subsequently 
issued  upon  proofs  of  death.  This  court  held  that  no  recovery 
could  be  had  against  the  defendant.  In  the  opinion  it  was 
said :  "  Where  general  jurisdiction  is  given  to  a  court  over 
any  subject,  and  that  jurisdiction  depends,  in  a  particular  case, 
upon  facts  which  must  be  brought  before  the  court  for  its 
determination  upon  evidence,  and  where  it  is  required  to  act 
.upon  such  evidence  its  decision  upon  the  question  of  its  juris- 
diction is  conclusive  until  reversed,  revoked  or  vacated,  so  far 
as  to  protect  its  officers  and  all  other  innocent  persons  who  act 
upon  the  faith  of  it."  In  Kelly  v.  West  (80  N.  Y.  139) 
the  objection  was  raised  that  letters  of  administration  were 
wholly  void,  because  issued  ^vithout  any  citation  to  the  widow 
or  renunciation  by  her.  The  objection  was  overruled,  and  it 
was  said  that  "  the  surrogate  had  jurisdiction  to  grant  the  let- 
ters, and  hence  the  statute  makes  them  conclusive  evidence 
of  the  authority  of  the  persons  to  whom  they  were  granted 
until  revoked  or  set  aside."     In  Leonard  v.  Columbia  Steam 
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Namgoition  Company  (84  N.  Y.  48)  it  was  said  that  "  the  let- 
ters of  administration  granted  by  the'  surrogate  are  conchisive 
as  to  his  authority.  *  *  *  The  letters  on  their  face  show 
that  the  intestate  died  leaving  assets  in  the  state  and  in  the 
county  of  New  York,  and  this  gave  the  surrogate  of  the  county 
of  New  York  jurisdiction." 

In  the  present  case,  all  things  concur  to  warrant  the 
application  of  this  rule  of  conclusiveness.  There  was  the 
death  of  the  party,  while  a  non-resident  of  the  state,  and 
there  was  the  allegation  of  assets  in  the  county  of  Kichmond, 
where  the  letters  were  issued.  In  order  to  the  grant  of  letters, 
it  was  incumbent  upon  the  surrogate  to  act  judicially  and  to 
decide,  whether  it  was  a  case  in  which  he  should  order 
administration  at  all.  The  persons  entitled  as  next  of  kin  of 
the  deceased  were  served  with  a  citation  to  appear  in  the 
proceeding,  and  none  appeared  to  oppose.  More  than  thirty- 
six  years  elapsed  between  the  granting  of  the  letters  and  tlie 
sale  to  the  defendant,  and,  during  that  time,  no  move  appears 
to  have  been  made,  nor  any  step  to  have  been  taken  by  the 
parties,  affected  by  the  proceeding,  which  the]  records  of  the 
Surrogate's  Court  in  Richmond  county  reveal. 

The  defect,  asserted  to  exist  in  the  proceedings  instituted  by 
the  administrator  for  the  sale  of  the  decedent's  real  estate,  is  that 
tlie  order  to  show  cause  why  a  sale  should  not  be  had  was  made 
returnable  one  day  later  than  the  time  limited  by  statute.  The 
theory  of  this  ground  of  contention  is,  that,  as  the  proceeding 
was  purely  statutory,  jurisdiction  depended  upon  strict  com- 
pliance with  the  statutory  requirement.  The  statute  then  in 
force,  with  respect  to  such  sales,  provided  that  the  order  should 
require  all  persons  interested  to  appear,  at  a  time  and  place 
specified,  "  not  less  than  six  weeks  and  not  more  than  ten 
weeks  from  the  time  of  making  the  order."  The  date  of  the 
order  was  November  18,  1850,  and,  the  return  day  mentioned 
in  the  order  was  January  28,  1851.  The  number  of  days,  by 
computation,  was  thus  seventy-one ;  and,  if  we  should  estimate 
the  weeks  as  commencing  with  the  day  when  the  order  was 
granted,  the  return  day  was  one  day  beyond  the  ten  weeks. 
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•We  think  it  a  suflScient  answer  to  the  defendant's  objection 
that  there  was  no  substantial  departure  from  the  requirements 
of  tiie  statute,  and  that  the  lengthening  of  the  time  for  appear 
ance  by  a  day  could  not  prejudice  the  parties  interested,  and, 
therefore,  the  rule  in  StUvoM  v.  Swarthout  (81  N.  Y.  109) 
would  not  apply;  in  which  case  the  error  consisted  in  the 
order  being  made  returnable  four  days  less  than  the  minimum 
time  prescribed  by  statute.  That  was  considered  and  said  to 
be  a  substantial  departure  from  the  requirements  of  the 
statute,  and  one  which  went  to  the  foundation  of  the  pro- 
ceeding. What  the  legislature  had  in  view  was  the  purpose 
to  grant  full  opportunity  to  all  persons  in  interest  to  be  heard 
in  the  proceeding.  It  is  obvious  that  the  addition  of  a  day  to 
the  statutory  time  cannot  be  deemed  to  be  any  impairment 
of  that  opportunity,  or  to  work  any  possible  prejudice  to 
rights.  If  it  was  an  irregularity  at  all,  it  was  not  one  which 
abridged  the  rights  of  anyone,  and,  therefore,  could  not  aflfect 
the  foundation  of  the  proceedings. 

There  appears  to  have  been  a  mistake  in  the  publication  of 
the  order  to  show  cause  in  the  Kichmond  county  paper,  by 
which  the  date  of  the  return  day  was  erroneously  given  as 
the  ninth,  instead  of  the  twenty-eighth  of  January.  The 
statute  in  force  at  the  time  provided  that  every  order  to  show 
cause,  made  upon  an  application  for  authority  to  lease,  mortgage 
or  sell  real  estate,  should  be  published.  (2  R.  S.  101.)  Section  5 
of  the  article  required  that  "  every  such  order  to  show  cause 
shall  be  published  for  four  weeks  in  a  newspaper  published  in  the 
county,"  and  that  a  copy  of  the  same  should  be  served  on 
the  widow,  heirs  or  devisees  of  the  deceased.  By  the  tenth 
section  of  the  article,  when  the  heirs  or  devisees  did  not  reside 
in  the  state,  the  order  was  to  be  published  once  in  each  week, 
for  six  weeks  successively,  in  the  state  paper.  The  petition 
of  the  administrator  showed  that  the  heirs  of  the  deceased  all 
resided  out  of  the  state,  except  a  sister,  who  resided  in  the 
city  and  county  of  New  York.  The  premises  to  be  sold  were 
situated  in  the  city  and  county  of  New  York.  Publication 
was  correctly  made,  as  required  by  the  statute,  in  the  state 
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paper,  and,  also,  in  a  paper  published  in  the  city  and  county  of 
New  York ;  and  the  publication  in  the  paper  in  Kichmond 
county  was  actually  made  for  four  weeks.  It  is  not  readily 
to  be  seen  how,  in  the  case  of  non-residence  of  the  parties 
interested  in  opposing  the  application,  and  when  the  real 
estate  to  be  sold  was  in  New  York  county,  that  publication 
in  Richmond  county  was  important ;  or  for  what  purpose  it 
should  be  made  there.  The  parties  it  was  intended  to  reach, 
plainly,  were  the  widow  and  heirs ;  because  section  11  of  the 
article  mentions  as  the  persons,  whom  the  surrogate  shall  hear 
on  the  return  day,  "the  executors,  administrators  and  all 
persons  interested  in  tlie  estate  who  shall  think  proper  to 
oppose  the  application."  And  the  thirteenth  section  speaks 
of  the  competency  of  any  heir  or  devisee,  or  any  person 
claiming  under  them,  to  show  cause  in  opposition.  The  pro- 
ceeding being  instituted  in  behalf  of  creditors  of  the  estate,  they 
could  have  no  interest,  nor  reasonable  desire,  to  oppose  a  proceed- 
ing, whereby  the  estate  was  to  be  realized  upon  for  their  payment 
The  parties  interested  in  the  estate,  of  whom  the  statute  speaks, 
are  to  be  taken  to  mean  those  having  some  actual  interest  in 
the  real  estate  of  the  deceased.  But  it  is  thought  that,  inas- 
much as  the  language  of  the  statute  in  the  ninth  section 
referred  to,  provides  that  "  every  such  order  to  show  cause 
shall  be  published  for  four  weeks  in  a  newspaper  published 
in  the  county,"  such  a  publication  may  be  a  jurisdictional 
prerequisite,  and  that  an  error  in  such  a  publication,  such  as 
that  alleged  here,  affects  the  proceeding.  Whatever  the 
doubt  which  may  be  entertained  on  that  point,  we  deem  it 
unnecessary  to  pronoimce  upon  it  authoritatively;  either  as  to  the 
soundness  of  the  point,  or  as  to  its  materiality  with  respect 
to  the  proceeding  in  question.  The  record  before  us  discloses 
the  foundation  for  a  good  title  by  adverse  possession ;  com- 
mencing under  the  administrator's  deed  and  continuing,  with 
acts  of  dominion  over  the  property,  during  the  grantee's  life- 
time, and,  since  his  death,  by  the  plaintiffs,  in  whom  his  will 
vested  the  legal  title. 

Among  the  facts  found  by  the  trial  judge  were  these :  That 
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the  plaintifis'  testator  had  been  in  continual  occupation  and  pos- 
session, under  a  claim  of  title  founded  upon  deeds,  from  1851 ; 
that  the  lands  had  been  protected  by  a  substantial  enclosure, 
and  that  the  plaintiffs  and  their  testator  had  paid  the  taxes  and 
assessments  upon  the  same.  The  finding  as  to  occupation  was 
amply  supported  by  evidence  of  a  convincing  character,  and 
in  which  I  fail  to  see  any  conflict  as  to  the  fact.  Witnesses 
testified  concerning  the  land,  and  its  enclosure  and  uses,  and 
some,  to  knowing  plaintiffs'  testator  from  1851  down  to  the 
time  of  his  death.  He  resided  in  an  old  mansion  on  the 
property ;  which  consisted  of  a  farm,  or  tract  of  land,  in 
the  city  of  New  York,  and  the  general  boundaries  of  which 
were  the  Eleventh  avenue  and  Broadway,  on  the  east  and 
west,  respectively,  and  One  Hundred  and  Sixteenth  street 
and  a  lane  running  between  One  Hundred  and  Eleventh  and 
One  Hundred  and  Twelfth  streets,  on  the  north  and  south, 
respectively.  It  was  testified  that  this  tract  was  known  as 
the  Carrigan  estate,  or  homestead.  It  was  and  has  been 
inclosed  by  fences,  or  retaining  walls,  and  was  used,  in  part,  for 
pasturing  purposes  and,  in  part,  was  cultivated.  After  their 
testator's  death  the  plaintiffs  rented  the  premises.  There  is 
no  proof  nor  pretense  of  any  other  title  to  the  property,  lying 
either  in  grant  or  in  claim.  Nor  does  anything  appear  to 
disturb  the  conclusiveness  of  the  presumption  of  a  valid 
grant,  which  arises  from  an  exclusive  and  uninterrupted  pos- 
session of  the  property,  under  a  claim  of  title  founded  on  a 
conveyance,  for  a  period  extending  far  beyond  the  length  of 
time  mentioned  in  the  statute  of  limitations.  Such  a  presump- 
tion will  always  displace  objections,  based  on  flaws  in  the 
proceedings,  in  which  the  title  has  had  its  source,  and  protect 
the  title  from  being  injured,  or  affected  by  their  disclosure. 

We  think  there  was  no  ground  upon  which  the  defendant's 
refusal  to  complete  the  purchase,  upon  this  sale  to  him,  could  be 
justified,  and  that  the  title  offered  was  a  good  and  marketable  one. 

In  view  of  the  plaintiffs'  consent  to  the  extension  of  the  time 
to  January  17,  1887,  for  the  completion  of  the  contract  of 
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purchase,  interest  on  the  purchase-money  ought  to  be  computed 
from  that  date  only. 

The  judgment  should,  therefore,  be  modified  in  that  respect, 
and,  as  so  modified,  it  shoidd  be  affirmed,  with  costs  to  the 
respondents. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Estate  of  Zalmon  Bonnst  on  the  Appeal 
of  Dyckman  Odell. 

B.,  by  the  second  clause  of  his  will,  gave  a  legacy  of  $5,000  to  the  wardens 
of  St.  John's  P.  E.  Church  at  Wilmot,  in  trust,  to  apply  the  income 
to  the  relief  of  the  poor  of  the  parish.  This  legacy  was  held  to  be 
void  because  of  indefiniteness  as  to  the  beneficiaries.  The  residuary 
clause  of  the  will  reads  as  follows,  viz.  :  "All  the  rest,  residue  and 
remainder  of  my  estate,  after  the  payment  of  my  just  debts,  funeral 
and  testamentary  expenses,  I  give  and  bequeath  to  the  said  wardens  and 
vestrymen  of  the  St.  John's  church  aforesaid,  and  to  their  successors,  to 
be  applied  by  them  as  they  may  deem  most  beneficial  to  the  prosperity 
of  the  church."  Held,  that  in  the  absence  of  anything  in  the  will 
showing  a  contrary  intent,  the  void  legacy,  as  well  as  certain  others 
which  lapsed,  fell  into  the  residuary  estate  and  passed  to  the  donee  thereof. 

If  the  title  of  a  residuary  legatee  is  not  narrowed  by  special  words  of 
unmistakable  import,  the  gift  will  carry  with  it  all  that  falls  into  the 
residue,  whether  by  lai>se,  invalid  disposition  or  other  accident 

Reported  below,  46  Hun,  529. 

(Argued  April  22,  1889;  decided  May  8,  1889.) 

Appeax  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  19,  1887,  which  affirmed  so  much  of  a 
decree  of  the  Surrogate's  Court  of  Westchester  county  as 
adjudged  that  certain  lapsed  legacies  given  by  the  will  of 
Zalmon  Bonnet,  deceased,  and  one  adjudged  to  be  void,  passed 
to  the  residuary  legatee. 

The  facts  material  to  the  question  discussed  are  sufficiently 
stated  in  the  opinion. 
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Thomds  Ndson  for  appellant.  The  words  "  rest,  residue,'* 
etc.,  necessarily  presume  something  before  taken,  and  can  only 
apply  to  what  is  left.  They  exclude  the  antecedent  gifts  in 
the  natural  way  of  construing  a  will.  •  {Smith  v.  Saunders^ 
2  Black.  736.)  As  the  will  evinces  an  intent  not  to  give  to  the 
residuary  legatee  the  legacy  intended  for  another  purpose,  but. 
which  has  miscarried  by  the  prohibitions  of  the  law,  it  then 
becomes  undisposed  of  by  the  will,  and,  from  the  partiality  of 
the  law  towards  heirs  and  next  of  kin,  they  become  entitled 
to  the  same.  The  presumption  in  their  favor  is  not  to  be- 
counteracted  by  the  courts,  unless  by  clear  words  or  necessary 
implication  the  will  points  out  one  who  is  to  take  adversely. 
(Green  v.  Dennis^  6  Conn.  292 ;  Van  Vleeck  \.  Bef.  D.  Ck.y 
6  Paige,  606 ;  Kerr  v.  Dougherty,  17  Hun,  241 ;  79  N.  Y.  327  ; 
Stephenson  v.  0.  O.  Asylum,  27  Hun,  383  ;  92  N.  Y.  433 ;: 
herm^n  v.  Myer,  26  Hun,  651;  Goodwin  v.  Ingrahamy 
29  id.  221.) 

WiUiam  H.  Sage  for  respondent.  The  lapsed  and  void 
legacies  fall  into  the  residuary  estate  and  pass  to  St.  John's- 
Church,  and  are  not  distributable  to  the  next  of  kin  as  projK 
erly  undisposed  of  by  the  testator.  {In  re  Benson,  96  N.  Y. 
499,  510  ;  Wetm^ore  v.  Peck,  66  How.  Pr.  54;  In  re  Bllom- 
m^dieu,  32  Hun,  10  ;  Lefevre  v.  Lefevre  59  N.  Y.  446  ;  Kin^ 
V.  Strong,  9  Paige,  94;  Banks  v.  PheUn,  4  Barb.  80; 
Floyd  V.  Barker,  1  Paige,  480  ;  Kerr  v.  Dougherty,  79  N.  Y. 
327 ;  Betts  v.  BetU,  4  Abb.  N.  C.  317.)  The  description  of 
the  residuary  legatee  in  the  will  is  sufficient,  for  the  rule  is- 
that  where  the  description  in  the  will  shows  what  legatee  the 
testator  had  in  mind,  it  will  carry  the  bequest  whether  the 
description  is  the  legal  title  of  the  legatee  or  not.  {Lefevre^. 
Lefevre,  59  N.  Y.  434;  N.  Y,  Inst  for  the  Blind  v.  Bow, 
10  id.  88,  92  ;  Greer  v.  Belknap,  63  How.  Pr.  390  ;  Canfidd 
V.  GrandaV.,  4  Dem.  Ill ;  Matter  of  Wehrhane,  40  Hun,  542  ; 
Shipmxmy.  Rollins,  98  N.  Y.  311 ;  St.  LukeUHmne  v.  Assn, 
of  Aged  Females,  52  id.  191  ;  R.  C.  0,  Asylum  v.  Emmons, 
a  Bradf .  144 ;  Holmes  v.  Mead,  52  N.  Y.  332,  343.)     The  la\^ 
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prefers  a  construction  of  a  will  which  will  prevent  a  partial 
intestacy  to  one  which  will  permit  it.  (  Vernon  v.  Vernon^ 
53  K.  T.  351,  361 ;  Thomas  v.  Snyder,  43  Hun,  14.) 

Gray,  J.  The  only  question  which  we  are  askea  to 
pass  upon  relates  to  the  effect  which  is  to  be  given  to  the 
eighth,  or  residuary  clause  of  the  will,  in  this  record. 
That  clause  reads  as  follows,  viz. :  "All  the  rest,  residue  and 
remainder  of  my  estate,  after  the  payment  of  my  just  debts^ 
funeral  and  testamentary  expenses,  I  give  and  bequeath  to  the 
«aid  wardens  etc.,  of  St.  John's  church  and  to  their  successors, 
to  be  applied  by  them  as  they  may  deem  most  benelScial  to  the 
prosperity  of  the  church,  *  *  *  "  etc.  By  the  second 
ijlause  the  testator  had  given  a  legacy  of  $5,000  to  the  wardens 
of  St.  John's  church,  in  trust  to  apply  the  income  to  the 
relief  of  the  poor  of  the  parish.  This  legacy  of  $5,000  was 
held  below  to  be  void,  because  of  the  indefiniteness  of  the 
beneficiary,  and  that  determination  has  been  acquiesced  in. 
But  the  appellant,  one  of  the  testator's  next  of  kin,  contends 
that  it  was  error  in  the  surrogate  to  hold  that  the  sum,  so 
ineffectually  given  in  the  will,  fell  into  the  residuary  estate.  He 
argues  that  such  a  decision  does  not  harmonize  with  the  testator's 
intention ;  for  the  reason  that  the  intention  to  give  $5,000  for 
the  benefit  of  the  poor  is  irreconcilable  with  the  idea  of  an 
intention,  at  the  same  time,  to  give  the  same  sum  for  the  benefit 
of  the  church  solely.  The  decision  of  this  appeal  must  be 
governed  by  the  principle  of  our  recent  decisions  in  the  cases 
oiBikerY.  CornweU  {ante p.  115)  and  Cruiksha/nJcY,  Home  of 
the  Friendless  {ante  p,  337.)  In  those  cases  the  doctrine  of 
lapsed  and  void  legacies  and  the  rule  as  to  residuary  clauses  were 
considered  and  the  authorities  reviewed.  We  hold  that,  unless 
a  contrary  intent  imequivocally  appears  elsewhere  in  the  will, 
a  lapsed  or  void  legacy  will  be  carried  by  a  general  gift  of  the 
residuum  of  the  testator's  estate.  If  the  title  of  a  residuary 
legatee  is  not  narrowed  by  special  words  of  unmistakable 
import,  the  gift  will  carry  with  it  all  that  falls  into  the  residue, 
whether  by  lapse,  invalid  disposition,  or  other  accident. 
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In  this  case  the  gift  of  the  residue  is  universal.  It  is  in 
general  terms  of  all  that  remains  after  the  payment  of  debts 
and  of  funeral  and  administration  expenses.  Such  language 
takes  in,  of  its  own  force,  whatever,  in  the  testamentary  dis- 
position of  the  testator,  has  failed  of  effect,  and  negatives  the 
idea  of  the  gift  of  a  specific  residue.  No  intention  to  exclude 
anything  from  the  residuary  estate  appears  anywhere,  and  the 
presumption  to  include  obtains.  The  testator  has  constituted^ 
by  the  language  used,  the  wardens,  etc.,  of  St.  John's  Church 
as  the  universal  legatees  of  all  of  his  estate,  which  was  not  else- 
where by  his  will  effectually  or  validly  given.  If  he  has 
previously  ineffectually  given  to  the  same  persons  a  par- 
ticular legacy  for  a  different  purpose,  it  does  not,  by  any 
means,  legally  or  logically,  follow  that  they  should  not,  as  the 
general  residuary  legatees,  take  the  sum  mentioned  in  the 
legacy,  which  has  been  pronounced  illegal.  The  sum  intended 
for  the  illegal  purpose  will  go  to  swell  the  estate  generally 
given,  for  the  purpose  mentioned  in  the  residuary  clause. 

The  judgment  should  be  affirmed,  with  costs  to  the  respond- 
ent, to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 
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^£~^  (g  1,  chap.  814,  Laws  of  1858),  to  disaffirm  a  transfer  made  by  said  intes- 

tate to  one  of  the  administrators  in  fraud  of  the  rights  of  creditors  and 
to  reclaim  the  property  fraudulently  conveyed,  and  where  the  estate  in 
the  hands  of  the  administrators  proves  insufficient  to  pay  the  debts,  the 
creditor  may  bring  an  action  for  his  own  benefit  and  that  of  the  other 
creditors  to  reclaim  the  property,  making  all  the  administrators  parties. 
It  is  not  essential  that  the  plaintiff  in  such  an  action  should  be  a  judgment 

creditor;  he  stands  simply  as  trustee  in  place  of  the  administrators. 
LirJiUsnberg  v.  Herdtfelder  (103  N.  Y.  802)  distinguished. 
Harvey  v.  McDonndl  (48  Hun,  409)  reversed. 

(Argued  April  18,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  May,  1888,  which  aflSrmed  a  judg- 
ment in  favor  of  defendant  entered  upon  an  order  dismissing 
the  complaint  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Edward  F.  BuLlard  for  appellant.  The  administrators 
could  maintain  an  action  to  set  aside  this  deed  for  the  benefit 
of  all  creditors,  whether  they  held  a  judgment  or  not 
{Semihard  v.  Benn&r,  72  N.  Y.  424 ;  Potts  v.  Hart,  99  id. 
168;  Barton  v.  Hoamer,  24  Ilun,  467.)  The  defendants 
having  neglected  to  perform  their  duties  as  trustees  upon 
request,  the  plaintiff,  as  a  general  creditor,  had  a  right  to  put 
them  in  motion  by  bringing  this  action.  {Bate  v.  Graham^ 
1  Kern.  237;  Bates  v.  Bradley ,  24  Hun,  84;  McCartney  v. 
Bostwick,  32  N.  Y.  57 ;  Baynor  v.  Gordon,  23  Hun,  264 ; 
Fleisa  v.  Buckley,  90  K  Y.  287;  Piatt  v.  PlaU,  105  id. 
488  ;  Johnson  v.  Wa;ters,  111  U.  S.  640,  671 ;  Weedx.  H(yrnby, 
35  Hun,  581;  Dewey  v.  M(yyer,  72  N.  Y.  00;  Overton  v. 
Village  of  Oleam.,  37  Hun,  49;  3  Pomeroy's  Eq.  §  1095; 
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RandaU  v.  Dyett^  38  Hun,  347,  349 ;  Chadwick  v.  Burrows^ 
42  id.  44 ;  Jones  v.  Jonea^  4  N.  Y.  S.  R.  141 ;  Grouse  v. 
Trothingham^  97  N.  Y.  114 ;  Licktenberg  v.  H&rdtf elder ^  103 
id.  302,  307;  U.  P.  E.  R.  Co.  v.  DuU,  124  U.  S.  172;  Inre 
Cornea,  110  N.  Y.  316;  Piatt  v.  PlaU,  2  T.  &  C.  25.) 
Equity  will  give  relief  where  there  is  no  other  remedy. 
{Clute  V.  Emmerich^  99  N.  Y.  346  ;  Perry  v.  Bd.  of  Missions, 
102  id.  99.)  Debts  are  an  equitable  lien  upon  property  fraudu- 
lently transferred.  Every  debtor  is  a  trustee  for  his  creditor, 
(a  N.  Bk.  V.  OlcoU,  46  N.  Y.  17;  D^ey  v.  Mayer,  71  id. 
70,  76.) 

Nathcmid  C  Moak  for  respondents.  A  creditor  who  has 
no  lien  upon  property  he  is  seeking  to  reach,  and  is  not  seek- 
ing to  remove  a  fraudulent  obstruction  to  the  enforcement  of 
that  lien,  must  be  a  jud^ient-creditor  with  an  execution 
returned  nvUa  hona.  (Code  of  Civ.  Pro.  §§  1371, 1823, 1825, 
1826,  1871,  1872 ;  Adsit  v.  Butler,  87  N.  Y.  585,  590  ;  Estes 
V.  Wilcox,  67  id.  264 ;  Allyn  v.  Thurston,  53  id.  622 ;  Geerey  v. 
Ge^ey,  63  id.  252,  255-257  ;  Crippen  v.  Hudson,  13  id.  161 ; 
Yoorhies  v.  Howard,  4  Abb.  Ct.  App.  Dec.  504 ;  Beardsley 
V.  Foster,  36  N.  Y.  561,  563,  565  ;  Foster  v.  WaUer,  25  id. 
434 ;  SuUivan  v.  Millar,  106  id.  635,  636,  641-643  ;  11  N.  Y. 
State  Eep.  312 ;  Licktenherg  v.  Herdtf  elder,  103  K  Y.  302  ; 
33  Hun,  57 ;  Taylor  v.  Boker,  111  U.  S.  110, 115,  116 ;  Jones 
V.  Green,  1  Wall.  330-332 ;  Natumal,  etc,,  v.  Wetm^e,  42 
Hun,  359, 362 ;  Andrew  v.  VanderhUt,  37  id.  468-472 ;  Bowe 
V.  Arnold,  18  Week.  Dig.  326;  31  Hun,  256;  Gardner  y^. 
Lansing,  28  id.  415 ;  Genesee  River,  etc.,  v.  Mead,  13  Week. 
Dig.  356 ;  18  Hun,  303 ;  25  id.  310 ;  Kerr  v.  Dildine,  26 
Week.  Dig.  70 ;  43  Hun,  635  ;  Jacobstein  v.  Ahrams,  41  id. 
272 ;  Briggs  v.  Van  Buren,  19  Week.  Dig.  216 ;  32  Hun,  640 ; 
Albany  City,  etc.,  v.  Gaynor,  67  How.  421 ;  Throop  Grain, 
etc.,  y.  Smith,  110  N.  Y.  83,  87 ;  26  Week.  Dig.  72 ;  Burnett 
V.  Gould,  27  Hun,  366,  368,  369 ;  Eastern  Nat.  Bk.  v.  B\if- 
falo,  etc.,  48  id.  557,  560 ;  Levy  v.  Nat.  Bk.,  17  N.  Y.  State 
Rep.  529,  531 ;   Adel  v.  Bigler,  81  N.  Y.   349 ;   Webster  v. 
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Clark,  25  Me.  313,  314,  316 ;  Gould  v.  O.  C,  JSL,  86  N.  Y. 
75,  83, 84 ;  99  id.  333 ;  Reubens  v.  Jod,  13  id.  488 ;  Govlet  v. 
Aasder^  22  id.  225 ;  Rayer  Wheel  Co.  v.  Fielding,  31  Hun,* 
274-279 ;  Brinckerhqf  v.  Brown,  4  Jolins.  Ch.  674 ;  Shaw  v. 
Dioight,  27  N.  Y.  244 ;  Loomia  v.  Tifft,  16  Barb.  641.)  The 
want  of  an  averment  of  the  proper  issuing  and  return  of  an 
execution  cannot  be  supplied  by  an  allegation  of  a  total  want 
of  property.  {Grippen  v.  Hudson,  13  N.  Y.  165 ;  Estes  v. 
WUcox,  67  id.  264, 266, 267 ;  87  id.  589 ;  McElwain  v.  Yard- 
ley,  9  Wend.  548 ;  Bea/rdsley  Scythe  Co.  v.  Foster,  36  N.  Y. 
S6a-565 ;  Dunleoy  v.  TaUmadge,  32  id.  459-461 ;  Adsit  v. 
Butler,  87  id.  585,  587-590 ;  Gardmsr  v.  Ixmsmg,  28  Hun, 
415,  416 ;  N,  T.  Bk.  v.  Wetmore,4t^  id.  859,  362,  363;  Allyn 
V.  Thurston^  53  N.  Y.  622 ;  O.  N.  Bk.  v.  OlcoU,  46  id.  12  ; 
Loomis  V.  Tifft,  16  Barb.  541 ;  ^icer  v.  Ayers,  2  T.  &  C. 
624 ;  Geerey  v.  Geerey,  63  K  Y.  252 ;  Eoans  v.  Hill,  18  Hun, 
464 ;  Adsit  v.  Sanfm*d,  23  id.  45  ;  87  K  Y.  585  ;  Lichtenberg 
V.  Herdtf  elder,  103  id.  302 ;  33  Hun,  57, 59 ;  Royer  Car  Wheel 
Co.  V.  Fielding,  31  id.  274 ;  BoweY.  Arnold,  Id.  256 ;  Andrew 
V.  Vanderbilt,  37  id.  468,  471 ;  Southard  v.  Benner,  72  N.  Y. 
424 ;  Grouse  v.  Frothingham,  97  id.  105.)  Nor  can  plaint- 
iff sustain  this  suit  under  the  act  of  1858  (Chap.  314).  It 
simply  authorized  and  gave  "any  executor,  administrator, 
receiver,  assignee  or  other  trustee  of  an  estate,  or  the  property 
and  effects  of  an  insolvent  estate,  corporation,  association, 
partnership  or  individual"  power  to  sue  in  cases  where 
it  was  previously  doubtful  whether  they  could  maintain 
an  action.  {Hyde  v.  Lynde,  4  N.  Y.  387;  Kennedy  v. 
Thorp,  51  id.  174;  Gardner  v.  Landing,  28  Hun,  416 
Southard  V,  Benner,  72  N.  Y.  42 ;  Lichtenberg  v.  Herdbfelder^ 
103  id.  306,  307 ;  In  re  Kellogg,  39  Hun,  275 ;  Geerey  v. 
Geerey,  63  N.  Y.  252,  256;  Adsit  v.  Butler,  87  id.  585 
Fstes  V.  Wilcox,  67  id.  264,  0.  N.  Bk.  v.  OlcoU,  46  id.  18, 
22 ;  104  id.  648 ;  Harvey  v.  McDonneU,  48  Hun,  409, 411-414 
National  Bk.  v.  Levy,  17  N.  Y.  State  Rep.  529,  532 ;  Genesee, 
etc.,  V.  Mead,  18  Hun,  363 ;  Barton  v.  Hosner,  24  id.  467 
72  N.  Y.  427  ;  Phelps  y.  Piatt,  50  Barb,  430,  431 ;  Dewey  r. 
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Mm/er,  72  K  Y.  70 ;   103  U.  S.  301 ;  9  Hon,  473 ;   Bate  v. 
Graham,  11  K  Y.  237,  240;  Pottav.  Hart,  99  id.  168.) 

« 

Danfobth,  J.  The  complaint  shows  the  plaintiff  Harvey 
to  be  a  creditor  of  the  decedent,  John  McDonnell,  by  virtue 
of  certain  contract  obligations,  to  the  amount  of  $2,000  and 
upwards,  and  that  upon  the  death  of  McDonnell  the  defend 
ants  were  appointed  his  administrators.  They  recognized  the 
validity  of  his  claims  and  paid  dividends  thereon  from  the 
proceeds  of  the  land  sold  by  order  of  the  surrogate.  The 
property  coming  to  their  haadft  as  such  representatives  has 
been  exhausted  and  there  still  remains  due  the  plaintiff 
the  balance  above  referred  to.  The  complaint  further  states 
that,  shortly  before  his  death,  the  decedent,  to  defraud  his 
creditors,  caused  a  certain  other  portion  of  his  land  to  be  con- 
veyed without  consideration  to  Lucy  McDonnell,  his  wife, 
and  that  she  retains  it  and  also  some  personal  property 
which  she  claims  to  be  her  own.  The  plaintiff  has  requested 
the  defendants  to  take  proceedings  to  set  aside  these  trans- 
fers, and  they  have  declined  to  do  so.  He  therefore  brings 
this  action  in  behalf  of  himself  and  all  other  creditors  of 
the  decedent  against  Lucy  McDonnell,  individually  and  as 
administratrix,  and  against  the  other  defendant  as  adminis- 
trator of  John  McDonnell  He  asks  that  the  fraudulent 
conveyances  be  canceled,  that  an  account  be  rendered  by  the 
defendant  Lucy,  a  receiver  appointed,  and  a  distribution  made 
of  such  moneys  as  may  come  to  liis  hands  among  the  creditors 
of  the  intestate.  The  defendants  answered  jointly,  setting  up, 
in  substance,  ar  general  denial  and  also  the  statute  of  limita- 
tions. No  objection  was  taken  by  answer  to  the  sufficiency 
of  the  complaint,  but,  on  the  trial,  upon  motion  of  the 
defendants'  counsel,  it  was  dismissed  upon  the  sole  ground 
that  the  plaintiff  was  not  a  judgment-creditor.  The  cases 
cited  by  the  learned  counsel  for  the  respondents  afford  many 
instances  where  the  right  of  a  creditor  to  proceed  in  equity 
against  the  property  of  his  debtor  has  been  denied  by  reason 
SicmLs— Vol.  LXVIIL     67 
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of  his  failure  to  exhibit  a  judgment  and  execution.  They 
show  the  rule  to  be  well  settled  that  a  creditor  at  large, 
or  a  simple  contract  creditor,  must  sue  at  law,  establish  his 
debt  and  then  exhaust,  by  such  proceeding  as  the  law  allows, 
tho  real  estate  on  which  the  judgment  is  a  lien,  and  the 
personal  property  liable  to  execution,  before  he  proceeds 
against  property  which  is  not  subject  to  either  judgment  or 
execution.  The  plaintiff  has  done  neither,  and  he  is  a  contract 
creditor  of  the  decedent,  John  McDonnell.  But  this  is  not 
.all.  He  is  a  claim'^nt  against  the  estate,  his  claim  has  been 
-allowed,  and  the  representatives  of  McDonnell  have  exhausted 
the  property  which  has  come  to  their  hands,  both  real  and 
personal,  by  applying  it  upon  the  debts  of  the  intestate,  and, 
«mong  others,  the  plaintiff's  claim.  It  is  not  wholly  satisfied, 
land  the  plaintiff  points  out  other  property  once,  confessedly, 
belonging  to  the  decedent,- but,  as  alleged  by  the  plaintiff, 
conveyed  away  in  fraud  of  the  rights  of  creditors.  He  has 
asked  the  defendants,  as  administrators  of  McDonnell,  to 
pursue  it  and  set  aside  the  fraudulent  conveyances.  If  the 
allegation  is  true,  they  might  do  so,  and  it  would  then  be  their 
duty  to  apply  the  proceeds  in  the  due  course  of  administration. 
The  plaintiff  would  receive  his  share,  not  by  virtue  of  his  own 
.action,  but  because  of  the  character  which  the  administrators 
'bear  in  relation  to  the  estate,  and  the  power  conferred  upon 
them  by  statute.  They  stand  as  trustees  for  the  creditors 
.(Laws  of  1858,  chap.  314,  §  1),  and  for  tlieir  benefit,  may 
disaffirm  and  treat  as  void  any  transfer  or  agreement  made 
in  fraud  of  the  rights  of  any  creditor  interested  in  any 
property  or  right  belonging  to  the  estate  they  represent.  (Id.) 
The  same  act  confers  like  power  upon  assignees  for  the 
■  benefit  of  creditors,  and  in  favor  of  such  a  one  we  held  that 
he  had  greater  power  to  seek  for  and  reclaim  property  fraudu- 
lently conveyed  than  the  creditor  himself,  for  "  the  creditor 
can  assert  no  right  until  by  judgment  and  execution  he  has  a 
lien,  or  a  right  to  a  lien,  upon  the  specific  property,  but  in 
favor  of  an  assignee  for  his  benefit  the  legislature  have 
substituted  a  statutory  right  in  place  of  these  conditions." 
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{Reynolds  v.  EUis^  103  N.  Y.  115.)  The  same  construction 
applies  here.  But  the  administrators  do  not  avail  themselves 
of  the  power  given  to  them  by  statute.  It  was  their  right 
and  duty  to  do  so.  They  have  been  applied  to  and  refuse. 
Is  the  creditor,  therefore,  without  a  remedy?  Clearly  not. 
Upon  the  face  of  the  complaint  it  is  apparent  that  the  admin- 
istratrix has  an  interest  adverse  to  the  creditors  of  the  estate. 
They  call  for  property  which  she  claims  to  own  in  her  own 
right,  and  which  she  refuses  to  apply  upon  the  debts  of  her 
intestate.  These  circumstances  require  an  exception  to  be 
made  to  the  general  rule  which  forbids  an  estate  or  its  manage- 
ment to  be  be  taken  from  the  hands  of  those  lawfully  entrusted 
with  it.  For  it  is  equally  well  settled  that  where  such  parties 
are  either  in  collusion  with  one  holding  property  alleged 
to  have  been  fraudulently  transferred,  or  where,  as  in  this 
case,  it  is  actually  claimed  by  them,  or  the  trustee  unreasonably 
refuses  to  sue,  the  creditors  or  other  persons  interested  may 
themselves  bring  an  action  for,  or  reclaim  the  property  fraudu- 
lently transferred,  making  the  transferees  and  the  trustee  parties. 
(1  Story's  Eq.  Jur.  §  243 ;  Dewey  v.  M(yyer,  72  N.  Y.  70 ; 
Bate  V.  Crrahamy  11  id.  237 ;  In  re  Comelly  110  id.  351 ; 
Ft.  Stanwix  Bh.  v.  Leggetty  51  id.  552.)  In  such  a  case  the 
creditor  stands  in  the  place  of  the  trustee,  and  it  is  immaterial 
that  he  is  not  a  judgment<;reditor.  The  relation  he  sustains 
to  the  estate  entitles  him  to  payment  in  common  and  in  just 
proportion  with  other  creditors,  and  a  judgment  would  give 
neither  lien,  property,  nor  other  advantage.  Nothing  more  is 
sought  in  this  action. 

Lichjtenherg  v.  Herdtfelder  (103  N.  Y.  302),  cited  by  the 
respondent^  was  of  a  difEerent  character,  and  the  course 
suggested  by  the  learned  judge  who  delivered  the  opinion 
in  that  case,  is  not  inconsistent  with  that  adopted  in 
the  one  at  bar.  It  is  unnecessary  to  say  what  course 
would  be  open  if  the  administrator  doubted  the  justice  of 
the  claim  presented,  or  the  sufficiency  of  evidence  to  over- 
throw the  alleged  fraudulent  conveyance.  In  the  first  case 
the  creditor  might  not  unreasonably  be  required  to  establish 
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his  demands  in  one  of  tlie  modes  provided  by  law,  and  in  the 
other,  before  involving  the  estate  in  litigation,  the  adminstrator 
could  require  indemnity.  Neither  question  arises  here.  ,  The 
complaint  was  dismissed  on  the  sole  ground  that  the  plainti£E 
was  not  a  judgment-creditor.    In  this  there  was  error. 

The  judgment  should,  therefore,  be  reversed  and  anew 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Hannah  Cohen  et  al.,  as  Administrators,  etc.,  AppeHants^  v. 
The  Mayob,  Aldermen  and  Commonalty  of  the  Cfty  of 
New  York,  Eespondent. 

There  is  always  reasonable  groimd  for  apprehending  accidents  from 
obstructions  in  a  public  highway,  and  any  person  who  wrongfully  place9 
them  there  or  aids  in  so  doing,  is  req;>onsible  for  accidents  occurring  by 
reason  of  their  presence. 

Where  a  municipal  corporation,  without  the  pretense  of  authority  and  in 
direct  violation  of  a  statute,  assumes  to  giant  to  a  i»ivate  individual  the 
right  to  obstruct  one  of  its  streets  while  in  the  transaction  of  his  private 
business,  and  for  such  privilege  takes  compensation,  it  must  be  regarded 
as  itself  maintaining  a  nuisance  so  long  as  the  obstructi<m  is  continued 
by  reason  of  and  under  the  license,  and  it  is  liable  to  damages  naturally 
resulting  therefrom  to  a  third  person. 

M.,  a  grocer,  doing  business  in  the  city  of  New  Yofrk,  was  in  the  habit  of 
keeping  his  grocery  wagon,  when  not  in  use,  standing  day  and  night  in 
the  street  in  front  of  his  store  under  a  permit  to  do  so,  granted  to  him 
by  the  city,  for  which  an  annual  license  fee  was  paid.  When  so  standing 
the  thills  were  raised  perpendiculariy  and  held  up  by  strings,  A  passing 
ice  wagon  struck  the  grocery  wagon  and  turned  it  partially  around,  the 
strings  holding  up  the  thills  gave  way  and  they  came  down  upon  the 
sidewalk  striking  plaintiff's  intestate,  who  was  passing  thereon,  causing 
his  death.  In  an  action  to  recover  damages,  held,  that  the  license  was 
issued  wittiout  authority  (g  86,  sub.  4,  chap.  410,  Laws  of  1882);  that 
the  storing  of  the  wagon  in  the  highway  was  a  public  nuisance;  tbat 
defendant  by  licensing  it  made  itself  liable  for  any  damages  resulting 
therefrom,  the  same  as  if  it  had  itself  maintained  the  nuisance;  and  that, 
'as  the  accident  happened  because  of  the  presence  of  the  obstruction,  it 
was  the  proximate  cause  of  the  injury. 

Cohen  V.  Mayor,  etc.,  (48  Hun,  345)  reversed. 

(Argued  April  18,  1889;  decided  June  4, 1889.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  22,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Aschel  Cohen,  plaintiffs  decedent,  which  occurred  by  reason 
of  a  wound  in  the  head  caused  by  the  falling  of  a  pair  of 
thills,  attached  to  a  grocer's  wagon,  upon  him  while  he  was 
walking  through  one  of  the  streets  of  the  city  of  New  York. 

Evidence  was  given  on  the  trial  tending  to  prove  the 
following  facts :  On*  the  morning  of  October  20,  1879,  said 
Cohen  was  walking  through  Attorney  street  in  such  city,  and 
at  the  same  time  an  ice  wagon  was  passing  south  through 
that  street,  and  a  wagon  loaded  with  coals  was  coming  north 
through  the  same  street  A  grocery  wagon  without  any  horse 
attached  was  standing  in  front  of  the  grocery  store  kept  by 
one  Marks,  who  owned  the  wagon.  The  thills  were  tied  up  in 
a  perpendicular  manner  with  some  kind  of  string,  and  the 
length  of  the  wagon  was  parallel  with  the  length  of  the  street. 
For  some  reason  the  driver  of  the  ice  wagon  started  up  his 
horses,  seemingly  for  the  purpose  of  passing  the  grocery  wagon 
before  the  driver  of  the  coal  wagon  should  reach  it.  The 
street  was  narrow  and  the  ice  man's  wagon  caught  in  some  way 
against  the  wheel  of  the  grocery  wagon,  and  turned  the  wagon 
somewhat  around,  so  that  the  thills  came  down  on  the  side- 
walk. At  that  time  Cohen  was  passing  and  the  iron  on  one 
of  the  thills  struck  him  on  the  head  and  knocked  him  down, 
inflicting  an  injury  upon  him  from  the  ejffect  of  which  he  died 
the  same  day.  The  string  with  which  the  thills  were  fastened 
was  a  thin,  common  string,  and  they  had  been  tied  up  that 
way  for  several  months,  but  whether  with  the  identical  string 
used  on  the  occasion  when  the  accident  occurred  the  witness 
could  not  say.  The  wagon  was  used  by  its  owner,  the  grocer, 
as  the  evidence  tended  to  show,  for  the  purpose  of  facilitating 
the  transaction  of  his  private  business,  and  it  was  in  no  sense  a 
public  cart.  When  not  in  actual  use  the  wagon  was  kept  in 
the  street  in  front  of  the  owner's  grocery  store,  day  and  night. 
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under  a  permit  which  was  granted  by  defendant  in  oonsider- 
ation  of  the  payment  by  the  owner  of  two  dollars  therefor. 
No  law  or  ordinance  existed  which  gave  jurisdiction  to  the 
defendant,  tlirough  its  Common  Council,  or  through  any  of  its 
officers,  to  license  or  permit  such  a  use  of  the  highway.  Upon 
this  evidence  as  to  the  manner  in  which  the  accident  occurred, 
the  court  directed  the  jury  to  find  a  verdict  for  the  defendant, 
and  the  plaintiff  duly  excepted  to  such  direction.  The  direction 
was  given  by  the  court  below  on  the  ground  that  the  cause  of 
the  injury  was  the  defective  manner  in  which  the  thilk  were 
tied,  and  there  was  no  evidence  of  any  notice  to  the  city  as  to 
that  fact. 

Francis  B.  CKedmf  for  appellants.  The  storage  of  the 
wagon  in  the  public  street  was  unlawful  and  created  a  pubUc 
nuisance  notvsdthstanding  the  license  issued  by  the  city. 
(Laws  of  1873,  chap.  335,  §  17,  sub.  4 ;  People exrd.  O'Reifly 
V.  Mayor ^  etc.^  59  How.  Pr.  277 ;  Ely  v.  Campbdl^  Id.  333 ; 
Cohen  V.  Mayor^  etc.^  33  id.  404 ;  Lamry  v.  Hannigan^  52 
Supr.  Ct.  463.)  The  defendant  having  given  the  permit  under 
which  the  wagon  was  stored  in  the  public  street,  receiving 
compensation  for  its  storage  there,  became  a  party  with  Marks 
to  the  unlawful  act  of  keeping  it  in  the  street,  and  with  him 
responsible  for  the  injury  caused  by  its  being  there,  independ- 
ent of  any  question  of  negligence  in  the  manner  in  which  it 
was  kept  or  notice  to  the  defendant  of  its  dangerous  condition. 
{Irvine  v.  Woody  51  N.  T.  228 ;  Clifford  v.  Dam,  81  id.  56 ; 
Sexton  V.  ZeU,  14  id.  432 ;  Creed  v.  naHman,  29  id.  591 ; 
Con^reve  v.  Smithy  18  id.  82 ;  Hume  v.  Mayor y  etc.^  47  id. 
639 ;  Masterson  v.  Mt  Vemony  58  id.  391 ;  Eunz  v.  City  of 
Troy,  104  id.  344;  Rehherg  v.  MayoTy  etc,,  91  id.  137; 
GoodfeUow  v.  Mayor,  etc.,  100  id.  18.)  The  fact  that  the 
negligent  act  of  a  third  person,  for  which  the  plaintiffs'  intes- 
tate was  not  responsible,  contributed  or  combined^  to  cause 
the  accident,  does  not  relieve  the  defendant  from  liability  on 
account  of  it,  provided  the  accident  would  not  have  happened 
but  for  the  wrongful  act  or  negligence  of  the  defendant 
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(Kennedy  v.  Mayor ^  etCy  73  N.  Y.  365 ;  Maaavley  v.  Mayor^ 
etc.y  67  id.  602;  Ring  v.  City  of  Cohms^  77  id.  83 ;  Kum  v. 
6%  of  Trcyy^  104  id.  344 ;  Merrii  v.  Fitzgibhomy  102  id. 
362.)  If  the  obstruction  in  the  street  was  unlawful,  it  cannot 
be  claimed  that  the  negligence  of  the  driver  of  the  ice  cart 
was,  as  a  matter  of  law,  the  proximate  cause  of  the  accident. 
The  primary  cause  was  the  unlawful  act  of  the  defendant. 
Mere  negligence  on  the  part  of  the  driver  of  the  ice  cart 
would  not  have  necessarily  defeated  a  claim  by  him  for  damages 
against  the  defendant  had  he  been  injured  by  the  accident. 
{Irvine  v.  Wood,  51  K  Y.  224-;  Clifford  v.  Dam,  81  id.  52; 
Creed  v,  Hartman,  29  id,  591.)  The  death  of  the  plaintiflPs 
intestate,  caused  by  the  falling  of  the  shafts  of  the  wagon  on 
him,  demonstrates  that  the  wagon  was  a  dangerous  obstruction 
on  the  street.     {Kum  v.  City  cf  Troy,  104  K  Y.  348.) 

Thomas  P.  Wickes  for  respondent.  The  acts  of  the  defend- 
ants were  too  remote  to  be  considered  a  legal  cause  of  the 
death  of  the  plaintiflPs  intestate.  {Ryam,  v.  If.  Y.  C  R.  R. 
Co..  35  K  Y.  210 ;  People  v.  Mayor,  etc.,  5  Lans.  524 ;  53 
K  Y.  629 ;  Sharp  v.  PoweU,  L.  R,  7  C.  P.  253 ;  MerriU  v. 
Portland,  4  ClifE.  C.  C.  138.) 

Peckham,  J.  The  storing  of  the  wagon  in  the  highway  was 
a  nuisance.  The  primary  use  of  a  highway  is  for  the  j)urpose 
of  permitting  the  passing  and  repassing  of  the  public,  and  it  is 
entitled  to  the  unobstructed  and  uninterrupted  use  of  the 
entire  width  of  the  highway  for  that  purpose,  under  temporary 
exceptions  as  to  deposits  for  building  purposes,  and  to  load 
and  unload  wagons,  and  receive  and  take  away  property  for 
or  in  the  interest  of  the  owner  of  the  adjoining  premises,  which, 
it  is  not  now  necessary  to  more  specifically  enumerate.  The 
extent  of  the  right  of  such  exceptional  user  was  before  us  in 
the  late  case  of  CaUanan  v.  Oilman  (107  N.  Y.  360),  and 
nothing  more  need  be  said  regarding  it  here. 

It  is  no  answer  to  the  charge  of  nuisance  that,  even  with 
the  obstruction  in  the  highway,  there  is  still  room  for  two  or 
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more  wagons  to  pass,  nor  that  the  obstruction  itself  is  not  a 
fixture.  If  it  be  permanently,  or  even  habitually  in  the  high- 
way, it  is  a  nuisance.  The  highway  may  be  a  convenient 
place  for  the  owner  of  carriages  to  keep  them  in,  but  the  law, 
looking  to  the  convenience  of  the  greater  number,  prohibits 
any  such  use  of  the  public  streets.  The  old  cases  said  the 
king's  highway  is  not  to  be  used  as  a  stable  yard,  and  a  party 
cannot  eke  out  the  inconvenience  of  his  own  premises  by  tak- 
ing in  the  public  highway.  These  general  statements  are 
familiar  and  borne  out  by  the  cases  cited.  {Kifig  v.  RussMy 
6  East,  427,  decided  in  May, -1805 ;  Rex  v.  OroaSy  3  Camp. 
224 ;  Bex  v.  JoneSy  Id.  230 ;  People  v.  Cunningham^  1  Denio, 
524;  Davis  v.  Mayar^  etc.^  14  N.  Y.  506,  524;  Cailcman  v. 
Crilman^  supra.) 

FamiUar  as  the  law  is  on  this  subject,  it  is  too  frequently 
disregarded  or  lost  sight  of.  '  Permits  are  granted  by  common 
councils  of  cities^  or  by  other  bodies,  in  which  the  power  to 
grant  them  for  some  purposes  is  reposed,  and  they  are  granted 
for  purposes  in  regard  to  which  the  body  or  board  assuming 
to  repi'esent  the  city  has  no  power  whatever,  and  the  permit 
confers  no  right  upon  the  party  who  obtains  it.  As  was  said 
by  Lord  Ellenborough  in  the  case  of  Rex  v.  Jones  {supra), 
the  law  upon  the  subject  is  much  neglected,  and  great  advant- 
ages would  arise  from  a  strict,  steady  application  of  it.  Tliis 
case  is  a  good  example  of  its  neglect.  There  is  no  well-founded 
claim  of  the  existence  of  a  power  in  the  defendant  to  issue 
such  a  license.  The  defendant  refers  to  sections  10  and  27  of 
chapter  27  of  the  ordinance  of  1859.  The  former  provides 
for  an  assignment  by  the  mayor  of  a  stand  where  the  owner 
of  a  duly  licensed  public  cart  may  let  it  remain  waiting  to  be 
employed,  and  also  a  stand  where  it  may  remain  at  other  times 
upon  certain  terms,  etc.  The  latter  section  refers  to  a  licensed 
cartman  and  provides  for  storing  his  cart  in  front  of  his  prem- 
ises under  certain  regulations.  Neither  section  has  anything 
to  do  with  a  case  like  this.  The  legislature  has  expressly 
enacted  that  the  city  shall  have  no  power  to  authorize  the 
placing  or  continuing  of  any  encroachments  or  obstructions 
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upon  any  street  or  sidewalk,  except  the  temporary  occupation 
thereof  during  the  erection  or  repair  of  a  building  on  a  lot 
opposite  the  highway.  (Consolidation  Act,  §  86,  subd.  4, 
pp.  25,  26 ;  People  ex  rel.  O^ReiUy  v.  Mayor ^  etc.,  59  How. 
Pr.  277 ;  -E'/y,  Mayor,  etc.,  v.  Campbell,  Comr.,  etc.,  Id.  333 ; 
Lamery  v.  Sannigan,  20  J.  &  S.  463.) 

The  owner  of  this  wagon  was  not  a  cartman,  nor  was  the 
wagon  used  as  a  public  cart,  but  only  as  a  means  to  enable 
the  grocer  to  transact  his  own  private  business.  He  acquired 
no  right  by  virtue  of  the  license  to  store  his  wagon  in  the 
street,  and  in  doing  so  he  was  clearly  guilty  of  maintaining  a 
public  nuisance.  The  defendant  was  also  guilty.  It  assumed 
to  authorize  the  erection  and  continuance  of  a  public  nuisance. 
To  be  sure  the  legal  power  to  grant  the  license  to  obstruct 
the  street  was,  by  the  legislature,  withheld  from  the  defendant, 
yet,  nevertheless,  it  did  grant  just  such  a  permit  and  took  com- 
pensation on  account  of  it.  In  thus  doing,  the  city  became  a 
partner  in  the  erection  and  continuance  of  such  nuisance.  It 
was  a  nuisance,  not  by  reason  of  the  manner  in  which  the 
thills  were  tied  up,  but  because  the  wagon  was  stored  in  the « 
street.  It  was  not  a  mere  negative  attitude  which  the  defend- 
ant adopted,  such  as  would  have  been  the  case  had  it  simply 
acquiesced  in  the  manner  in  which  the  street  was  used.  In 
this  case  it  not  only  acquiesced  in  such  use,  but  it  actually 
encouraged  it  by  making  out  and  delivering  a  license  to  do  it, 
and  it  received  directly  and  immediately  from  the  owner  of 
the  wagon  a  compensation  for  the  erection  and  maintenance 
of  a  nuisance  under  the  authority  of  such  license.  Under 
such  circumstances  the  defendant  must  be  held  liable  the  same 
as  if  it  had  itself  maintained  the  nuisance,  for  the  owner  of 
the  wagon  was  nothing  more  than  an  agent  through  whom  the 
defendant  did  this  unlawful  act.  {Irvine  v.  Wood,  51 N.  Y.  224.) 
But  assuming  that  the  city  had  no  right  to  issue  the  permit,  it 
is  urged  that  such  license  did  not  authorize  the  negligence 
which  caused  Cohen's  death,  and  that  the  act  of  the  defendant 
was  too  remote  to  be  regarded  as  the  proximate  cause  of  the 
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damage  herein.  We  do  not  think  so.  The  act  of  the  defend- 
ant was  wrongful,  it  consisted  in  setting  np  an  obstmction  in 
the  pubhc  highway,  and  the  accident  happened  because  of 
the  presence  of  the  obstruction  at  the  point  in  question.  It 
was  there  by  the  act  of  the  defendant,  and  being  there  it  has 
caused  the  injury.  To  be  sure  it  may  be  said  that  if  the 
thills  had  not  been  neghgently  tied,  they  would  not  have 
fallen.  But  that  was  simply  the  way  in  which,  by  reason  of 
the  presence  of  the  obstruction,  the  accident  occurred.  There 
is  always  reasonable  ground  for  apprehending  accidents  from 
obstructions  in  a  public  highway,  and  any  person  who  wrong- 
fully places  them  there  or  aids  in  so  doing,  must  be  held 
responsible  for  such  accidents  as  occur  by  reason  of  their 
presence.  The  obtitruction  in  such  case  must  be  regarded, 
within  the  meaning  of  the  law  on  the  subject,  as  the  proxi- 
mate cause  of  the  deunage. 

We  think  that  in  a  case  like  this,  where  no  obstruction 
would  have  existed  but  for  the  wrongful  conduct  of  defend- 
ant, it  must  be  held  responsible  for  the  damage  which  is 
caused  by  reason  of  the  obstruction,  even  though  it  might  not 
have  happened  if  the  licensee  had  been  careful  in  regard  to 
the  manner  in  which  he  exercised  the  assumed  right  granted 
him  by  the  license.  The  defendant,  under  these  circumstances, 
must  take  the  risk  of  such  care,  and  not  an  innocent  passer-by. 
This  is  not  a  case  for  the  application  of  the  doctrine  that 
where  the  injury  results  from  the  negligent  mode  in  which 
the  Ucensee  exercises  the  privilege  granted  to  him, 
which  mode  is  not  part  of  the  license,  there  must  be 
proof  of  negligence  showing  permission  to  use,  or  acquiescence 
in  the  use  of  the  mode  after  notice  or  knowledge  on  the  part 
of  the  licensor.  That  may  be  the  rule  where  the  thing 
licensed  is  legal  because  of  the  license,  and  the  illegality  con- 
sists in  the  manner  in  which  the  license  is  carried  out.  The 
difficulty  here  does  not  alone  consist  in  the  negligent  manner 
of  fastening  up  the  thills ;  but  the  license  itself,  the  permis- 
sion, with  or  without  a  consideration,  to  obstruct  the  street 
at  all  for  any  such  purpose  as  was  the  case  here,  is  the 


1889,]      Cohen  et  al.  v.  Matob,  etc.,  op  New  York.         539 

Opimon  of  the  Court,  per  Peckham,  J. 

wrongful  act  on  the  part  of  the  defendant  which  renders 
it  responsible  for  the  damage  naturally  sustained  from  such 
obstruction. 

We  do  not  say  that  this  principle  of  responsibility  would 
render  the  city  liable  in  every  case  of  a  mistaken  exercise  of 
power  authorizing  the  use  or  occupancy  of  a  public  street  by 
an  individual.  We  confine  ourselves  to  the  decision  of  this 
case,  and  we  simply  say  that  when  the  city,  without  the  pre- 
tense of  authority,  and  in  direct  violation  of  a  statute,  assumes 
to  grant  to  a  private  individual  the  right  to  obstruct  the  public 
highway  while  in  the  transaction  of  his  private  business,  and 
for  such  privilege  takes  compensation,  it  must  be  regarded  as 
itself  maintaining  a  nuisance  so  long  as  the  obstruction  is  con- 
tinued by  reason  of  iind  under  such  license,  and  it  must  be 
hable  for  all  damages  which  may  naturally  result  to  a  third 
party  who  is  injured  in  his  person  or  his  property  by  reason 
or  in  consequence  of  the  placing  of  such  obstruction  in  the 
highway.  Tliis  is  none  too  severe  a  liability.  It  is  to  be  hoped 
that  its  enforcement  will  tend  to  the  discontinuance  of  a 
custom  of  granting  permits  or  licenses  to  do  what  it  is  well 
known  the  city  has  no  right  to  authorize  or  license.  Such 
licenses,  it  is  matter  of  public  notoriety,  are  constantly  granted 
without  any  semblance  of  legal  authority,  and  the  licensees 
are  continually  acting  under  them  and  obstructing  the  public 
streets  to  the  serious  inconvenience  and  danger  of  the  public. 
When  it  is  understood  that  such  hcense  has  not  only  no  eflEect 
in  the  way  of  legalizing  an  obstruction,  but  that  it  simply 
makes  the  city  a  partner  in  the  maintenance  of  a  public  nuis- 
ance, and  liable  for  the  damage  caused  thereby,  such  knowl- 
edge may^  perhaps,  restrain  the  utterly  illegal  practice,  and 
tend  in  some  degree  to  the  protection  of  the  public  in  the  law- 
ful use  of  its  own  highways. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  dissenting  on  the  ground  that, 
assuming  the  city  could  not  legally  grant  a  license  to  Marks 
to  keep  his  wagon  in  the  street,  that  fact,  in  this  case,  was  not 


540  Buckley  t>.  G.  P.  A  R.  M.  Co.  [Jane, 

Statement  of  case. 

sufficient  to  charge  the  city  with  liability  for  the  occurrence 
complained  of.     The  proximate  or  immediate  cause  of  the 
injury  to  the  plaintiff's  intestate  was  the  negligent  act  of  others. 
Judgment  reversed. 
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The  simple  fact  that  a  machine  is  dangerous  does  not  make  an  employer 

liable  for  an  injury  received  by  a  minor  employed  in  operating  it. 

Where  the  minor  is  familiar  with  the  machine,  and  its  character  and  opera- 
tion are  obvious,  and  he  is  aware  of  and  fully  appreciates  the  danger  to 
be  apprehended  from  working  it,  he  takes  upon  himself  the  risks  inci- 
dent to  the  emplojrment  the  same  as  a  person  of  mature  i^. 

Plaintiff,  a  boy  about  twelve  years  of  age,  was  employed  in  helping  to  operate 
a  machine  in  defendant's  factory.  He  had  been  in  such  employ  about 
three  days  when,  in  attempting  to  put  a  cylinder  in  place,  his  foot  slipped, 
he  threw  out  his  hand  to  save  himself  from  falling  and  thrust  it  into  the 
cogs  of  some  revolving  wheels  about  nine  inches  from  the  end  of  the 
cylinder,  and  the  hand  was  crushed.  Eield,  that  an  action  to  recover 
damages  for  the  injury  was  not  maintainable;  that  as  the  danger  was 
apparent,  and  as  the  injury  was  occasioned  solely  by  the  accidental 
slipping,  the  fact  that  plaintiff  had  not  been  warned  as  to  such  danger 
was  immaterial. 

Buckley  v.  G.  R  df  R  Mfg.  (Jo,  (41  Hun,  450)  reversed. 

(Argued  April  24,  1880;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
.  Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  through  the  alleged  negligence  of  defendant 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jesse  Johnson  for  appellant  This  being  an  inevitable  acci- 
dent, defendant  was  not  liable.  {HicJcey  v.  Taaffe^  105  N.  Y. 
26;  KeUy  v.  S.  B.  B.  R.  Co.,  109  id.  44.)  The  directions 
which  O'Rorke  gave  the  boy  as  to  putting  the  shell  in  were 
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the  act  of  a  fellow-workman,  for  which  the  defendant  was  not 
responsible.  (  Wd^er  v,  PipeVj  109  N.  T.  496  ;  Saliahury  v. 
Howe,  87  id.  128,  132 ;  SUyrra  v.  Flint,  46  Super.  Ct.  498.) 
The  verdict  cannot  stand  on  the  ground  that  the*  defendant 
failed  to  give  plaintiff  proper  instructions.  {HicJceyv.  Taaffe, 
105  N.  Y.  38;  ScoU  v.  Sheppard,  2  Smith's  L.  C.  [8th  ed.] 
800  ;  Carter  v.  Tovme,  103  Mass.  507 ;  Whart.  on  Neg.  note 
137,  §  143;  Tlwrnaa  v.  Winchester,  Bigelow's  L.  C.  609; 
Davidson  v.  Nichols,  11  Allen,  514 ;  Byam,  v.  iT.  Y.  C.  R. 
B.  Co.,  35  N.  T.  210;  Kerrigwn  v.  Hart,  40  Hun,  390; 
Jaffe  V.  Harteau,  56  K  Y.  398.)  The  boy  was  not  free  from 
contributory  negligence.  (  Wendell  v.  JT.  Y.  C.  <&  H  R.  H. 
li.  Co.,  91  N.  Y.  420.) 

James  Troy  for  respondent.  In  the  case  of  a  child  of 
tender  years  where  the  circumstances  would  justify  an  infer- 
ence that  he  was  misled  or  confused  in  respect  to  the  actual 
situation,  and  that  his  conduct  was  not  unreasonable,  in  view 
of  those  circumstances  and  his  age,  the  question  of  contribu- 
tory negligence  is  for  the  jury,  although  he  may  have  omitted 
some  precaution,  which,  in  the  case  of  an  adult,  would  be 
deemed  conclusive  evidence  of  negligence.  {Harry  v.  Jf.  Y. 
a  i&  H.  R.  R.  R.  Co.,  92  N.  Y.  289.) 

Easl,  J.  At  the  time  the  plaintiff  was  injured  he  was 
about  twelve  years  old.  In  July  1882,  he  applied  to  the 
defendant  for  employment,  and  its  foreman  took  him  to 
O'Eorke,  who  had  charge  of  one  of  its  machines,  and  told  the 
boy  to  do  whatever  O'Korke  directed  him.  The  business  of 
the  defendant  was  to  coat  cloth  with  rubber,  and  for  that  pur- 
pose it  had  a  number  of  machines,  in  a  large  room,  operated 
by  steam.  The  machines  were  simple,  and  whatever  danger 
there  was  in  their  operation  was  obvious.  It  is  difficult  to 
describe  them  without  a  photograph  or  model,  and  we  will  not 
attempt  to  do  it. 

The  plaintiff  was  put  at  work  on  Saturday  about  noon  and 
worked  that  day  and  Monday  and  Tuesday  until  eleven  o'clock, 
when  he  was  injured.    During  that  time  he  had  seen  the 
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machine  operated  and  had  worked  about  it  and  became  as ' 
familiar  with  it  as  a  boy  of  that  age  coald.  It  became 
necessary  from  time  to  time  to  remove  from  the  front  of  the 
machine  a  wooden  cyKnder,  through  which  a  sqaare  iron  rod 
ran,  and  carry  it  to  the  back  of  the  machine,  and  take  a 
similar  cylinder  from  that  place  and  put  it  in  front  of  the 
machine  in  place  of  the  one  removed.  He  had  seen  this 
cylinder  in  front  of  the  machine  removed  several  times  and 
had  himself  assisted  in  removing  it  several  times,  so  that  he 
understood  perfectly  the  process.  When  that  cylinder  was 
wound  full  of  the  rubber  cloth,  it  was  usually  removed  by 
O'Rorke  and  a  young  man  by  the  name  of  Brevort,  each  taking 
one  end  and  carrying  it  around  to  the  rear,  behind  the 
machine,  and  then  an  empty  cylinder  was  taken  from  the  rear 
to  the  front  and  there  it  was  put  in  position ;  and  this  had 
been  done  several  times  by  the  plaintiff  and  Brevort,  each 
taking  one  end.  On  this  occasion,  after  O'Rorke  and  Brevort 
had  taken  the  cylinder  from  the  front  to  the  rear,  O'Rorke 
rolled  an  empty  cylinder  under  the  machine  to  the  front 
where  the  plaintiff  was  standing,  and,  as  the  plaintiff  testified, 
told  him  to  put  it  in  place.  It  weighed  about  one  hundred 
pounds.  He  succeeded  in  putting  it  in  place  and  drew  a  band 
over  the  end  to  hold  it  in  the  slot  into  wliich  the  end  had  been 
dropped,  and  was  endeavoring  to  turn  a  screw  into  the  band 
for  the  purpose  of  keeping  it  in  position,  and  he  turned  the 
screw  in  the  wrong  direction  and  it  came  out  and  rolled  upon 
the  floor.  He  picked  it  up  and  came  back  with  it  and  put  the 
end  of  the  screw  in  and  started  it,  and  then  his  foot  slipped 
and  he  threw  out  his  hand  to  save  himself  from  falling  and 
thrust  it  into  the  cogs  of  some  wheels  about  nine  inches  from 
the  end  of  the  cylinder,  and  his  hand  was  crushed. 

O'Rorke  testified  that  he  did  not  instruct  the  plaintiff  to 
pick  up  the  cylinder  and  put  it  in.  On  previous  occasions 
the  plaintiff  and  Brevort,  acting  together,  had  put  in  the 
cylinder,  he  taking  one  end  and  Brevort  tho  other.  The 
plaintiff  had  not  been  instructed  with  reference  to  the 
machinery  and  had  not  been  cautioned  regarding  any  danger. 
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At  the  close  of  the  evidence  the  court  ruled  that  O'Rorke 
was  a  fellow-servant  of  the  plaintiff,  and  also  charged  the 
jury  that  no  act  of  negligence  on  the  part  of  O'Rorke  could 
be  imputed  to  the  defendant,  because  he  was  the  plaintiff's 
fellow-workman.  This  case  must,  therefore,  be  treated  on 
this  appeal  as  if  O'Eorke  had  not  told  the  plaintiff  to  take  up 
the  cylinder  and  put  it  into  its  place,  and  as  if  the  plaintiff 
had  voluntarily,  without  any  instruction,  picked  it  up,  put  it  in 
its  place  and  attempted  to  fasten  it  so  as  to  keep  it  there. 

It  is  impossible  to  perceive,  from  the  evidence,  what  the 
defendant  could  have  done  to  avoid  the  accident.  The 
machine  was  not  imminently  dangerous.  The  hands  of  the 
plaintiff,  in  anything  which  he  had  to  do  or  was  doing  about 
the  machine,  would  not  come  within  nine  inches  of  the  cogs 
where  he  was  injured.  It  was  not  needful  to  instruct  him 
that  the  cogs  were  dangerous,  because  that  was  obvious.  He 
could  see  as  well  as  anybody  that  if  his  fingers  got  into  the 
cogs  they  would  be  crushed  into  pieces.  He  was  not  injured 
because  he  did  not  know  that  the  cogs  were  dangerous,  but 
the  injury  happened  because  he  slipped  and  fell  and  instinct- 
ively threw  out  his  hand  to  recover  himself.  His  falling  was 
a  mere  accident,  and  no  amount  of  instruction  or  caution  from 
the  agents  of  the  defendant  would  have  prevented  the  acci- 
dent and  saved  him  from  the  injury.  His  injury  did  not 
come  from  any  ignorance  of  the  machines  or  of  the  danger  to 
which  he  was  exposed,  but  it  came  solely  from  the  accident. 

The  judge  charged  the  jury  that  in  order  to  find  a  verdict  for 
the  plaintiff,  they  "must  find  that  the  employer  was  guilty  of 
breach  of  duty  towards  this  young  man;  in  other  words,  that 
he  failed  to  do  what  a  prudent  man  would  have  done  under 
the  circumstances  in  the  management  of  this  business.  *  *  * 
Of  course,  if  a  full  grown  man  had  been  employed  at  this  work 
he  would  know  that  if  he  placed  his  fingers  between  the  revolv- 
ing cogs  he  would  be  very  apt  to  be  injured,  and  you  are  to  say 
whether  this  boy  would  know  as  much  as  a  man  on  that  subject." 
It  is  idle  to  say  that  this  plaintiff  did  not  know  as  well  as  a 
grown  man  that  if  he  placed  his  fingers  between  the  revolving 


544  BucKLBY  «.  G.  p.  <fc  R.  M.  Co.  [June, 

Opinion  of  the  Court,  per  Karl,  J. 

cogs  he  would  be  injured.  The  judge  further  chared :  "  If 
you  shall  say,  under  this  proof,  that  it  was  not  a  dangerous 
machine  to  put  such  a  boy  at  work  upon,  that  ends  the  case, 
because  that  is  the  foundation  of  the  plaintiffs  case,  that  he 
was  put  to  work  at  a  dangerous  machine  without  being  prop- 
erly instructed  as  to  the  liability  or  risk  which  he  ran  of  injury." 
It  is  impossible  to  perceive  how  the  absence  of  instructions 
had  anything  to  do  with  this  injury.  He  had  been  suflBciently 
instructed  by  what  he  saw  during  the  time  he  had  been 
employed  there.  He  had  seen  the  machine  operated  and  had 
worked  about  it.  He  had  seen  this  cylinder  removed  by 
others,  and  had  himself  assisted  in  removing  it  What  further 
knowledge  could  have  been  given  him  by  instructions  it  is 
impossible  to  discern.  The  judge  further  said :  "  You  observe 
that  at  one  end  of  that  machine  the  parts  are  stationary,  and 
the  danger,  if  any,  is  at  the  other  end  where  the  larger  wheel 
and  revolving  cogs  are  situated,  and,  of  course,  that  is  the 
place  of  danger,  if  any ;  and  if  it  is  dangerous  at  that  point, 
my  opinion  is  that  the  danger  is  apparent,  and  that  there  is  no 
hidden  danger  or  defect  in  it.  That  is  my  view,  but,  of 
course,  you  are  not  to  be  governed  by  my  view  of  the  facts." 
The  view  the  learned  judge  took  of  the  facts  should  have 
induced  him  to  nonsuit  the  plaintiff.  The  danger  was  apparent. 
The  plaiutiff  had  nothing  to  do  with  the  cog  wheels.  He  had 
no  occasion  to  touch  or  handle  them,  and,  but  for  the  accident 
of  his  slipping,  his  hand  would  not  have  touched  them. 
The  judge  further  charged :  "  Now,  was  there  anything 
that  this  boy  needed  instruction  about  in  connection  with  that 
machine  ?  If  you  shall  say,  considering  his  age,  capacity  and 
experience,  that  it  was  necessary  for  his  employer  to  warn  him  not 
to  put  his  fingers  in  between  the  cogs,  and  that  if  he  did  so  he 
would  be  injured,  and  if  the  employer  failed  to  do  that,  that  it 
would  be  a  specific  act  of  negligence  for  which  he  would  be  lia- 
ble." "We  think  it  is  preposterous  to  say  that  it  was  the  duty  of 
the  employer  to  warn  him  not  to  put  his  fingers  in  between 
the  cogs.  It  might  as  well  be  required  to  warn  a  boy  twelve 
years  old,  who  was  working  about  boiling  water  or  a  hot  fire, 
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not  to  put  his  hand  into  the  water  or  the  fire.  The  judge 
further  charged  the  jury,  "  If  you  come  to  the  conclusion, 
from  this  testimony,  that  this  was  an  ordinary  safe  machine, 
and  that  a  person  putting  a  boy  at  work  upon  it  omitted  no 
precaution  whifch  a  prudent  man  would  have  taken  under  the 
circumstances,  then  there  would  have  been  no  breach  of  duty 
on  the  part  of  the  defendant,  and  that  ends  the  case  for  the 
plaintiff.  If  you  find  that  this  waS  a  dangerous  machine, 
and  that  a  prudent  man  would  have  told  this  boy  to  keep  his 
hands  from  these  revolving  wheels,  then  that  would  be  an  act 
of  negligence  for  which  the  employe  could  be  held  responsi- 
ble." Here  again  the  case  is  made  to  turn  upon  the  necessity 
of  instructions  to  this  boy  to  keep  his  hands  from  the  revolv- 
ing wheels,  in  the  face  of  the  fact  that  he  did  not  tlirust  his 
hand  voluntarily  into  the  revolving  wheels,  but  that  his  hand 
went  into  them  in  consequence  of  sheer  accident. 

He  further  charged  the  jury  as  follows :  "  The  whole  case 
in  every  view  turns  upon  the  question,  whether  or  not  a  jury 
of  twelve  men  shall  determine,  as  a  matter  of  fact,  from  this 
evidence,  that  this  was  a  dangerous  machine,  and  whether  it 
was  negligence  to  set  such  a  boy  to  work  on  it.  If  you  so  find, 
the  defendant  is  Uable,  otherwise  the  defendant  is  entitled  to 
a  general  verdict."  There  is  no  rule  of  law  that  a  minor  may 
not  be  employed  about  a  dangerous  machine,  and  the  simple 
fact  that  a  machine  is  dangerous  does  not  make  an  employer 
liable  for  an  injury  received  by  a  minor  employed  upon  such 
machine.  All  the  law  requiies  is  that  the  minor  should  be 
properly  instructed  as  to  the  danger  to  which  he  is  exposed, 
and  if  he  is  injured  because  he  has  not  received  such  instruc- 
tion, then,  B&  a  general  rule,  the  employer  may  be  held 
responsible.  But  where  the  minor  is  familiar  with  the  machine, 
and  its  character  and  operation  are  obvious,  and  he  is  aware 
of  and  fully  appreciates  the  danger  to  be  apprehended  from 
working  the  machine,  the  fact  that  he  is  a  minor  does  not 
alter  the  general  rule  that  the  employe  takes  upon  himself 
the  risks  which  are  patent  and  incident  to  the  employment. 
SicKELs  —Vol.  LXVIII.     69 


546  Buckley  v.  G.  P.  &  R.  M.  Co.  [June, 

•      Opinion  of  the  Court,  per  Eabl,  J. 

{HicJcey  v.  Taaffe^  105  N.  Y.  26.)  In  that  case  Judge  Peckham 
said :  ^^  She  had  not,  it  is  true,  received  any  instructions  as  to  its 
dangers  from  the  defendant  or  his  agents,  as  she  says,  but  she 
had  acquired  the  information,  in  fact,  from  the  best  of  all 
teachers,  that  of  practical  experience.  She  knew,  therefore, 
all  that  the  instructions  of  the  defendant  would  have  imparted 
to  her.  This  was  enough.  Being  of  an  age  to  appreciate, 
and  having  full  knowledge  of  the  danger,  and  at  the  same 
time  being  competent  to  perform  the  duty  demanded  from 
her,  the  fact  that  she  was  a  minor  does  not  alter  the  general 
rule  of  law  upon  the  subject  of  employes  taking  upon  them- 
selves the  risks  which  are  patent  and  incident  to  the  employ, 
ment."  In  that  case  the  plaintiff  was  a  young  girl  about 
fourteen  years  old.  Here  the  plaintiff  knew  all  about  this 
machine  and  its  operation  and  danger  that  any  instructions 
could  have  given  him,  and  we  repeat  that  no  instructions, 
however  minute,  would  have  avoided  the  accident  which 
occurred. 

After  the  general  charge  of  the  judge  to  the  jury,  the  coun- 
sel for  the  defendant  said  this  to  him :  '^  I  understand  your 
honor  to  tell  the  jury,  and  you  did  tell  the  jury,  and  I  ask  to 
have  it  repeated,  that  if  it  happened  from  a  slip  and  was  an 
\  .    inevitable  accident,  that  there  can  be  no  recovery  any  way, 

*  whether  it  was  a  dangerous  employment  or  not."     And  the 

judge  replied, "  I  think  I  have  charged  that  substantially ;  I  can- 
not repeat  it."  That  charge  required  a  verdict  for  the  defend- 
ant. The  evidence  is  undisputed,  all  coming  from  the  plaintiff 
himself,  that  the  accident  did  happen  from  a  slip,  and  was, 
therefore,  in  that  sense,  inevitable. 

We  are,  therefore,  of  opinion,  as  this  case  now  appears  in  the 
record,  the  trial  judge  having  held  as  the  law  of  the  case,  that 
the  defendant  was  not  responsible  for  any  carelessness  on  the 
part  of  O'Rorke,  that  the  plaintiff  should  have  been  nonsuited. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Finch,  Peckham  and  Gray,  J  J.,  concur ;  Danforth,  J.,  con- 
curs on  the  sole  ground  stated  in  the  last  exception  to  the  judge's 
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charge,  viz.,  if  this  was  the  result  of  an  accident,  the  plaintiff 
could  not  recover ;  to  the  rest  of  the  opinion  he  dissents. 

Andbews,  J.,  does  not  vote ;  Kuger,  Ch.  J.,  absent. 

Judgment  reversed. 


In  the  Matter  of  the  Accounting  of  Nathaniel  Niles,  as 

Administrator,  etc.  I  J^^  ^^ 

8.  died  in  1873  intestate,  leaving  him  surviving  a  widow  and  a  daughter,  E., 
his  only  child  and  next  of  kin.  The  widow  being  deemed  incompetent, 
on  petition  of  E.  letters  of  administration  were  issued  to  her  and  one  N. 
They  soon  after  made  up  between  themselves  an  inventory;  but  none 
was  filed  until  1882.  Most  of  the  estate  consisted  of  mortgages  on 
real  estate.  E.  allowed  N.  to  have  control  of  the  assets,  and  as 
'moneys  were  realized  thereon,  he  loaned  them  on  bonds  and  mortgages 
which  were  taken  in  E.'s  name,  individually.  Other  moneys  were 
deposited  in  her  name  and  were  drawn  upon  by  her  as  required.  In 
1883  N.  failed,  and  thereupon  E.  took  possession  of  the  securities,  and 
proceedings  were  instituted  for  an  accounting  by  N.  Upon  the  account- 
ing N.  credited  himself  with  the  investments  so  made  on  bonds  and 
mortgages  as  payments  to  and  for  the  use  of  £.  The  surrogate 
rejected  this  claim,  and  in  his  decree  charged  N.  with  the  moneys 
repres^ted  by  the  securities,  and  required  him  to  pay  over  to  E.,  as  next 
of  kin,  her  distributive  share  thereof,  and  upon  his  complying  with  the 
decree  required  E.  to  transfer  to  him  said  securities.  Held,  error;  that, 
conceding  E.  could  refuse  to  accept  or  be  bound  by  the  securities  as  pay- 
ments, she  could  not  retain  them,  and  at  the  same  time  claim  that  the 
items  in  the  account  representing  them  should  be  disallowed,  but  should 
have  been  required  to  transfer  them  to  N.  as  a  condition  precedent  to  his 
being  charged  with  the  amounts;  but,  hddy  that  assuming  the  invest- 
ments were  irregular  and  constituted  breaches  of  trust,  in  the  absence  of 
proof  of  fraud  or  misrepresentations,  just  so  far  as  E.  had  the  means  of 
knowing  of  her  co-administrator's  acts  and  assented  to  or  acquiesced  in 
them,  either  expressly  or  by  her  passiveness,  she  was  bound  and  was 
estopped  from  objecting  thereto. 

Also,  held,  that  it  was  immaterial  whether  N.  treated  the  investments  when 
made  as  for  the  estate  or  as  payments  to  E. ;  that  she  being  co-adminis- 
tratrix as  well  as  beneficiary,  and  the  widow's  rights  not  being  affected, 
was  bound  in  either  case;  that  she  could  not  stand  by  and  see  an 
improper  use  made  of  the  assets  and  thereafter  claim  inununity  in  her 
official,  or  advantage  in  her  private,  capacity. 
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The  administration  of  assets  of  the  estate  of  a  decedent  is  peculiarlj 
within  the  cognizance  of  equity,  and  a  Surrogate's  Court,  in  adjusting  the 
accounts  of  executors  or  administrators,  is  governed  by  principles  of 
equity  as  well  as  of  law;  it  is  not  prevented  by  any  rule  of  law  from 
doing  exact  justice  to  the  parties,  according  to  the  equities,  within  the 
confines  only  of  statutory  provisions. 

He  who  holds  a  position  of  trust  jointly  with  others  cannot  remain  passive, 
when  he  knows  of  irregular  acts  of  his  associates,  without  incurring 
responsibility  for  such  acts. 

(Argued  March  12,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  ar 
order  made  April  3,  1888,  which  affirmed  a  decree  of  the 
surrogate  of  the  county  of  Kings  on  settlement  of  the  accounts 
of  Nathaniel  Niles,  as  administrator  of  the  estate  of  Chaunoey 
8.  Stevens,  deceased. 

The  intestate,  Stevens,  died  in  June,  1873,  leaving  him  sur- 
viving a  widow  and  a  daughter,  Elizabeth  S.  Miller,  an  only 
child.  The  widow  appears  to  have  been  subject  to  fits  or 
aberration  of  mind  and  was  deemed  incompetent  for  the  trans- 
action of  business.  Therefore,  his  daughter,  joining  with 
her  one  Nathaniel  Niles,  a  lawyer,  and  an  old  friend  of  the 
family,  applied  for  and  obtained  to  themselves  the  grant  of 
letters  of  administration.  For  reasons  satisfactory  to  them- 
selves, and  apparently  based  on  a  desire  that  the  widow  should 
not  know  of  the  amount  of  the  estate,  because  of  her  impaired 
mental  condition,  the  administrators  filed  no  inventory  until 
1882;  but,  not  long  after  the  death  of  the  intestate,  they 
made  np  between  themselves,  in  August,  1873,  an  inventory 
and  appraisement  of  the  personal  estate,  which  each  signed. 
Most  of  the  estate  coming  under  their  administration  con- 
sisted of  mortgages  upon  real  estate.  Mrs.  Miller  allowed  her 
co-administrator  Niles  to  have  the  custody  of  the  assets  of 
the  estate  and  deferred  to  his  management  of  the  affairs,  nntil 
he  failed  in  a  banking  business  in  which  he  had  been  engaged. 
Then  she  obtained  the  possession  of  the  assets  and  excluded 
him    from    connection     therewith.      During    his    manage- 
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ment,  as  moneys  were  realized  upon  the  assets,  Niles  loaned 
them   out  upon  bonds  and   mortgages,  and   the  securitieB, 
representing  the  investments,  were  taken  in  Mrs.  Miller's 
name,  individually.     Other  moneys  were  deposited  at  a  banker's 
to  her  credit,  against  which  she  drew  when  she  required  funds 
for  herself  or  to  give  to  her  mother.     It  does  not  appear  that 
any  accounting  and  distribution   were  desired,  until  Niles' 
failure  in  1882,  when  Mrs.  Miller,  the  daughter,  and  her 
mother  united  in  a  petition  to  the  surrogate  for  an  order  com- 
pelling him  to  account.     Thereupon  he  instituted  a  proceed- 
ing for  a  judicial  settlement  of  his  accounts  and  the  surrogate 
consolidated  the  two  matters  into  the  present  proceeding.     To 
Niles'  account  the  widow  and  daughter  (his  co-administratrix) 
filed  objections  and  the  matter  was  referred  to  a  referee. 
They  contested  various  items  in  his  account,  but  the  contest 
finally  resolved  itself  into  a  dispute  over  items  of  investments 
of  the  estate  moneys,  with  which  Niles  credited  himself  as 
payments  to  or  for  the  use  of  Mrs.  E.  S.  Miller.     The  invest- 
ments so  objected  to  were  loans  upon  the  bonds  and  mortgages 
taken  in  Mrs.  Miller's  name.     The  referee  reported  against 
Niles,  holdmg,  as  a  conclusion  of  law,  that  tliese  items  were 
not  payments  to  Mrs.  Miller  on  account  of  her  distributive 
share  of  the  estate,  but  were  investments  of  estate  moneys 
made  by  Niles,  which  should    be  disallowed  and    himself 
charged  with  the  sums  represented  thereby,  with  interest  on 
each  item  from  the  date  of  the  alleged  payment.     The  decree 
confirmed  the  report  in  such  respect,  and  a  provision  was  made 
therein  that  Niles  should  pay  over  to  the  widow  her  distribu- 
tive share  of   tlie   balance,  as  stated,  and    to  the  daughter, 
Mrs.  Miller,  as  next  of   kin,  her  distributive  share  thereof. 
Mrs.  Miller  had  been  and  was  in  possession  of  the  invest- 
ment securities  and  moneys   proceeding  therefrom,  but  the 
decree  required  Niles,  notwithstanding,  to  make  the  payments 
called  for  by  the  decree,  and  upon  his  complying,  then  only 
was  she  to  transfer  over  to  him  all  the  securities  standing  in 
her  name,  and  moneys  representing  the  investments  or  pay- 
ments mentioned  in  the  referee's  report  as  being  disallowed. 
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Natha/nid  C.  Moah  and  Maraton  Niles  for  appellant.  In 
her  twofold  character  of  administratrix  and  next  of  kin, 
Mrs.  Miller  was,  by  her  participation  and  acquiescence  in  the 
acts  of  Mr.  Niles,  so  far  bound  that  she  cannot  now  repudiate 
these  investments  made  with  her  knowledge  and  consent. 
{Maccumhin  v.  CromweU^  7  Q.  &  J.  157;  Willis  on  Trustees, 
10  Law  Lib.  92.)  If  Mrs.  Miller,  the  co-administratrix, 
directed,  assented  to  or  acquiesced  in  the  investments  made  by 
appellant,  she  was  bound  by  such  investments  so  far  as  her 
share  of  her  father's  estate  was  concerned,  and  to  the  extent  of 
her  share,  at  least,  she  was  bound  to  accept  such  investments. 
(Lewin  on  Trusts  [6th  ed.]  744,  745 ;  Baynes  v.  JSayneSj  54 
N.  H.  202,  210,  212 ;  Perkins  v.  IlammU,  30  N.  J.  Eq.  557; 
Birka  V.  Miekelthwaitej  33  Beav.  409  ;  Belknap  v.  Belknap^ 
6  Allen,  468.)  Mrs.  Miller  is  bound  because  of  concurrence  in 
the  investments.     {Hyde?*  v.  Bickerton,  1  Eden,  149,  note ; 

3  Swanst.  80 ;  Walker  v.  Symonds,  Id.  54 ;  Wilkinson  v.  Parry j 

4  Kues.  272 ;  Cocker  v.  Qnayle^  1  Russ.  &  M.  535  ;  I^ail  v. 
Printer^  5  Sim.  555 ;  Booth  v.  Booths  1  Beav.  125 ;  Lang- 
ford  V.  Oascoyne^  11  Yes.  336 ;  Smith  v.  French^  2  Atk.  243 ; 
White  V.  White,  5  Ves.  555 ;  Trafford  v!  Boehm,  3  Atk. 
444 ;  Byrchold  v.  Bradford^  6  Mad.  13 ;  Baker  v.  Carter^ 
1  Y.  &  C.  255 ;  Underwood  v.  Stevens^  1  Mer.  712 ;  Brice\. 
StokeSy  11  Yes.  325,  326.)  So  far  as  her  interest  as  next  of  kin 
is  concerned,  the  rule  applicable  to  co-trustees  must  be  applied 
against  herself  as  a  trustee  in  the  same  way  in  which  the  law 
would  apply  it  in  favor  of  a  third ,  person  against  her  as  a 
trustee.  (Perry  on  Trusts  [2d  ed.]  §  418 ;  Hamburg  y.  Kirk- 
landy  3  Sim.  235 ;  Broadhurst  v.  Balgny^  Young,  1 ;  Thomp- 
son V.  Beaxihy  22  Beav.  326 ;  WiUiams  v.  Nixon^  2  id.  475  ; 
Booth  V.  Booth,  1  id.  125 ;  Dix  v.  Bui  ford,  19  id.  409 ; 
Clark  V.  Clark,  8  Paige,  153 ;  Mayne  v.  Griswold,  3  Sandf. 
463,  474.)  If  the  conduct  of  Mrs.  Miller  be  treated  as  acqui- 
escence, the  result  is  the  same.  {Kent  v.  Jackson,  14  Beav. 
367 ;  Styles  v.  Grey,  1  M.  &  G.  422 ;  Ex  parte  Morgan, 
1  H.  &  T.  327 ;  Graham  v.  Birkenhead  R.  Co.,  2  MacN.  & 
G.  146 ;   2  Perry  on  Trusts,  §  870 ;    Lewin  on  Trusts,  737 ; 
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Thompsofi  V.  Finch^  22  Beav.  316 ;  Johnson  v.  Corhettj  11 
Paige,  266;  Weetjinw,  Vihbardy  5  Hun,  265,  267;  Wilmer- 
ding  v.  McKesson,  103  N.  T.  329 ;  Croft  v.  Williams,  84  id. 
384,  388  ;  In  re  Brown,  16  Abb.  Pr.  [N.  S.]  457  ;  MonM  v. 
Monell,  5  Johns.  Ch.  283  ;  Sutherland  v.  Brush,  7  id.  22.) 
Where  there  are  two  trustees  it  is  the  duty  of  each  to  see  that 
the  property  is  duly  secured  or  properly  applied.  (Smith's 
Man.  of  Eq.l95;  Story's  Eq.  par.  110  a,  J  281,  note,  1284  n; 

2  Spence,  310  n.  920, 934 ;  CorrelZ  v.  Gatcomhe,  27  Beav.  568 ; 
Griffiths  V.  Porter,  25  id.  236.)  The  liability  of  joint  admin- 
istrators and  co-executors  is  identical.  (Lewin  on  Trusts  [5th 
Eng.  ed.]  222,  post,  1836,  note  i,  1.)  The  defendant  who  is 
called  to  account,  if  held  chargeable,  should  be  afforded  his 
remedies  against  his  co-trustees  and  any  third  persons  who  have 
been  accessory.  {Sherman  v.  Parish,  53  N.  Y.  483.)  If  an 
administrator  purchases  property  in  his  own  name  with  money 
belonging  to  the  estate,  a  trust  will  result  to  legatees  or  other 
persons.  (Perry  on  Trusts,  §  127.)  The  fund  may  be  fol- 
lowed so  long  as  it  can  be  identified.  (Perry  on  Trusts,  §§  128, 
130,  669 ;  Olive  v.  Caro,  IJ.  &  H.  139 ;  Lewin  on  Trusts, 
chap.  3,  §  3,  pp.  911,  912.)  The  court  of  probate  in  taking 
the  account  will  act  on  equitable  principles,  that  is,  will  act  as 
a  court  of  equity,  not  as  a  court  of  law.  (Perry  on  Trusts, 
§  407 ;  Cross  v.  Smith,  7  East,  246  ;  Jones  v.  Lewis,  2  Ves. 
241 ;    Poole  v.  Munday,  103  Mass.  174 ;    Upson  v.  Badeau, 

3  Bradf .  Sur.  1 3.)  If  the  cestui  que  trust  be  one  of  the  trustees, 
and  did  join  with  the  co-trUstees  in  a  breach  of  trust,  and  the 
co-trustees  have  been  made  to  repair  the  breach,  the  co-trustees 
have  a  lien  on  the  share  of  the  cestui  que  trust,  who  is  also  a 
trustee,  for  contribution.  (Lewin  on  Trusts,  chap.  3,  §§  911, 
912  ;  Id.  chap.  13,  p.  273.)  Good  faith  cannot  be  asserted  by 
one  who  aids  in  the  diversion  of  a  known  trust  fund  from  its 
lawful  owner.  {Gamer  v.  Germania  Life  Ins.  Co.,  110  N.  T. 
266  ;  State  v.  Worthingham,  23  Minn.  529,  531.)  Mrs.  Miller 
wiU  not  be  permitted  to  take  advantage  of  her  wrong,  or  to 
claim  for  her  act  a  construction  which  would  make  it  to  be  a 
wrongful  act.     {Blmmt  v.  Robeson,  3  Jones'  Eq.  [N.  C]  73.) 
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Cha/rles  Lyonsy  Jr.^  and  Merritt  jE  Savyyer  for  respondents. 
Assuming  the  investments  were  made  with  the  moneys  of  the 
estate  and  were  not  payments  to  Mrs.  Miller,  she  is  not  estopped 
from  setting  up  any  breach  of  trust,  unless,  understanding 
all  the  facts  and  circumstances,  she  voluntarily  concurred 
and  acquiesced  in  the  acts  of  which  she  now  complains. 
{Whistler  v.  Nevmeaun^  4  Ves.  129;  Hughes  v.  Wells^ 
9  Hare,  773 ;  Ll(yyd  v.  Atwood,  3  De  G.  &  J.  615 ;  Adair  v. 
Brimmsr,  74  N.  T.  554 ;  2  Lewin  on  Trusts,  923,  926,  927 ; 
Bucheridge  v.  Glmee^  Cr.  &  Ph.  135 ;  Thompson  v.  FincK^ 
22  Beav.  325,  327;  ^^\y^  G.,  M.  &  G.  560;  Life  Assn.  of 
ScoUand  v.  Siddal,  3  De  G.,  F.  &  I.  73 ;  CocJcerdl  v. 
Chalmdey^  1 R.  &  M.  425 ;  1  Lewin  on  Trusts,  498  ;  Catpenier 
V.  Heriat,  1  Eden,  338 ;  Morse  v.  Royal,  12  Ves.  373 ; 
Murray  v.  Pal/mer^  2  S.  &  L.  486.)  An  administrator  can 
only  be  held  liable  for  the  devastavit  of  his  co-administrator, 
where,  having  knowledge  of  the  misapplication  or  waste, 
he  assents  thereto  or  neglects  some  duty  consequent  upon  his 
knowledge  of  such  misapplication  or  waste.  (  Wilmerding  v. 
McKesson,  103  N.  Y.  332 ;  Croft  v.  Williams,  88  id.  388 ; 
In  re  Hall,  5  Duer,  42.)  A  party's  motives,  reasons  or 
mental  operations  are  not  in  question.  It  is  the  fact  only  that 
is  to  be  looked  for.  {CJiampion  v.  Joselyn,  44  N.  Y.  657.) 
Declarations  of  a  party  are  evidence  against  him,  but  can 
never  be  used  in  his  own  favor.  {Sweeting  v.  Turner,  10 
Johns.  216.)  The  appellant's  exceptions  to  the  refusal  of  the 
surrogate  to  make  a  separate  decision  and  findings  in  addition 
to  the  decision  and  findings  made  by  the  referee,  who  was 
appointed  to  hear  and  determine  all  things,  are  not  open  to 
review  in  this  court.  (Code  Civ.  Pro.  §§  994,  997,  1337, 
2545,  2546,  2576.) 

Gbay,  J.  After  a  careful  examination  of  the  voluminous 
and  somewhat  diffuse  record  and  briefs,  we  are  led  to  the  con- 
clusion that  this  appeal  must  succeed.  The  proceedings  in  the 
Surrogate's  Court,  and  the  decision  which  closed  them  were 
without    any  apparent    regard    to    certain   well-established 


1880.]  Matteb  op  Nilbs.  553 

Opinion  of  the  Court,  per  Gray,  J. 

equitable  principles ;  to  the  recognition  and  protection  of  which 
every  person  is  entitled,  while  accounting  in  that  court  for  his 
acts  as  executor  or  administrator.  The  appellant,  Niles,  raises 
no  question  as  to  his  responsibility  towards  the  widow.  The 
issue  is  between  liim  and  his  co-administratrix,  Mrs.  Miller, 
who  is  also  the  next  of  kin  of  the  intestate.  And  the  question 
is  whether  she  is  in  a  position  to  hold  her  co-administrator, 
Niles,  to  a  full  liability  for  the  consequences  of  improper 
dealings  with  the  assets  of  the  estate.  Can  she  divest  herself 
of  all  responsibility  for  the  consequences  of  his  acts  and,  either 
in  her  capacity  as  co-administratrix,  or,  in  her  capacity  as 
beneficiary,  can  she  charge  him  with  every  act  claimed  to  be  a 
breach  of  trust,  and  with  consequent  losses?  This  question  is 
not  complicated  by  her  dual  capacity ;  rather,  it  is  simplified  ; 
because  the  elements  of  concurrence,  of  knowledge,  or  of 
acquiescence,  in  the  individual,  are  equally  available  to  the 
administrator,  Niles,  as  weaknesses  in  either  position,  which 
she  may  take  in  her  attack  upon  him. 

Before  passing  to  the  consideration  of  the  question  thus  sug- 
gested, we  observe,  with  respect  to  the  decree  of  the  surrogate, 
that  it  contains  a  provision  which  we  hold  to  be  highly  inequita- 
ble and  harsh.  It  is  contained  in  the  concluding  clause,  and  by  it 
Niles  is  required  to  raise  and  pay  over  to  Mrs.  Miller  the  sum 
found  due  her  as  her  distributive  share  of  the  estate,  before  she  is 
to  transfer  to  him  the  securities  and  moneys  forming  part  of  the 
estate,  and  which  she  had  obtained  and  continued  to  retain 
possession  of.  Niles  was  accounting  as  an  administrator.  The 
theory  of  such  accounting  is  the  statement  of  what  he  received 
as  tlie  estate  of  the  intestate ;  of  his  acts  with  respect  to  the 
assets  in  his  hands  and  of  a  balance  on  hand  for  distribution. 
Disregarding,  for  the  present,  all  questions  as  to  the  regularity 
of  the  investments  of  moneys  made  by  him  when  he  accounted, 
his  balance  was  arrived  at  by  stating,  as  credits  to  liimself, 
those  investments  as  payments  to  Mrs.  Miller,  as  next  of 
kin.  They  were  wholly  disallowed  as  credits,  upon  her  objec- 
tion. If  she  refused  to  accept,  or  to  be  bound  by  them,  the 
SicKELs  —Vol.  LXVIIL    70 
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decree  should  make  some  allowance  for  them.  She  could  not 
retain  possession  of  them  and,  at  the  same  time,  claim  that 
the  items  in  the  account,  which  they  represented,  should  be 
disallowed  and  that  the  administrator  should  be  compelled 
to  pay  over  to  her  her  share  of  the  stated  balance.  That 
would  be  a  most  inequitable  mode  of  proceeding.  The  parties 
interested  in  the  administration  of  an  estate  are  not  entitled 
to  any  sucli  species  of  security  for  its  performance  as  that,  or 
to  any  other  than  the  bond  which  has  been  given.  The 
administrator  is  either  entitled  to  some  credit  for  the  securities, 
in  which  he  has  placed  the  moneys  of  the  estate,  and  which 
he  has  delivered  to  the  beneficiary ;  or,  if  he  is  not,  and  the 
securities  are  not  accepted  or  recognized  by  the  beneficiary, 
then  he  should  have  back  all  that  the  beneficiary  may  have 
received  and  now  objects  to  his  being  credited  with.  It  seems 
too  plain  for  discussion  that,  if  no  credit  whatever  is  given  to 
the  administrator  for  his  investments,  then  ^le  is  entitled  to  be 
placed  in  his  former  position  with  regard  to  the  estate  and, 
consequently,  to  have  the  possession  of  all  assets  in  the 
beneficiary's  hands.  He  should  liave  them,  if  for  no  other 
reason,  in  order  to  fulfill  the  requirements  of  the  decree.  It 
is  easily  imagined  how  it  might  happen  that  the  admin- 
istrator, if  possessed  of  no  individual  resources,  would  be 
rendered  incapable  of  making  payment  under  such  a  decree. 
He  might  have  acted  in  good  faith,  but  mistakenly  as  to  the 
law  of  his  duties ;  and,  being  called  upon  to  replace  the  moneys, 
represented  by  investments  disallowed  as  improper,  finds 
himself  without  the  possession  of  the  securities,  but  yet 
required,  in  some  way,  to  make  the  payment.  There  is  some- 
thing in  this  which  shocks  the  legal  as  well  as  the  moral  sense. 
Without  dwelling  further  on  this  objectionable  feature  of  the 
decree,  we  come  to  the  main  question  of  the  case.  For  the 
unusual  delay  in  distributing  the  estate,  continuing  over  some 
nine  years,  we  are  furnished  with  a  probably  good  reason,  in 
the  fact  of  the  recurring  periods  of  insanity  of  the  widow. 
The  desire  of  the  daughter  to  avoid  any  publicity  of  her 
mother's  condition  and  the  mother's  unfitness  to  be  entrusted 
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with  tlie  possession  of  her  share  of  the  estate,  operated  as 
causes  for  continuing  the  administration  of  the  estate  so  long. 
However  it  may  have  been,  no  objection  seems  to  have  been 
raised,  until  the  administrator  Niles  fell  into  his  financial 
difficulties ;  when  his  co-administratrix  assumed,  arid  excluded 
him  from,  the  control  and  direction  of  affairs.  During  the 
course  of  the  administration,  up  to  this  moment,  Niles  had 
undertaken  to  make  dispositions  of  the  funds  of  the  estate 
by  ways  of  loans  and  investments.  There  is  no  doubt  but 
what  Mrs.  Miller  reposed  the  utmost  confidence  in  him  and 
relied  upon  his  ability  and  honesty.  That  follows  from  her 
selecting  him  to  act  with  her  in  the  administration ;  from 
her  entrusting  him,  from  the  beginning,  with  the  custody  of 
the  assets,  and  from  her  permitting  him  to  make  investments. 
It  is  with  respect  to  the  investments,  which  he  made  with  the 
estate  moneys,  that  Mrs.  Miller  now  insists  that  they  constituted 
breaches  of  trust  on  his  part,  for  which  he  solely  is  answerable. 
Assuming  that  the  investments  were  irregular  and  improper 
acts,  and  did  constitute  breaches  of  trust,  the  question,  never- 
theless, suggests  itself  as  to  whether  Mrs.  Miller  is  so  dis- 
sociated from  their  commission,  as  to  be  able  to  shift  from  her 
own  shoulders  all  responsibility  for  what  has  occurred.  It 
may  be  proved  that  the  administrator,  in  some  instances,  ha& 
acted  wrongly,  and  that  he  has  abused  the  confidence 
imposed  in  him,  so  as  to  deceive  and  mislead  the  judgment  of 
his  co-administratrix.  We  do  not  say  that  he  has  not  don© 
so,  or  that  it  might  not  be  shown  that  he  has  deceived  her. 
But,  taking  the  record  before  us,  there  is  no  finding  that  any 
fraud  was  committed  or  deception  practiced  by  Niles.  There- 
fore, we  are  not  satisfied  that  any  basis  has  been  laid  for  hold- 
ing him  solely  and  exclusively  liable  for  the  consequences  to 
the  estate  of  his  acts.  The  referee  found  that  the  loans  were 
made  without  Mrs.  Miller's  knowledge,  except  in  one  instance ; 
but  he  also  found  that  the  securities  in  question  were  all  taken 
in  her  name.  He  further  found  as  follows,  viz. :  "  That  when 
informed  that  investments  were  taken  in  her  name,  she  was 
told  by  Niles  that  they  were  so  taken  on  account  of  her 
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motlier's  mental  condition,  for  convenience  *  *  »  and 
understood  that  they  were  investments  of  the  estate." 
This  finding  involves,  it  will  be  seen,  the  fact  of  knowledge 
having  been,  at  some  time,  communicated  to  Mrs.  Miller  with 
respect  to  investments.  At  this  point  it  may  be  observed  that, 
whether  Niles  treated  the  investments  in  question,  at  the 
time,  as  made  for  the  estate  of  the  intestate,  and  whether  he 
is  now  entitled  to  treat  them  as  payments  to  Mrs.  Miller,  as 
beneficiary,  does  not  seem  to  be  very  material  as  a  question. 
As  she  was  co-administratrix  as  well  l^  beneficiary,  and  the 
widow's  rights  are  conceded  and  not  affected,  finding  one  way 
or  the  other  would  not  aflfect  the  questions  presented  to  us  by 
these  two  parties.  The  referee  found  expressly  that  there 
was  information  furnished  to  Mrs.  Miller  by  Niles,  concerning 
the  investments,  upon  her  request  for  such,  and  independently ; 
but  he  denied  numerous  requests,  presented  on  the  appellant's 
part,  for  findings  as  to  authority  from  Mrs.  Miller  to  make  the 
investments,  and  as  to  her  assent  or  ratification  with  respect 
thereto,  as  to  her  knowledge  thereof  and  the  absence  of 
objection  thereto. 

Unquestionably  there  is  ample  evidence  in  the  case  to  estab- 
lish, if  not  Mrs.  Miller's  concurrence,  her  assent  in  many,  if  not  in 
all,  instances ;  but  such  a  fact  seems  to  have  had  no  infiuence 
upon  the  referee's  mind  in  passing  upon  the  case,  and,  evidently, 
was  considered  immaterial  as  affecting  her  rights.  The  theory 
upon  which  he  proceeded,  and  upon  which  the  courts  acted 
in  confirming  his  decision,  utterly  ignored  the  effect  upon  the 
rights  of  the  contestants  of  her  assent  to,  or  acquiescence  in, 
the  acts  of  the  administrator.  This  matter  of  the  administra- 
tion of  assets  is  one  which  is  peculiarly  within  the  cognizance 
of  equity,  and  a  Surrogate's  Court,  in  adjusting  the  accounts  of 
executors  and  administrators,  is  governed  by  principles  of 
equity  as  well  as  of  law.  (  Upson  v.  Badeau^  3  Bradf .  15.)  In 
the  exercise  of  the  statutory  powers,  conferred  upon  him  to 
direct  and  control  the  conduct  and  settle  the  accounts  of  adminis- 
trators and  executors,  the  surrogate  is  not  fettered ;  nor  is  he 
prevented  by  any  rule  of  law  from  doing  exact  justice  to  the 
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parties.  He  is  supposed  to  administer  justice  in  each  case 
within  his  jurisdiction,  according  as  the  equities  of  the  case 
demand ;  within  the  confines  only  of  statutory  provisions. 
Now,  what  was  Mrs.  Miller's  position  in  the  case  ?  She  was 
co-administratrix  and,  at  the  same  time,  the  next  of  kin  and 
prospective  distributee  of  two-thirds  of  the  estate.  Niles  waa 
joined  with  her  to  aid  her  in  the  office,  which  she  could  have 
filled  alone.  Except  that  she  chose  to  leave  the  custody  and 
management  of  the  affairs  of  the  estate  to  her  co-administra- 
tor, she  was,  at  all  times,  a  factor  in  the  administration,  and 
legally  chargeable  with  what  was  done  therein ;  in  the  absence 
of  any  fraudulent  practices  of  deception  or  concealment  upon, 
her  by  her  co-administrator.  She  had  frequent  consultations 
with  him  and,  at  various  times,  sought  and  obtained  informa- 
tion as  to  the  affairs  of  the  estate.  There  is  no  evidence  that 
she  was  in  any  sense  excluded  from  the  administration  by  Niles. 
She  relied  upon  his  judgment,  and,  by  her  own  testimony,  we 
are  informed  that  she  "never  failed,  whenever  he  told  her  any- 
thing about  investments,  to  assent  to  it."  At  another  time  sho 
says  "  I  did  not  object  to  any  one  of  these  investments  when. 
I  heard  of  it."  There  is  enough  in  this  record  to  show  that,, 
if  not  in  all  instances,  in  many,  she  knew  of  the  investments, 
which  were  made  by  her  co-administrator,  and  if  she  did  not 
concur,  either  slie  assented,  or,  by  raising  no  objection,  acqui- 
esced. Her  attempt  to  distinguish  between  authorizing  or 
directing  an  act  of  the  other  administrator,  and  assenting  to  it 
when  done,  is  quite  futile  and  ineffectual  for  any  purpose  here. 
Upon  her,  equally  with  her  associate  in  the  office  of  adminis- 
tration, rested  the  duty  to  be  vigilant  to  guard  the  estate  from 
waste,  loss  and  impairment.  Having  sought  the  office,  while  she 
remained  in  it,  she  could  not  stand  by  and  see  an  improper 
use  made  of  the  assets,  and  thereafter  claim  immunity  in  her 
official  capacity,  or  advantage  in  her  private  capacity ;  whether 
such  claim  should  be  grounded  upon  ignorance  of  her  legal 
duties  and  rights,  or  upon  her  mistaken  reliance  upon  her 
associate  in  office.  We  hold  this,  with  the  proviso  that  if  she 
can  show  that  he  deceived  her  and  purposely  concealed  the. 
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facts  from  her,  which  were  requisite  to  a  fair  understanding 
of  a  transaction,  she  is  not  bound  by  it. 

From  what  appears,  we  may  assume    that  Niles  acted 
^nerally  upon  his  own  ideas,  and,  possibly,  often  with  some 
selfish  or  interested  end  in  view.     But  to  his  taking  the 
initiative  in  action,  she  never  appears  to  have  objected,  if  she 
did  not  actually  prefer  it ;  depending,  as  the  evidence  shows 
«he  did,  upon  his  judgment.     As  to  subserving  his  own  ends, 
BS  he  certainly  seems  to  have  done  in  some  instances,  by  the 
employment  of  the  funds  of  the  estate,  if  she  chose  to  con- 
sent, or,  with  knowledge,  failed  to  object  to  it,  she  cannot  be 
heard  to  complain  of  the  consequences.     Having  entered  upon 
the  office,  she  was  bound  to  perform  its  duties;  and  mere 
passiveness  will  not  furnish  an  adequate  excuse,  or  any  groimd 
for  relief  in  equity  for  the  consequences  of  administrative 
-acts  by  her  co-administrator.     She  could  not  rely  upon  him  to 
manage  affairs  and  then  claim  to  have  been  relieved  from  the 
performance  of  her  legal  duty.     He  who  fills  a  position  of 
trust  conjointly  with  others  cannot  remain  passive,  when  he 
knows  of   irregular  acts  by  his  associates,  without   coming  . 
equally  under  the  judgment  of  the  law  for  the  consequences. 
Mrs.  Miller  was  bound  to  inform  herself  with  respect  to  the 
affairs  of  the  estate  and  to  inquire  as  to  the  use  which  was 
made  of  its  assets.     (1  Perry  on  Trusts,  §§418,419,  and  cases 
cited ;  Brice  v.  Stokes^  11  Vesey,  324 ;  Styles  v.  Grey^  1  Mac 
N.  &  G.  422 ;  Mondl  v.  MoneUy  5  Johns.  Ch.  298-296 ;  Peo- 
ple V.  Tovmaendy  37  Barb.  527 ;  Wilmerding  v.  McKesson^  103 
N.  Y.  329,  and  cases  cited  at  p.  340.)    It  is  unnecessary  to  cite 
further  authorities  upon  such  well-settled  propositions.     They 
will  be  found  collected  in  the  treatises  on  trusts ;  to  which 
department  of  jurisprudence  the  matter  of  the  administration 
of  assets  is  referable  for  its  governing  principles. 

There  is  no  question  of  creditors  to  consider  here.  Mrs. 
Miller  was  the  party  principally  interested  in  the  estate  and, 
at  the  same  time,  she  had  the  power  to  protect  herself  in 
various  ways.  For  injuries  to  our  rights  from  the  fraudulent 
jicts  or  deception  of  others  we  are  allowed  to  seek  redress,  but 
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for  the  consequences  to  ourselves  of  poor  advice  from  others, 
of  our  own  mistakes  of  judgment  in  business  affairs,  or  with 
respect  to  the  capacity  of  persons  whom  we  employ,  I  see  no. 
relief  in  the  law.  Nor  is  the  result  affected  by  considerations 
of  the  respondent's  position  as  cestui  qtie  trust  If  there 
were  breaches  of  trust  committed  by  the  administrator,  in  his 
management  of  the  affairs  of  the  estate,  the  concurrence  of 
the  cestui  que  trust,  or  her  subsequent  assent  or  acquiescence 
therein,  with  the  means  of  knowledge  afforded  to  her,  would 
forever  estop  her  from  proceeding  against  the  administrator, 
acting  as  her  trustee,  for  the  consequences  therefrom. 
(Lewin  on  Trusts,  7Y3,  774.)  That  author  cites  the  case  of 
Brice  v.  Stokes  (11  Ves.  319),  where  it  was  said  that  knowl- 
edge in  the  cestui  qvs  trust  of  an  improper  act  of  the  trustee 
has  been  held  to  prevent  the  former  from  holding  the  latter 
answerable.  Such  a  principle  would  seem  to  merit  especial 
application  in  a  case  like  the  present  one,  where  the  cestui  que 
trust  was  associated  in  the  very  trust  itself. 

We  hold,  therefore,  that  just  so  far  as  Mrs.  Miller  had  the 
means  of  knowing  of  her  co-administrator's  acts  and  assented 
to,  or  acquiesced  in  them,  she  is  bound.  The  question  is 
merely  between  the  two.  Where  concurrence  in  the  action  of 
Niles  can  be  proved,  or,  with  adequate  knowledge  of  it,  she  is 
proved  to  have  assented,  expressly,  or  by  her  passiveness  should 
be  deemed  to  have  acquiesced  in  it,  as  co-administratrix  she 
is  chargeable  with  its  consequences,  and  as  beneficiary  she  is 
estopped  from  objecting  to  it;  provided  that  she  is  unable 
to  prove  fraudulent  practices  by  Niles,  by  which  she  was  mis- 
led and  deceived  as  to  the  facts  of  each  transaction. 

As  the  case  was  tried  on  a  mistaken  theory  as  to  the  liability  of 
Mr.  Niles,  as  one  of  the  administrators,  towards  Mrs.  Miller, 
it  should  be  remitted  to  the  Surrogate's  Court  for  further 
proceedings,  in  conformity  with  the  principles  indicated  in 
this  opinion,  and  judgment  should  be  entered  accordingly, 
with  costs  to  the  appellant,  to  be  paid  from  the  estate. 

All  concur,  Andrews,  J.,  in  result. 

Judgment  accordingly. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Caroline  P.  T.  Crawford  et  al.,  as  Executors,  etc. 

T.  deposited  certain  moneys  in  a  bank  and  in  a  trust  company  to  the  credit 
of  his  daughter  C.  The  first  deposit  was  made  in  her  presence  and  for 
her  personal  use.  The  deposits  were  entered  in  a  pass-book  which  was 
delivered  by  T.  to  C.  The  latter  drew  out  the  deposits  in  bank  and 
deposited  them  in  the  trust  company,  where  they  were  included  in  the 
account  with  the  deposit  then  made  by  T.  Eddy  that  there  was  a  valid 
and  irrevocable  gift,  fully  completed  and  executed,  vesting  the  absolute 
title  to  the  deposits  in  0. 

T.  purchased  certain  coupon  bdhds,  payable  to  bearer,  which  were  kept 
by  him  up  to  the  time  of  his  death,  and  he  cut  off  and  collected  the 
coupons  as  they  fell  due,  except  those  falling  due  during  six  months 
prior  to  his  death.  At  the  time  of  the  purchase  of  the  bonds  T.  stated 
that  he  wanted  them  for  C.  and  afterwards  he  directed  his  banker,  who 
made  the  purchase  for  him,  to  have  them  registered  in  her  name.  The 
banker  took  them  to  the  office  of  the  company  which  issued  them  and 
the  name  of  C.  was  indorsed  upon  each  bond  with  date  of  indorsement 
and  name  of  the  transfer  agent.  It  did  not  appear  that  C.  knew  anythimg 
of  the  transaction.  Edd^  that,  as  there  was  no  delivery  of  the  bonds, 
there  was  no  completed  gift. 

Martin  v.  Furik  (75  N.  Y.  134)  distinguished. 

The  bonds  were  issued  by  a  foreign  corporation,  and  made  payable  in 
New  York  or  Philadelphia.  EM,  that  the  act  of  1871  (Chap.  8^,  Laws 
of  1871),  providing  for  the  registry  of  railroad  and  other  corporate  mort- 
gage bonds  did  not  apply;  that  it  applied  only  to  bonds  which  have  been 
or  may  be  issued  and  are  payable  in  this  state;  but  that  even  if  said  act 
was  applicable,  the  registry  did  not  change  the  legal  title  to  the  bonds 
while  the  original  owner  continued  to  hold  them;  tliat  the  title  would 
not  pass  until  a  delivery  of  the  bonds  to  the  intended  donee  or  to  some 
one  for  her,  although  the  general  negotiability  of  the  bonds  might  have 
been  destroyed  by  the  indorsement. 

T.  left  a  will,  executed  after  all  of  the  deposits,  except  one  small  one,  were 
made,  by  which  various  legacies  were  given  to  G.  Edd,  that  there  was 
no  ademption  of  the  legacies  by  the  gift  of  the  moneys  deposited,  nor 
were  they  adeemed  pro  tanto  by  the  deposit  made  after  the  execution  of 
the  will. 

Where  a  will  gave  the  testator's  residuary  estate  to  his  executors  in  trust, 
with  authority  to  sell  the  real  estate  and  to  divide  the  whole  into  specified 
parts,  each  to  be  kept  invested  and  the  income  paid  to  a  beneficiary 
named  during  life,  hdd^  that  upon  the  division,  the  duties  of  the  execu- 
tors, as  Such,  ceased,  and  they  held  the  property  as  trustees;  and  so,  they 
wefe  entitled  to  double  commissions. 

(Argued  April  15,  1889;  decided  June  4,  1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  6,  1888,  which  modified,  and  affirmed 
as  modified,  a  decree  of  the  surrogate  of  the  county  of  Orange 
on  settlement  of  the  accounts  of  the  executors  of  the  estate 
of  Peter  Townsend,  deceased. 

Said  Peter  Townsend  died  in  September,  1885,  leaving  a 
will  executed  on  the  8th  day  of  August,  1883.  This  will  was 
duly  probated,  and  in  December,  1886,  his  executors  filed  their 
account. 

The  objectors  before  the  surrogate  raised  no  question  as  to 
the  correctness  of  the  figures  contained  in  the  account,  or  as 
to  the  disposition  of  the  estate  that  came  into  the  hands  of  the 
executors,  but  it  was  claimed  that  they  had  neglected  to  charge 
themselves  with  certain  bonds  of  the  Shenandoah  Valley 
Railroad  and  with  certain  moneys  deposited  with  the  Farmers* 
Loan  and  Trust  Company  to  the  credit  of  Caroline  P.  T. 
Crawford,  amounting  to  $102,120.  Mrs.  Crawford  claimed 
these  bonds  and  this  money  as  gifts  made  to  her  by  the  testator 
in  his  hfetiine.  It  was  on  these  issues  that  evidence  was  taken 
and  findings  made  by  the  surrogate. 

The  facts  material  to  the  questions  discussed  are  stated  in 
the  opinion. 

WiUiam  D.  Shipman  for  appellants.  There  are  two  essen- 
tials to  a  valid  gift,  an  intention  to  give  and  a  sufiicient 
delivery.  (  Young  v.  Young j  80  N.  T.  422, 430 ;  Jackson  v. 
T.  T.  S.  R.  R,  Co.,  88  id.  520,  526 ;  Basket  v.  HasseU,  107 
U.  S.  602;  Scott  v.  Zannan,  104  Penn.  St.  593;  Flanders  y- 
Blandy,  12  N.  E.  Kep.  321 ;  Sherman  v.  iT.  B.  F.  C.  S.  Bk., 
133  Mass.  581 ;  NuU  v.  Morse,  142  id.  1 ;  Bunn  v.  Mark- 
ham,  2  Taunt.  224;  Farquha/rson  v.  Cave,  2  Coll.  356; 
Trimmer  v.  Danhy,  25  L.  J.  fN".  S.]  Eq.  424.)  The  depoat 
of  money  in  the  trust  company  was  not  intended  to  constitute 
a  present  gift  to  Mrs.  Crawford.  The  intent  is  a  necessary 
element  of  the  transaction.  {Jackson  v.  T.  T,  S.  R.  R.  Co., 
SicKELs— Vol.  LXVIII.     71 
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88  N.  Y.  520,  526.)  Even  if  the  gifts  to  Mrs.  Crawford  were 
valid,  as  such,  they  constituted  ademptions  pro  tanto  of  the 
provisions  for  her  in  the  will.  (4  Kent's  Comm.  [11th  ed.] 
646;  Erne  v.  Hine,  39  Barb.  50Y,  511;  ^  parU  Oakey^ 
1  Bradf.  281 ;  Ixmgdon  v.  Astor^  16  N.  T.  9,  34 ;  Benjamin 
V.  Dimick,  4  Eedf.  7;  Beebe  v.  Eatabrook,  79  N.  Y.  246; 
Alexander  v.  Alexander^  1  N.  Y.  S.  E.  508 ;  Paine  v.  Par- 
sonSj  14  Pick.  318 ;  £irk  v.  BddoweSy  3  Hare,  509 ;  Dugan 
V.  BbUinSy  14  Md.  Oh.  Dec.  139;  Bopwood  v.  Bqpwoadj 
7  H.  L.  Gas.  728 ;  Miner  v.  Athertony  35  Penn.  St  528 ; 
Leigktan  v.  Leighton^  Eng.  L.  B.,  18  Eq.  458 ;  Ya/n  Houten 
V.  Post,  33  N.  J.  Eq.  344 ;  La/vorence  v.  Lmdsay,  68  N.  Y. 
108 ;  2  Williams  on  Exrs.  [Perkin's  Am.  ed.]  1439 ;  Purham 
V.  Wharton^  10  Bligh.  526,  544;  3  01.  &  Fin.  146;  Trimmer 
V.  Bayne,  7  Ves.  508 ;  Baugh  v.  Reid,  1  id.  257;  Mbnck  v. 
JfoTioA,  1  Ball  &  B.  298 ;  Plate  v.  Platty  3  Sim.  503 ;  Barn/ 
V.  Harding,  1  J.  &  L.  T.  475 ;  Twinning  v.  Powetl,  2  Coll. 
262 ;  Chichester  v.  Coventrg,  2  H.  L.  71 ;  Bedell  v.  CbrW,  33 
N.  Y.  581.)  The  executors  were  properly  allowed  only  half 
-conmiissions  on  principal.  (Johnson  v.  Zawrence,  95  N.  Y. 
154 ;  Laytm  v.  Davidson,  Id.  263.) 

John  M,  Bowers  for  respondents.  The  money  deposited 
in  the  Farmers'  Loan  and  Trust  Company  to  the  credit  of 
•Caroline  P.  T.  Crawford  was  actually  given  and  delivered  to 
her  by  the  testator  in  his  lifetime.  It  was  reduced  to  posses- 
sion by  her  and  constitutes  a  completed  gift.  (1  Gray's  Cases 
on  Property,  165,  167;  Brinokerhoff  y.  La/uorence,  2  Sandf. 
Oh.  402 ;  Dams  v.  Dams,  1  N.  &  M.  225 ;  Ora/ngiac  v. 
Arden,  10  Johns.  293  ;  Francis  v.  B.  El.  R.  R.  Co.,  17  Abb. 
N.  0.  1 ;  Chymes  v.  Bone,  49  N.  Y.  17,  22 ;  De  Caum^mt  v. 
Bogert,  36  Hun,  382;  Jones  v.  Farrell,  1  De  G.  &  J.  208; 
Addison  on  Cont.  [6th  ed.]  821;  Sargent  v.  K  M.  R., 
9  Pick.  201 ;  Nat.  Bk.  v.  Wa^onUmn  Bk.,  105  U.  S.  222.) 
The  registration  of  the  bonds  in  the  name  of  Mrs.  Crawford 
was,  in  effect,  an  assignment  to  and  delivery  to  her.  It  was 
not  essential  that  this  assignment  should  have  been  communi- 
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cated  to  the  assignee.  {Sharples8Y.Welsh^4:'Dalla&,  279.)  The 
registration  by  the  company  must  be  treated  as  a  registration 
for  Mrs.  Crawford's  benefit ;  and  under  the  wording  of  the 
above  act  of  1871  (chap.  84),  Mr.  Townsend  could  never 
reacquire  the  title  he  had  given  up  except  by  obtaining 
Mrs  Crawford's  indorsement.  ( Young  v.  Young ^  80  N .  Y. 
422;  Jackaon  v.  T,  T.  S.  B.  Co.,  88  id.  520.)  While  a 
delivery  is  necessary  there  is  no  rule  which  requires  an  abso- 
lute personal  transaction  between  the  donor  and  donee  by 
which  he  puts  the  securities  into  the  donee's  possession  as  being 
the  sole  test.  {Oray  v.  Barton,  55  N.  Y.  Y2 ;  2  Kent's  Com. 
489 ;  Chawpney  v.  Blanchard,  39  N.  Y.  Ill ;  Weaterlo  v. 
De  Witt,  36  id.  340 ;  Grymea  v.  Hone,  49  id.  17 ;  Hunter  v. 
Hunter,  19  Barb.  638;  Whiting  v.  Barrett,  7  Lans.  109; 
Martin  v.  Funk,  75  N.  Y.  134 ;  Bichardson  v.  Bichard- 
son,  L.  K.,  3  Eq.  Cas.  684 ;  Morgan  v.  Malleaon,  L.  R., 
10  id.  475 ;  Armitage  v.  Mace,  96  K  Y.  538 ;  Doty  v. 
WUaon,  47  id.  584 ;  Fvlton  v.  Fulton,  48  Barb.  591.)  Ther^ 
was  no  ademption  of  the  provisions  made  in  the  testator's 
will  in  favor  of  Mrs.  Crawford  by  either  of  the  gifts  referred  to 
in  the  foregoing  points.  {Al^U  v.  Middleton,  7  H.  L.  C.  89 ; 
Gordon  v.  Gordon,  L.  R.,  5  H.  L.  284 ;  Seguine  v.  Seguine^ 
4  Abb.  Ct.  App.  Dec.  194 ;  Clapp  v.  Fullerton,  34  N.  Y.  192 ; 
Arnold  v.  Haronn,  43  Hun,  278 ;  De  Ca/umont  v.  Bogert, 
36  id.  391 ;  Doty  v.  WiUon,  47  K  Y.  586 ;  2  Williams  on 
Exrs.  1070 ;  2  Wharton's  Evidence  [3d  ed.],  §  1003a.)  The 
executors  are  entitled  to  commissions  as  executors  on  all  funds 
received  and  paid  out  by  them,  including  the  balance  paid 
over  by  them  to  themselves  as  trustees.  {Layim  v.  Damd%on, 
95  N.  Y.  266 ;  29  Hun,  622 ;  Meeker  v.  Crawford,  5  Redf. 
450 ;  In  re  Mason,  98  N.  Y.  527 ;  Phoenix  v.  Livingston^ 
101  id.  451 ;  Irving  Bk.  v.  Adams,  28  Hun,  108 ;  SUUweU 
V.  Carpenter,  62  N.  Y.  639.) 

Peckham,  J.  We  agree  with  the  courts  below  in  regard  to 
the  deposit  of  moneys  in  the  bank,  and,  subsequently,  in  the 
trust  company.     There  was  an  executed  gift,  completed  by  a 
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full  iWliverr  of  the  eubject  therei>£.  and  a  cbic^  if  ir:> 
tbeiviu.    The  surrogate  has  found  that  i*ifr  Siorr  ^sM^t  lu^ 
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may  have  intended  the  bonds  as  a  gift,  but  his  intention  was 
never,  as  we  think,  effectually  carried  out.  They  were  coupon 
bonds  payable  to  bearer,  and  were  bought  by  the  direction  of 
the  donor,  by  his  broker,  and  delivered  to  the  donor  and  kept 
by  him  up  to  the  time  of  his  deatL  There  was  a  book  found 
among  his  effects  after  his  death,  which  purported  to  be  an 
inventory  of  the  securities  of  his  estate  in  which  these  bonds 
were  entered,  some  of  the  entries,  if  not  all,  were  in  his  hand- 
writing. The  coupons  for  the  semi-annual  interest  had  been 
cut  off  by  him  and  collected  for  him  as  they  became  due  sub- 
sequent to  the  purchase,  excepting  those  which  were  due  six 
months  prior  to  his  death,  and  those  coupons  had  not  been 
detached  from  the  bonds.  The  proceeds  of  the  coupons 
which  had  been  collected  had  been  passed  to  his  credit  by  the 
bankers  who  collected  them.  It  appeared  in  evidence  that 
the  donor  had  given  direction  to  his  bankers  to  purchase  the 
bonds,  and  he  stated  at  the  time  that  he  wanted  them  pur- 
chased for  Carrie  (the  intended  donee),  and  after  they  had 
been  purchased  he  directed  his  banker  to  have  them  registered 
in  her  name,  and  the  banker  thereupon  took  them  to  the 
ofiSce  of  the  company  and  the  name  of  the  intended  donee 
was  indorsed  upon  each  bond,  together  with  the  date  of  such 
indorsement  and  the  name  of  the  transfer  agent.  The  bonds 
were  then  brought  back  and  delivered  to  the  donor,  who  kept 
them  thereafter  as  above  stated.  There  is  no  evidence  that 
the  donee  knew  anything  of  the  transaction  or  that  she  was 
ever  aware  of  anything  concerning  the  intended  gift. 

Upon  these  facts  we  do  not  see  that  there  was  ever  any 
delivery  of  the  bonds.  Nothing  appears  in  the  case  as  to 
what  was  the  effect  of  the  so-called  registry.  We  are  not 
prepared  to  hold  that  the  simple  indorsement  on  a  bond 
payable  to  bearer,  of  the  name  of  toother  party  than  the  true 
owner,  made  at  his  request  and  at  the  office  of  the  company 
issuing  the  bond,  and  by  an  officer  thereof,  passes  the  title  to 
the  bond  to  the  party  whose  name  is  thus  indorsed.  An  owner 
of  a  bond  may  intend  to  give  it  to  another,  and  for  that  pur- 
pose he  may  obtain  such  an  indorsement,  but  that  does  not 
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full  delivery  of  the  subject  thereof,  and  a  change  of  title 
therein.  The  surrogate  has  found  that  the  donor  made  the 
first  deposit  to  the  credit  of  Mrs.  Crawford  in  the  bank  in  her 
presence,  and  for  her  personal  and  specific  use.  The  subse- 
quent deposits  he  also  finds  were  made  by  the  donor  in  the 
trust  company  to  the  credit  of  Mrs.  Crawford,  and  they  were 
entered  in  a  pass-book  supplied  by  the  company,  which  book 
was  delivered  by  the  donor  to  her.  There  was  evidence  suffi- 
cient to  authorize  such  findings.  The  donor  thus  parted  com- 
pletely with  the  title  to  the  moneys  which  he  deposited,  and 
the  same  became  subject  to  the  exclusive  and  entire  control  of 
the  donee,  and  were  legally  and  in  fact  in  her  full  possession. 
She  herself  drew  the  $30,000  which  had  been  deposited  to  her 
credit  in  the  bank,  and  they  were  deposited  in  the  trust  com- 
pany, and  formed  part  of  the  whole  fund  which  was,  from 
time  to  time,  deposited  by  the  donor  in  such  company  to  her 
credit. 

There  was  nothing  more  that  could  have  been  done  in  order 
to  clothe  the  donee  with  the  absolute  and  full  title  and  control 
of  the  moneys  thus  deposited,  and  nothing  more  was  necessary 
to  complete  a  valid  and  irrevocable  gift.  It  is  very  probable 
that  one  of  the  motives  which  prompted  the  first  deposit  on 
the  part  of  the  donor  was  that  the  donee  should  have  some 
money  in  the  house  in  case  he  should  be  taken  away.  One  of 
the  witnesses  testified  that  the  donor  so  stated  in  his  presence. 
But  the  evidence  is,  as  we  think,  entirely  insufficient  to  show 
that  the  gift  of  the  $30,000  was  only  upon  the  condition  that 
it  should  not  take  effect  until  his  death.  Nor  can  the  subse- 
quent deposits,  in  the  light  of  the  evidence,  be  regarded  as  a 
gift  only  upon  that  condition.  Within  all  the  authorities  the 
facts  make  a  valid  and  executed  gUimpresenti  of  the  moneys 
in  question. 

But  we  cannot  assent  to  the  decisions  of  the  courts  below, 
which  hold  the  bonds  to  have  been  effectually  disposed  of  by 
the  intending  donor  in  his  lifetime  by  a  valid  gift,  completed 
by  delivery,  to  Mrs.  Crawford  or  to  any  one  for  her  as  her 
agent.    We  do  not  think  there  was  any  such  delivery.    He 
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may  have  intended  the  bonds  as  a  gift,  but  his  intention  was 
never,  as  we  think,  effectually  carried  out.  They  were  coupon 
bonds  payable  to  bearer,  and  were  bought  by  the  direction  of 
the  donor,  by  his  broker,  and  delivered  to  the  donor  and  kept 
by  him  up  to  the  time  of  his  death.  There  was  a  book  found 
among  his  effects  after  his  death,  which  purported  to  be  an 
inventory  of  the  securities  of  his  estate  in  which  these  bonds 
were  entered,  some  of  the  entries,  if  not  all,  were  in  his  hand- 
writing. The  coupons  for  the  semi-annual  interest  had  been 
cut  off  by  him  and  collected  for  him  as  they  became  due  sub- 
sequent to  the  purchase,  excepting  those  which  were  due  six 
months  prior  to  his  death,  and  those  coupons  had  not  been 
detached  from  the  bonds.  The  proceeds  of  the  coupons 
which  had  been  collected  had  been  passed  to  his  credit  by  the 
bankers  who  collected  them.  It  appeared  in  evidence  that 
the  donor  had  given  direction  to  his  bankers  to  purchase  the 
bonds,  and  he  stated  at  the  time  that  he  wanted  them  pur- 
chased for  Carrie  (the  intended  donee),  and  after  they  had 
been  purchased  he  directed  his  banker  to  have  them  registered 
in  her  name,  and  the  banker  thereupon  took  them  to  the 
office  of  the  company  and  the  name  of  the  intended  donee 
was  indorsed  upon  each  bond,  together  with  the  date  of  such 
indorsement  and  the  name  of  the  transfer  agent.  The  bonds 
were  then  brought  back  and  delivered  to  the  donor,  who  kept 
them  thereafter  as  above  stated.  There  is  no  evidence  that 
the  donee  knew  anything  of  the  transaction  or  that  she  was 
ever  aware  of  anything  concerning  the  intended  gift. 

Upon  these  facts  we  do  not  see  that  there  was  ever  any 
delivery  of  the  bonds.  Nothing  appears  in  the  case  as  to 
what  was  the  effect  of  the  so-called  registry.  We  are  not 
prepared  to  hold  that  the  simple  indorsement  on  a  bond 
payable  to  bearer,  of  tlie  name  of  toother  party  than  the  true 
owner,  made  at  liis  request  and  at  the  office  of  the  company 
issuing  the  bond,  and  by  an  officer  thereof,  passes  the  title  to 
the  bond  to  the  party  whose  name  is  thus  indorsed.  An  owner 
of  a  bond  may  intend  to  give  it  to  another,  and  for  that  pur- 
pose he  may  obtain  such  an  indorsement,  but  that  does  not 
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constitute  a  delivery  of  the  gift  to  such  person.  The  owner 
may  subsequently  change  his  mind,  and  we  do  not  say  that 
he  could  not  eflEectuate  such  change  without  the  aid  of  an 
intended  donee  to  whom  he  had  never  delivered  the  gift 
The  most  that  the  evidence  shows  is  an  intention  to  make  a 
gift  of  these  bonds,  but  the  material  fact  of  a  delivery  is 
entirely  unproved  and  cannot  be  implied  from  the  evidence. 

The  case  has  nothing  in  common  witli  that  of  Martin  v. 
Funh  (75  N.  Y.  134),  and  kindred  cases.  There  was  a 
declaration  of  trust  in  those  cases  in  such  form  that  the 
donor  stated  that  he  was,  and  he  thereby  became,  a  trustee  for 
the  donee,  and  the  deposit  or  gift  was  made  in  that  character. 
Nothing  of  the  kind  exists  here. 

Neither  can  it  be  successfully  argued  that  the  delivery  of 
the  bonds  by  the  donor  to  the  banker  to  have  them  registered 
in  the  name  of  the  donee,  was  a  delivery  to  the  agent  of  the 
donee.  It  was  just  what  it  purported  to  be  on  its  face,  a 
delivery  of  the  bonds  to  his  own  banker,  who  had  purchased 
them  under  his  own  directions,  and  the  banker  continued  to 
act  as  the  agent  of  the  person  under  whose  directions  he  pur- 
chased them,  when  he  had  the  bonds  registered  as  he  was  by 
him  directed  to  do. 

Nor  does  it  seem  that  any  aid  is  furnished  the  respondent 
by  reference  to  the  act  of  1871,  chapter  84.  That  act  pro- 
vides for  a  registry  of  railroad  and  other  corporate  mort- 
gage bonds  payable  to  bearer,  for  which  a  registry  is  not  by 
law  provided,  which  have  been  or  may  thereafter  be  issued 
and  made  payable  in  this  state,  so  as  to  render  such  bonds  non- 
negotiable.  The  act  would  seem  to  refer  only  to  bonds  which 
have  been  or  may  be  issued  and  payable  in  this  state.  The 
bonds  in  question  were  issued  in  the  state  of  Virginia  and 
payable  in  Philadelphia  or  New  York,  the  principal  in  1921, 
and  the  interest  semi-annually. 

But  even  if  applicable  to  these  bonds,  the  registration  had 
no  effect  upon  the  coupons,  and  the  possession  of  the  bonds 
by  the  original  owner  gave  him  complete  control  over  the 
coupons  and  entire  power  to  collect  them  and  otherwise  dispose 
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of  them.  And  again,  even  if  the  registry  rendered  the  bonds 
themselves  non-negotiable,  we  do  not  see  that  such  fact  abso- 
lutely changed  the  legal  title  to  them  while  the  original  owner 
continued  to  hold  them  and  failed  to  carry  out  his  intention  to 
give  by  a  delivery  of  the  bonds  to  the  donee.  To  render  a 
bond  non-n^otiable,  by  the  mere  registry  of  it  in  the  name  of 
another,  is  not  by  any  means  the  same  in  law  or  in  fact  as  the 
transfer  of  the  title  to  the  instrument  to  the  party  in  whose 
name  it  may  be  registered.  The  title  does  not  pass  until  a 
delivery  of  the  bond  to  the  person  intended,  or  to  some  one 
for  him,  although  the  general  negotiability  of  the  bond  may 
have  been  destroyed  by  the  indorsement.  If  an  owner  of 
shares  of  stock  in  a  corporation,  intending  to  give  them  to  A., 
should  take  the  scrip  to  the  office  of  the  company  and  surrender 
it  and  receive  new  scrip  in  tlie  name  of  A.,  has  he  by  this 
mere  change  of  title  on  the  books  of  the  company,  while 
retaining  the  entire  possession  and  control  of  the  scrip,  and 
without  any  delivery  thereof  to  A.,  accomplished  a  valid 
executed  gift  of  the  ownership  of  the  shares  to  his  intended 
donee?  We  should  say  clearly  not.  In  this  case  the  bonds 
belonged  to  the  donor,  as  all  agree,  up  to  the  time  of  the 
delivery  for  registry.  After  that,  even  if  it  be  assumed  that 
they  were  in  consequence  thereof  rendered  non-negotiable,  how 
does  that  change  the  title?  How  does  it  divest  the  original 
owner  of  his  right  to  the  bond  and  to  its  possession  and  control  ? 
Could  the  intended  donee  maintain  an  action  against  the  donor 
to  obtain  its  possession  ?  "We  think  not,  and  for  the  very  good 
reason  that  it  would  not  belong  to  him. 

What  the  particular  rights  of  the  original  owner,  as  agai&st 
the  company,  might  be,  and  how  he  should  proceed  in  case  he 
met  with  a  refusal  of  the  company  on  his  demand  to  erase  the 
registry,  are  questions  not  now  arising.  We  are  of  the  opin- 
ion, however,  that  if  it  be  conceded  that  the  donor  intended 
to  give  these  bonds  away,  he  never  accomplished  such  purpose 
by  any  valid  delivery  thereof,  and  they  remained  his  property 
at  the  time  of  his  death. 

We  also  think  that  there  was  no  ademption  of  the  legacies 


564  Mattsb  of  Cbawfobd  et  al.  [June, 

Opinion  of  the  Court,  per  Pbckham,  J. 

full  delivery  of  the  subject  thereof,  and  a  change  of  title 
therein.  The  surrogate  has  found  that  the  donor  made  the 
first  deposit  to  the  credit  of  Mrs.  Crawford  in  the  bank  in  her 
presence,  and  for  her  personal  and  specific  use.  The  subse- 
quent deposits  he  also  finds  were  made  by  the  donor  in  the 
trust  company  to  the  credit  of  Mrs.  Crawford,  and  they  were 
entered  in  a  pass-book  supplied  by  the  company,  which  book 
was  delivered  by  the  donor  to  her.  There  was  evidence  sufli- 
cient  to  authorize  such  findings.  The  donor  thus  parted  com- 
pletely with  the  title  to  the  moneys  which  he  deposited,  and 
the  same  became  subject  to  the  exclusive  and  entire  control  of 
the  donee,  and  were  legally  and  in  fact  in  her  full  possession. 
She  herself  drew  the  $30,000  which  had  been  deposited  to  her 
credit  in  the  bank,  and  they  were  deposited  in  the  trust  com- 
pany, and  formed  part  of  the  whole  fund  which  was,  from 
time  to  time,  deposited  by  the  donor  in  such  company  to  her 
credit. 

There  was  nothing  more  that  could  have  been  done  in  order 
to  clothe  the  donee  with  the  absolute  and  full  title  and  control 
of  the  moneys  thus  deposited,  and  nothing  more  was  necessary 
to  complete  a  valid  and  irrevocable  gift.  It  is  very  probable 
that  one  of  the  motives  which  prompted  the  first  deposit  on 
the  part  of  the  donor  was  that  the  donee  should  have  some 
money  in  the  house  in  case  he  should  be  taken  away.  One  of 
the  witnesses  testified  that  the  donor  so  stated  in  his  presence. 
But  the  evidence  is,  as  we  think,  entirely  insufficient  to  show 
that  the  gift  of  the  $30,000  was  only  upon  the  condition  that 
it  should  not  take  effect  until  his  death.  Nor  can  the  subse- 
quent deposits,  in  the  light  of  the  evidence,  be  regarded  as  a 
gift  only  upon  that  condition.  Within  all  the  authorities  the 
facts  make  a  valid  and  executed  gift  in  preserUi  of  the  moneys 
in  question. 

But  we  cannot  assent  to  the  decisions  of  the  courts  below, 
which  hold  the  bonds  to  have  been  effectually  disposed  of  by 
the  intending  donor  in  his  lifetime  by  a  valid  gift,  completed 
by  delivery,  to  Mrs.  Crawford  or  to  any  one  for  her  as  her 
agent.    "We  do  not  think  there  was  any  such  delivery.    He 
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may  have  intended  the  bonds  as  a  gift,  but  his  intention  was 
never,  as  we  think,  effectually  carried  out.  They  were  coupon 
bonds  payable  to  bearer,  and  were  bought  by  the  direction  of 
the  donor,  by  his  broker,  and  delivered  to  the  donor  and  kept 
by  him  up  to  the  time  of  his  death.  There  was  a  book  found 
among  his  effects  after  his  death,  which  purported  to  be  an 
inventory  of  the  securities  of  his  estate  in  which  these  bonds 
were  entered,  some  of  the  entries,  if  not  aU,  were  in  his  hand- 
writing. The  coupons  for  the  semi-annual  interest  had  been 
cut  off  by  him  and  collected  for  him  as  they  became  due  sub- 
sequent to  the  purchase,  excepting  those  which  were  due  six 
months  prior  to  his  death,  and  those  coupons  had  not  been 
detached  from  the  bonds.  The  proceeds  of  the  coupons 
which  had  been  collected  had  been  passed  to  his  credit  by  the 
bankers  who  collected  them.  It  appeared  in  evidence  that 
the  donor  had  given  direction  to  his  bankers  to  purchase  the 
bonds,  and  he  stated  at  the  time  that  he  wanted  them  pur- 
chased for  Carrie  (the  intended  donee),  and  after  they  had 
been  purchased  he  directed  his  banker  to  have  them  registered 
in  her  name,  and  the  banker  thereupon  took  them  to  the 
office  of  the  company  and  the  name  of  the  intended  donee 
was  indorsed  upon  each  bond,  together  with  the  date  of  such 
indorsement  and  the  name  of  the  transfer  agent.  The  bonds 
were  then  brought  back  and  delivered  to  the  donor,  who  kept 
them  thereafter  as  above  stated.  There  is  no  evidence  that 
the  donee  knew  anything  of  the  transaction  or  that  she  was 
ever  aware  of  anything  concerning  the  intended  gift. 

Upon  these  facts  we  do  not  see  that  there  was  ever  any 
delivery  of  the  bonds.  Nothing  appears  in  the  case  as  to 
what  was  the  effect  of  the  so-called  registry.  We  are  not 
prepared  to  hold  that  the  simple  indorsement  on  a  bond 
payable  to  bearer,  of  the  name  of  toother  party  than  the  true 
owner,  made  at  his  request  and  at  the  office  of  the  company 
issuing  the  bond,  and  by  an  officer  thereof,  passes  the  title  to 
the  bond  to  the  party  whose  name  is  thus  indorsed.  An  owner 
of  a  bond  may  intend  to  give  it  to  another,  and  for  that  pur- 
pose he  may  obtain  such  an  indorsement,  but  that  does  not 
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constitute  a  delivery  of  the  gift  to  such  person.  The  owner 
may  subsequently  change  his  mind,  and  we  do  not  say  that 
he  could  not  effectuate  such  change  without  the  aid  of  an 
intended  donee  to  whom  he  had  never  delivered  the  gift 
The  most  that  the  evidence  shows  is  an  intention  to  make  a 
gift  of  these  bonds,  but  the  material  fact  of  a  delivery  is 
entirely  unproved  and  cannot  be  implied  from  the  evidence. 

The  case  has  nothing  in  common  with  that  of  Martin,  v. 
Funk  (75  N.  Y.  134),  and  kindred  cases.  There  was  a 
declaration  of  trust  in  those  cases  in  such  form  that  the 
donor  stated  that  he  was,  and  he  thereby  became,  a  trustee  for 
the  donee,  and  the  deposit  or  gift  was  made  in  that  character. 
Nothing  of  the  kind  exists  here. 

Neither  can  it  be  successfully  argued  that  the  delivery  of 
the  bonds  by  the  donor  to  the  banker  to  have  them  registered 
in  the  name  of  the  donee,  was  a  delivery  to  the  agent  of  the 
donee.  It  was  just  what  it  purported  to  be  on  its  face,  a 
delivery  of  the  bonds  to  his  own  banker,  who  had  purchased 
them  under  his  own  directions,  and  the  banker  continued  to 
act  as  the  agent  of  the  person  under  whose  directions  he  pur- 
chased them,  when  he  had  the  bonds  registered  as  he  was  by 
him  directed  to  do. 

Nor  does  it  seem  that  any  aid  is  furnished  the  respondent 
by  reference  to  the  act  of  1871,  chapter  84.  That  act  pro- 
vides for  a  registry  of  railroad  and  other  corporate  mort- 
gage bonds  payable  to  bearer,  for  which  a  registry  is  not  by 
law  provided,  which  have  been  or  may  thereafter  be  issued 
and  made  payable  in  this  state,  so  as  to  render  such  bonds  non- 
negotiable.  The  act  would  seem  to  refer  only  to  bonds  which 
have  been  or  may  be  issued  and  payable  in  this  state.  The 
bonds  in  question  were  issued  in  the  state  of  Virginia  and 
payable  in  Philadelphia  or  New  York,  the  principal  in  1921, 
and  the  interest  semi-annually. 

But  even  if  applicable  to  these  bonds,  the  registration  had 
no  effect  upon  the  coupons,  and  the  possession  of  the  bonds 
by  the  original  owner  gave  him  complete  control  over  the 
coupons  and  entire  power  to  collect  them  and  otherwise  dispose 
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of  them.  And  again,  even  if  the  registry  rendered  the  bonds 
themselves  non-negotiable,  we  do  not  see  that  such  fact  abso- 
lutely changed  the  legal  title  to  them  while  the  original  owner 
continued  to  hold  them  and  failed  to  carry  out  his  intention  to 
give  by  a  delivery  of  the  bonds  to  the  donee.  To  render  a 
bond  non-negotiable,  by  the  mere  registry  of  it  in  the  name  of 
another,  is  not  by  any  means  the  same  in  law  or  in  fact  as  the 
transfer  of  the  title  to  the  instrument  to  the  party  in  whose 
name  it  may  be  registered.  The  title  does  not  pass  until  a 
dehvery  of  the  bond  to  the  person  intended,  or  to  some  one 
for  him,  although  the  general  negotiability  of  the  bond  may 
have  been  destroyed  by  the  indorsement.  If  an  owner  of 
shares  of  stock  in  a  corporation,  intending  to  give  them  to  A., 
should  take  the  scrip  to  the  office  of  the  company  and  surrender 
it  and  receive  new  scrip  in  the  name  of  A.,  has  he  by  this 
mere  change  of  title  on  the  books  of  the  company,  while 
retaining  the  entire  possession  and  control  of  the  scrip,  and 
without  any  delivery  thereof  to  A.,  accomplished  a  valid 
executed  gift  of  the  ownership  of  the  shares  to  his  intended 
donee?  We  should  say  clearly  not.  In  this  case  the  bonds 
belonged  to  the  donor,  as  all  agree,  up  to  the  time  of  the 
delivery  for  registry.  After  that,  even  if  it  be  assumed  that 
they  were  in  consequence  thereof  rendered  non-negotiable,  how 
does  that  change  the  title?  How  does  it  divest  the  original 
ovmer  of  his  right  to  the  bond  and  to  its  possession  and  control  ? 
Could  the  intended  donee  maintain  an  action  against  the  donor 
to  obtain  its  possession  ?  We  think  not,  and  for  the  very  good 
reason  that  it  would  not  belong  to  him. 

What  the  particular  rights  of  the  original  owner,  as  agaiast 
the  company,  might  be,  and  how  he  should  proceed  in  case  he 
met  with  a  refusal  of  the  company  on  his  demand  to  erase  the 
registry,  are  questions  not  now  arising.  We  are  of  the  opin- 
ion, however,  that  if  it  be  conceded  that  the  donor  intended 
to  give  these  bonds  away,  he  never  accomplished  such  purpose 
by  any  valid  delivery  thereof,  and  they  remained  his  property 
at  the  time  of  his  death. 

We  also  think  that  there  was  no  ademption  of  the  legacies 
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to  Mrs.  Crawford  by  the  gift  of  the  money.  We  are  net  able 
to  see  how  a  legacy  can  be  adeemed  by  a  gift  made  before  the 
execution  of  the  will  in  which  the  legacy  was  given.  The 
small  deposit  which  was  made  subsequent  to  the  making  of 
the  will  was  but  carrying  out  a  pui^pose  entertained  long  prior 
thereto,  and  the  legacy  contained  in  the  will  •was  not,  as  we 
think,  adeemed  fro  tanto  by  the  deposit  mentioned.* 

Lastly,  we  think  the  court  at  General  Term  was  right  in 
awarding  double  commissions.  As  executors,  it  was  their  duty 
to  pay  the  debts  of  the  deceased,  and  then  all  the  residue  of 
the  property,  which  was  not  devised  or  bequeathed  to  others, 
was,  by  the  third  clause  of  the  testator's  will,  given  to  the 
executors  in  trust  for  the  purposes  therein  mentioned.  They 
were  authorized  to  sell  all  the  real  estate  thus  devised  to  them, 
and  they  were  then  directed  to  divide  all  the  property  they 
received  into  thirty-two  equal  parts,  and  to  invest  in  their 
names,  as  trustees  of  his  will,  five  parts  for  the  benefit  of  his 
daughter  Mrs.  Meagher,  and  to  pay  over  to  her  the  interest 
and  income  thereof  during  her  life,  and  upon  her  decease  to 
transfer  the  same  as  therein  directed.  Eight  of  such  thirty- 
two  parts  were  to  be  invested  in  their  names  as  trustees  under 
his  will  for  the  benefit  of  his  daughter,  Mrs.  Barlow,  and  the 
interest  and  income  thereof  were  to  be  paid  to  her  during  her 
life,  and  upon  her  death  the  property  was  to  be  transferred  as 
directed  in  the  will,  and  the  remaining  nineteen  parts  were  to 
be  similarly  invested,  and  on  the  same  terms,  for  the  benefit 
of  his  daughter,  Mrs.  Crawford,  during  her  life,  with 
remainder  over. 

We  think  that  after  the  sale  of  the  real  estate  and  the  pay- 
ment of  debts  the  duty  of  the  executors  ended  by  the 
payment  to  the  trustees  of  the  thirty-two  parts  into  which  the 

*  Note. — The  omitted  portion  of  the  opinion  relates  to  exceptions  to  evi- 
dence alleged  to  have  been  erroneously  received  on  the  trial.  The  conclu- 
sion of  the  court  in  regard  to  such  evidence  is,  that  striking  it  out  there 
remained  sufficient  evidence  not  contradicted  which  demanded  the  decision 
made  by  the  surrogate,  and  that,  therefore,  there  was  no  ground  for  reversal. 
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estate  directed  to  be  paid  over  to  tliem  was  to  be  divided. 
From  that  time  the  duties  of  the  trustees  commenced,  and 
they  were  to  invest  in  their  names,  as  trustees,  the  five,  eight 
and  nineteen  parts,  respectively,  in  accordance  with  the  direc- 
tions of  the  will,  and  at  the  death  of  the  testator's  daughters, 
respectively,  the  trust  estate  is  to  be  paid  by  them  as  trustees, 
and  not  as  executors.  This  gives  them  the  right  to  double 
commissions. 

The  order  of  the  General  Term  should  be  modified  by 
charging  the  executors  with  the  twenty  Shenandoah  Valley 
bonds,  and  as  modified  affirmed,  with  costs  of  all  parties  to  be 
paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
Hiram  Vowers,  Deceased. 

Although  a  gift  by  express  terms  is  not  made  in  a  will,  a  legacy  by  implica- 
tion may  be  upheld  where  the  words  of  the  will  leave  no  doubt  of  the 
testator's  intent  and  can  have  no  other  reasonable  interpretation. 

V.  died,  leaving  a  widow  but  no  children.  His  will,  after  a  provision 
made  for  his  wife,  contained  this  clause:  ''  This  provision  to  be  accepted 
by  my  wife  in  lieu  of  her  dower  right  and  distributive  share  in  my 
estate,  she  to  make  her  election,  whether  she  accepts  this  provision  of 
my  will,  within  sixty  days  from  the  time  of  proving  the  same."  The 
widow  within  the  time  specified  made  her  election,  rejecting  the  pro- 
vision. The  residuary  estate  was  given  to  a  nephew  of  the  testator.  In 
proceedings  for  the  probate  of  the  will,  Jield,  that,  aside  from  her  dower 
right,  the  widow  was  entitled  to  such  share  of  the  personal  estate  as  the 
law  would  have  given  her  had  the  deceased  died  intestate. 

The  executor  claimed  that  the  widow  had  no  right  to  raise  the  question  of 
construction,  upon  probate  of  the  will,  as  it  involved  both  real  and  per- 
sonal estate.  Held,  untenable;  that  the  widow  simply  put  in  issue  a 
disposition  of  personal  property,  and  such  a  disposition  the  Code  of  Civil 
Procedure  (§  2624)  permits  a  party  to  put  in  issue  upon  probate. 

In  re  Vowers  (45  Hun,  418)  reversed. 

(Argued  April  15,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
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Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  11,  1887,  which  affirmed  a  decree  of  the  surrogate 
of  Warren  county  herein. 

The  question  presented  was  simply  as  to  the  construction  of 
a  clause  in  the  will  of  the  testator,  which  is  set  forth  in  the 
opinion. 

S.  Brown  for  appellant.  The  language  of  the  will  will  be 
understood  in  its  ordinary  signification,  unless  it  appears  to  be 
used  in  some  other  sense.  {Christie  v.  Phyfe^  19  N.  Y.  348 ; 
Stimon  v.  Vroman^  99  id.  80 ;  Wager  v.  Wager^  96  id.  167 ; 
Schouler  on  Wills,  §§  466-474;  2  Wras.  on  Eim.  [7th  ed.] 
1084,  Rule  of  Construction  4.)  Provisions  in  a  will,  intended 
for  the  support  of  the  wife,  will  receive  the  most  favorable 
construction  to  accomplish  the  purpose  intended.  {Tkurher 
V.  Chamhers^  66  N.  T.  48.)  The  words  "  distributive  share 
in  my  estate"  were  used  by  the  testator  in  the  will  to  describe 
and  measure  a  bequest  in  the  alternative  to  the  appellant  of  so 
much  of  his  personal  estate  as  she  would  have  been  entitled 
to  under  the  statute  of  distribution  if  the  testator  died  intestate. 
{Marsh  V.  Hague^  1  Edw.  Ch.  174 ;  Redf.  on  the  Law  of  Wills 
[2d  ed.]  §  14;  Wager  v.  Wager,  96  K  Y.  172;  Schouler  on 
Wills,  §  561 ;  Jarman  on  Wills  [5th  Am.  ed.]  chap.  17,  note  a/ 
O'Hara  v.  Dever,  46  Barb.  609 ;  3  Abb.  Ct.  App.  Dec.  407 ; 
2  Keyes,  558.) 

L.  H,  Norihrup  for  respondent.  The  widow  takes  distribu- 
tive share,  as  such,  only  in  cases  of  intestacy.  (3  R.  S.  [7th  ed.] 
2303.)  The  distributive  share  in  this  case  would  be  one-half  and 
$2,000.  (3  R.  S.  [7th  ed.]  2303.)  Burge,  the  legatee,  was  not 
a  "  descendant"  of  the  testatrix.  If  he  died  before  the  tester 
trix,  the  devise  to  him  would  lapse.  ( Van  Bv/ren  v.  Z>a«A, 
30  N.  Y.  393.)  The  widow  would  take  a  distributive  share 
in  a  lapsed  legacy.  (7  Laris.  492.)  Even  in  a  doubtful  case 
the  courts  do  not  favor  implied  devises  for  the  benefit  of  the 
widow  as  against  the  heir.  {Quinn  v.  Hardenbrooh,  54 
N.  Y.  83.) 
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FiNOH,  J.  The  question  of  construction  raised  by  the  lan- 
guage of  the  testator  in  framing  the  provision  for  his  wife  is 
of  a  character  so  unusual  that  we  can  find  no  precise  parallel 
or  precedent  in  the  courts  of  our  own  state.  The  case  is  one 
of  a  legacy  by  implication ;  that  is,  created,  not  by  a  direct  or 
express  gift,  but  inferred  from  language  which  shows  an 
intention  to  give  the  legacy,  and  can  have  no  other  reasonable 
explanation.  Instances  of  such  legacies  are  not  uncommon  in 
the  English  reports,  and  a  reference  to  some  of  them  will  dis- 
close their  general  character  and  the  rule  of  solution  adopted. 

In  Qoodrigkt  v.  Hoahms  (9  East,  306)  the  action  was  eject- 
ment to  recover  certain  leasehold  premises  which- the  testator 
possessed  in  his  lifetime,  for  a  term  of  ninety-nine  years.  His 
will  gave  the  estate  to  his  son  Richard,  until  the  tetter's  eldest 
son,  Thomas,  should  attain  twenty-one,  and  no  longer;  if 
Thomas  should  die  in  his  minority,  then  the  estate  was  to  ga 
to  his  younger  brothers,  John  or  Richard,  or  either  of  them, 
who  should  attain  twenty-one.  The  testator  thereupon  added,. 
"  and  I  desire  the  said  premises  of  Roskief  may  be  quitted 
and  delivered  up  as  aforesaid  by  my  said  son  Richard  Hoskins^ 
accordingly."  It  was  argued,  for  the  plaintiff,  that  there  wa& 
no  gift  to  Thomas,  in  terms,  on  his  arriving  at  the  age  of  twenty- 
one,  which  was  true ;  but  Lord  Ellenborough  said  there  was  a 
strong  implication,  from  the  words  of  the  will,  that  the  testa- 
tor meant  that  Thomas  should  have  Roskief,  for  his  father,  at 
the  majority  of  Thomas,  was  to  quit  and  deliver  up  the 
premises,  and  to  whom,  if  not  to  Thomas?  The  court  added 
an  expression  of  pleasure  that  they  found  themselves  war- 
ranted by  the  authorities  in  establishing  a  gift  to  Thomas  by 
implication.  In  Thorp  v.  Owen  (2  Hare,  60Y),  the  testator's 
direction,  that  everything  should  remain  "  as  it  now  is  "  dur- 
ing the  life  of  his  wife,  was  held  to  give  her  a  life  interest  by 
implication.  The  rule  of  construction  which  seems  to  have 
prevailed  is,  that  the  inference  from  the  will  need  not  be  irre- 
sistible or  such  as  to  exclude  all  doubts  possible  to  be  raised, 
but  must,  nevertheless,  be  such  as  to  leave  no  hesitation  in  the 
mind  of  the  court,  and  must  not  rest  upon  mere  conjecture. 
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The  intention  must  be  clear  so  that  no  other  reasonable  infer- 
ence can  be  made.  (Grout  v.  Ilopgoodj  13  Pick.  164.)  In 
our  own  state  we  are  referred  to  Marsh  v.  Hdgue  (1  Edw.  Ch. 
174),  in  which  bequests  vere  implied  to  children  of  an 
uncle,  not  included  in  the  list  of  legatees,  by  force  of  a  subse- 
quent clause,  which  assumed  that  the  gift  had  been  made  to 
them.  The  court  said  there  was  no  other  rational  meaning  to 
be  given  to  the  expressions  used,  and  that  construction  must 
be  adopted  or  the  words  of  the  testator  rejected  as  senseless  or 
useless,  which  was  not  permissible.  Undoubtedly,  in  every 
such  case  we  must  be  quite  sure  of  the  testator's  intention,  and 
not  substitute  for  it  some  notion  of  our  own ;  but  when  his 
words  leave  no  doubt  about  his  intention  and  can  have  no 
other  reasonable  interpretation,  we  are  justified  in  upholding 
a  legacy  by  implication  where  no  gift  in  express  terms  has 
been  made.  Assuming  this  to  be  a  correct  statement  of  the 
law,  we  may  now  inquire  whether  the  facts  of  the  present  case 
fall  within  the  range  of  its  application. 
.  The  testator  had  a  wife,  but  no  children.  By  his  will  he 
first  directed  the  payment  of  his  debts,  and  then  provided  as 
follows :  "  Second.  I  give,  devise  and  bequeath  unto  my 
beloved  wife,  Marietta  Vowers,  the  use  of  my  dwelling-house 
and  furniture  therein  for  and  during  her  natural  life,  said 
dwelling-house  being  the  same  in  which  I  now  reside  in  the 
village  and  town  of  Caldwell  aforesaid,  and  I  also  direct  my 
executor,  hereinafter  named,  to  pay  to  my  said  wife  annually, 
for  and  during  her  natural  life,  the  sum  of  fifty  dollars,  to 
have  and  to  hold  the  same  to  her  sole  use  and  benefit.  This 
provision  to  be  accepted  by  my  wife  in  lieu  of  her  dower 
right  and  distributive  share  in  my  estate.  She  to  make 
her  election  whether  she  accepts  this  provision  of  my  will 
within  sixty  days  from  the  time  of  proving  the  same."  The 
testator  then  gave  all  the  rest  and  residue  of  his  property  to 
his  nephew,  Orrin  Burge,  with  a  power  of  sale,  and  naming 
him  as  executor.  The  widow  within  the  sixty  days  made  her 
election  and  rejected  the  provision  for  the  use  of  the  house 
and  the  annuity,  and  thereupon  claimed  that  she  was  entitled 
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not  only  to  her  dower  but  to  a  bequest,  by  implication,  of  a 
sum  equivalent  to  what  would  have  been  her  distributive 
share  had  the  testator  died  without  a  will.  On  the  probate 
of  the  will  before  the  surrogate  she  filed  allegations  putting 
expressly  in  issue  the  construction  of  the  will  as  it  respected 
the  implied  legacy  claimed.  The  decision  of  the  surrogate 
was  adverse  to  her  construction  and  was  affirmed  in  .the 
General  Term  by  a  divided  court.  The  executor  here  objects 
that  the  widow  had  no  right  upon  the  probate  of  the  will  to 
raise  the  question  of  construction  because  that  question 
involved  both  real  and  personal  estate.  The  Code  permits 
(§  2624)  a  party  in  such  a  proceeding  to  put  in  issue  "  the 
validity,  construction  or  effect  of  any  disposition  of  personal 
property."  It  was  such  a  disposition,  and  that  alone,  which  the 
widow  put  in  issue  upon  the  hearing  and  which  the  surrogate 
decided.  The  sole  inquiry  was  whether  the  terms  of  the  will,, 
if  she  rejected  the  provision  primarily  made  for  her  benefit, 
gave  her  by  implication  a  legacy  equal  to  what  would  have 
been  her  distributive  share  in  a  case  of  intestacy.  No  question 
whatever  was  raised  or  involved  as  to  the  real  estate. 

By  the  terms  of  the  will  the  widow  was  given  an  dectiouy 
which  implies  a  choice  between  alternatives,  and  whfit  those 
were  in  the  thought  and  intention  of  the  testator  is  the  natural 
and  primary  inquiry.  The  executor  claims,  and  is  compelled 
to  claim,  in  order  to  reach  his  result,  that  the  alternatives  were 
the  use  of  the  house  and  the  annuity  on  the  one  hand,  and 
dower  alone  on  the  other,  or  the  testator's  provision  in  the  one 
event  and  the  law's  provision  in  spite  of  the  will  in  the  other.^ 
But  those  alternatives  he  neither  expressed  nor  intended.  To 
say  that  he  did,  requires  us  to  strike  out  the  expression  "  her 
distributive  share  of  my  estate "  as  useless  and  meaningless. 
It  compels  us  to  construe  it  as  a  mere  careless  and  inapt  ampli« 
fication  of  the  word  ''  dower,"  and  adding  nothing  to  that 
expression.  We  have  no  right  to  treat  it  as  meaningless,  and 
it  certainly  was  not  careless  or  inapt.  It  is  a  perfectly  accu- 
rate expression,  describing  a  certain  quantity  of  interest  in  the 
property  of  an  intestate,  and  must  be  deemed  to  Jiave  been. 
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used  intelligently,  purposely,  and  to  aid  in  disclosing  the  tes- 
tator's real  intention.     All  these  fixed  rules  we  must  violate 
if  we  hold  the  respondent's  theory  that  the  alternatives,  between 
which  the  widow  was  required  to  choose,  were  the  testator's 
provision  on  the  one  hand  and  dower  only  on  the  other.     It 
is  inevitable,  on  that  construction,  that  the  words  relating  to  a 
distributive  share  shall  have  no  meaning,  and  can  have  none, 
and  must  be  utterly  expunged  from  the  will.    The  pressure 
of  this  difficulty  has  led  the  respondent  to  suggest  that,  since 
the  residuary  legatee  might  have  died  in  the  lifetime  of  the 
testator,  and  his  legacy  lapsed,  and  so  the  widow  come  in  for  a 
vdistributive  share,  it  was  that  possibility  which  he  meant  to  cut 
oft.    But  the  testator  said  nothing  of  liie  kind.    He  described, 
not  an  interest  in  a  lapsed  legacy,  but  an  interest  which  the  law 
would  give  where  there  was  no  will  and  no  legacy  lapsed  or 
otherwise.  It  is  he?*  distributive  share  in  my  estate ;  that  share  to 
which  she  would  have  been  entitled  had  no  will  been  made. 
.  So  that  the  respondent  is  driven  back  to  the  position  that  the 
phrase  is  superfluous,  has  no  meaning,  indicates  no  intention, 
and  must  be  wholly  disregarded,  and  that,  too,  in  behalf  of  a 
nephew,  and  against  a  wife  for  whom  the  law  sedulously  frames 
protection.     The  contrary  construction  seems  to  me  natural, 
reasonable  and  just,  and  I  have  no  doubt  correctly  carries  out 
the  testator's  real  intention.      When  he  gave  the  house  and 
lot  and  the  annuity  "in  lieu  of"  dower  he  perfectly  under- 
stood that  by  using  that  phrase  "in  lieu  of"   he  put  the 
widow  to  a  choice  between  two  things,  either  of  which  she 
could  have,  and  either  of  which  he  meant  that  she  should 
have  according  to  her  preference.    And  when  he  added 
"  in  lieu  of"  her  distributive  share  in  my  estate,  he  must  again 
have  meant  that  share  which  she  could  have,  and  which  she 
should  have,  if  such  was  her  choice.    It  is  quite  probable,  as  is 
.suggested  in  the  dissenting  opinion  below,  that  the  testator 
balanced  in  his  mind  the  use  of  the  house  against  the  dower 
and  the  annuity  he  provided  against  the  distributive  share ;  hifl 
gift  of  the  realty,  against  the  law's  provision  out  of  it  for 
the  widow,  and  his  gift  of  the  personalty  against  the  laVB 
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provision  out  of  tliat,  and  meant  as  to  both  that  the  widow 
should  choose,  but  choose  promptly  and  within  the  sixty  days, 
which  he  prescribed.  We  can  impute  no  other  meaning  to  his 
language,  and  find  for  it  no  different  interpretation,  and  are, 
therefore,  of  opinion  that  in  the  event  wliich  has  happened 
the  widow  is  entitled  to  such  share  of  the  personal  estate  as  the 
law  would  h^ve  given  lier  had  the  deceased  died  intestate. 

The  judgment  of  the  surrogate  appealed  from  and  of  the 
General  Term  should  be  reversed  with  costs  of  both  parties, 
payable  out  of  the  estate,  and  the  case  remitted  to  the 
surrogate  for  a  proper  decree. 

All  concur. 

Judgment  accordingly. 


118    676| 
168   8511 

Georgb  L.  Nat  et  al.,  as  Administrators,  etc.,  Respondents,  v.   .  j  168  866 
John  M.  Curley,  AppeUant.  )  1J3       575 

'      ^^  I     77  AD  622 

On  trial  of  an  action  to  recover  an  alleged  loan,  plaintiffs  gave  in  evidence 
a  check  signed  by  their  intestate,  payable  to  defendant,  and  proved  that 
it  was  delivered  to.  indorsed  by  and  paid  to  him;  they  then  called  him  as 
a  witness  and  proved  by  him  that  at  the  time  of  the  delivery  of  the  check 
said  intestate  did  not  owe  him  anything.  As  a  witness  in  his  own  behalf 
he  was  asked  to  state  what  took  place  between  decedent  and  himself. 
This  was  objected  to  and  excluded  as  incompetent  under  the  provision 
of  the  Code  of  Civil  Procedure  (§  829),  excluding  the  testimony  of  a 
party  against  an  executor,  etc.,  in  relation  to  a  personal  transaction  with 
the  decedent.  Held,  error;  that  said  provision  did  not  abrogate  the  rule 
of  evidence,  that  where  a  party  calls  a  witness  and  examines  him  as  to 
part  of  a  communication  or  transaction,  the  other  party  may  call  out  the 
whole,  so  far  as  it  bears  upon  or  tends  to  explain  the  part  called  out;  that, 
as  the  testimony  of  defendant  called  out  by  plaintiff  tended  to  rebut  the 
presumption  that  the  transaction  i.  e,,  the  giving  of  the  check,  was  the 
payment  of  a  debt,  and  to  raise  the  presumption  that  it  was  a  loan, 
this  opened  the  whole  transaction  and  entitled  defendant  to  testify  in  his 
own  behalf  in  regard  thereto. 

(Argued  April  19,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  Xew 
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York,  entered  upon  an  order  made  May  14,  lb88,  which 
affirmed  a  judgment  in  favor  of  plaintiflfs,  entered  upon  a 
verdict. 

This  action  was  brought  to  recover  the  amount  of  an  alleged 
loan  made  by  plaintifEs'  intestate  to  defendant. 

The  material  facts  are  stated  in  the  opinion. 

JSenry  Hoyt  for  appellant.  Where  one  man  delivers  a  sum 
of  money  to  another,  if  there  be  nothing  else  to  explain  the 
transaction,  the  legal  presumption  is  that  the  money  belonged 
to  the  one  who  received  it,  and  not  that  he  thereby  became  a 
debtor  to  the  other.  (  Wdch  v.  Seaborn^  1  Stark.  474 ;  Oerdr 
ing  V.  WaUer^  29  Mo.  426.)  The  delivery  of  a  check  is  not 
evidence  of  money  loaned,  but,  on  the  contrary,  the  pre- 
sumption is  that  it  was  paid  upon  some  debt  or  obligation 
owing  by  the  drawer.  {Koehler  v.  Adler^  78  N.  T.  287 ; 
Poucher  V.  SgoU^  98  id.  422 ;  FicTdn  v.  GarringUm^  31  Gratt. 
219  ;  In  re  Richardson^  13  Phil.  251 ;  Lawson  on  Presump- 
tive Evidence,  rule  70,  p.  303.)  Where  a  party  is  called  as 
a  witness  by  the  adverse  party  and  is  examined  as  to  a  trans- 
action with  a  deceased  party  in  reference  to  which  he  would 
have  been  precluded  from  testifying  in  his  own  behalf,  he  is 
entitled  to  explain  his  testimony  and  to  state  the  whole  trans- 
action.    {MerriU  v.  CamjpbeU,  79  K  Y.  626.) 

Cha/rles  H.  Woodbivry  for  respondents.  The  evidence  that 
the  intestate  was  not  indebted  to  the  defendant  at  the  time 
when  the  check  was  given  raises  the  presumption  that  it  was 
given  as  a  loan.  (JPoucher  v.  Scott^  90  N.  Y.  422.)  There 
being  no  indebtedness  to  pay,  there  was  nothing  upon  which 
the  presumption  that  it  was  in  payment  of  ^a  debt  could  be 
founded.  (Stimaon  v.  VromaUy  99  N.  Y.  74,  81 ;  Fickin  v. 
Garrmgton,  31  Gratt.  219  ;  In  re  Rich^dson^  13  Phil.  241 ; 
Lawson  on  Presumptive  Evidence,  rule  70,  p.  304.)  Very 
slight  circumstances  have  been  held  sufficient  to  raise  the  pre- 
sumption of  a  loan.  {Bogert  v.  Morse^  1  Corns.  377 ;  Orey 
V.  Orey^  47  N.  Y.  552,  555.)    Evidence  that  a  gift  was  intended 
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muBt  be  established  by  proof.  {FicJdin  v.  GarringUm^  31  Gratt. 
219 ;  Richard8orC8  Est.^  13  PhiL  251 ;  Lawson  on  Presump- 
tive Ev.  rule  YO,  p.  304 ;  Grey  v.  Gr^,  47  N.  Y.  562.)  The 
defendant's  proposed  evidence  as  to  what  took  place  between 
him  and  plaintiffs'  intestate  at  the  time  he  received  the  check 
was  properly  excluded.  (Code,  §  829 ;  MerriU  v.  CampheUy 
79  N.  T.  625 ;  MiUer  v.  Montgomery,  78  id.  282 ;  Ham  v. 
V(m  OrdeUj  84  id.  257,  271.)  A  survivor  is  competent  to 
testify  to  any  fact  other  than  what  is  said  or  done  at  a  personal 
transaction  or  communication  with  the  deceased,  notwithstand- 
ing his  evidence  may  negative  that  any  personal  transaction  or 
communication  took  place.  {Pirmey  v.  Orthy  88  N.  T.  447, 
451 ;  Hier  v.  Grcmty  47  id.  278.)  The  evidence  that  no  indebt- 
edness eidsted  was  not  prohibited  by  the  statute,  and  so  did 
not  authorize  the  defendant  to  testify  upon  prohibited  matters. 
{MiUer  V.  Montgomery^  78  N.  T.  282 ;  Ham  v.  Van  Orden, 
84  id.  257,  271 ;  Wood  v.  Plato,  23  Hun,  402.) 

Andbews,  J.  It  is  conceded,  and  it  is  undoubtedly  the 
general  rule,  that  in  the  absence  of  explanation  the  presump- 
tion arising  from  the  delivery  of  a  check  is  that  it  was 
delivered  in  payment  of  a  debt,  and  not  as  a  loan.  {KoeJder 
V.  Adler,  78  N.  T.  287 ;  Poucher  v.  ScoU,  98  id.  422.)  But 
a  check  may  represent  a  loan  or  a  gift^  or  money  of  the 
drawer,  to  be  applied  by  the  drawee  to  the  use  of  the  former 
as  his  agent  or  otherwise.  The  plaintifEs  proved  that  the 
check  was  delivered  by  their  intestate  to  the  defendant,  the 
payee,  on  the  day  of  its  date  (Dec.  22, 1886) ;  its  indorsement 
by  the  latter  \  that  it  was  paid  in  due  course,  and  that  the 
defendant  received  the  proceeds.  Up  to  this  point  no  cause 
of  action  had  been  established.  The  plaintifEs  Uien  called  the 
defendant  as  a  witness  and  asked  him,  ^'  On  the  22d  day  of 
December,  1886,  did  Joseph  O.  Nay  owe  you  any  money  ? " 
and  the  defendant  answered, "  No,  sir."  This  made  out  a  prima 
fade  case  of  a  loan.  It  rebutted  the  presumption  that  the 
check  was  given  in  the  payment  of  a  debt  This  could  not 
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have  been  the  nature  of  the  transaction  if  there  was  no  debt 
owuig  by  the  intestate  to  the  defendant.  The  plaintiffs  by 
this  evidence  repelled  the  presumption  which  would  other- 
wise have  arisen,  and  created  the  alternative  presumption  that 
the  check  represented  a  loan.  The  law  does  not  presume  a 
gift  {Orey  v.  Qrey^  47  N.  T.  552),  and  when  the  plaintiffs 
rested  their  case  the  burden  was  upon  the  defendant  to  show 
that  the  transaction  was  not  that  which  the  evidence  on  the 
part  of  the  plaintiffs  tended  to  establish,  viz.,  a  loan  from  the 
■decedent  to  the  defendant. 

The  defendant,  on  assuming  the  defense,  offered  himself  as  a 
witness  in  his  own  behalf,  and  after  stating  that  he  received  the 
check  from  the  drawer,  was  asked  by  his  counsel,  "  State  what 
took  place  between  you  and  him  ? "  The  counsel  for  the  plaint- 
iffs objected  to  the  question  on  the  ground  that  it  was  incompe- 
tent, and  it  was  excluded  by  the  court.  This  ruling  presents  tiie 
material  question  on  this  appeal.  It  is  sought  to  be  sustained 
under  section  829  of  the  Code,  There  can  be  no  doubt  that  the 
question  was  properly  excluded,  assuming  that  the  plaintiffs 
had  not  opened  the  matter  by  their  examination  of  the 
defendant.  The  evidence  sought  to  be  elicited  by  the 
excluded  question  directly  pointed  to  the  transaction  between 
the  witness  and  the  decedent  at  the  time  the  check  was  given, 
and  called  for  a  narrative  of  what  took  place  between  them 
on  that  occasion.  It  was  evidence  directly  within  the  pro- 
hibition of  section  829,  and  did  not  fall  vrithin  the  exception 
in  that  section,  since  the  pledntiffs  had  not  been  examined 
concerning  that  transaction,  in  their  own  behalf  or  otherwise. 
There  was  no  error,  therefore,  in  excluding  the  question  put 
to  the  defendant,  if  its  admissibility  is  to  be  determined  by 
jsection  829.  But  that  section  was  not  intended  to  abrogate  the 
principle  in  the  law  of  evidence,  that  where  a  party  calls  a  wit- 
ness and  examines  him  as  to  a  particular  part  of  a  communication 
or  transaction,  the  other  party  may  call  out  the  whole  of 
the  communication  or  transaction  bearing  upon  or  tending  to 
explain  or  qualify  the  particular  part  to  which  the  examina- 
tion of  the  other  party  was  directed.    Tliis  rule  does  not  need 
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the  sanction  of  autliority.  It  is  founded  upon  obvious  equity 
and  justice.  A  part  of  the  truth  often  implies  a  falsehood, 
and  in  the  search  for  truth  through  the  examination  of  wit- 
nesses, courts  do  not  countenance  partial  statements  of  facts 
by  witnesses.  The  principle  adverted  to  is  just  as  applicable  in 
reason  to  a  case  where  a  party  calls  an  adverse  party  and 
examines  him  as  to  one  fact  or  phase  of  a  transaction  in  his 
favor,  and  then  discontinues  the  inquiry,  as  in  any  other.  The 
party  examined  by  the  other  may,  at  his  own  instance,  com- 
plete the  narration  for  the  purpose  of  explaining,  modifying 
or  putting  in  a  different  light  the  particular  part  to  which  the 
examination  by  the  adverse  party  was  restricted.  Section  829 
in  no  manner  affects  the  application  of  the  rule.  If  a  party 
calls  the  adverse  party  and  examines  him  as  to  a  personal 
communication  or  transaction  with  a  deceased  person,  in 
reference  to  which  he  would  be  precluded  from  testifying  in 
his  own  behalf  under  that  section,  the  witness  is  entitled  to  state 
the  whole  transaction  or  conversation  and  thereby  explain  or 
qualify  the  testimony  called  out  by  the  other  party.  This 
was  explicitly  held  in  Merritt  v.  Campbell  (79  N.  Y.  625). 
The  correctness  of  the  ruling,  excluding  the  defendant  from 
testifying  in  his  own  behalf  as  to  what  took  place  between  the 
intestate  and  himself  at  the  time  the  check  was  given,  turns 
upon  the  point  whether  the  plaintiffs  by  asking  the  defendant, 
on  their  examination,  whether  on  the  day  the  check  was  given 
their  intestate  owed  him  anything,  and  obtaining  an  answer  in 
the  negative,  thereby  gave  proof  as  to  the  transaction  between 
the  parties  at  the  time  of  giving  the  check,  and  opened  the 
way  to  the  defendant  to  testify  thereto.  Evidence  of  a  per- 
sonal transaction  between  parties  may  become  material  on 
a  trial,  (1)  where  the  cause  of  action  originates  in  the  trans- 
action sought  to  be  proved,  the  transaction  itself  creating  the 
duty  or  obligation ;  or  (2),  where  the  communication  or  trans- 
action tends  to  establish  an  antecedent  cause  of  action,  or  to 
disprove  it,  as,  for  example,  where  admissions  are  relied  upon, 
made  by  one  party  to  the  other ;  or  (3),  where  the  original 
cause  of  action  is  admitted,  and  the  communication  or  trans- 
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action  is  sought  to  be  proved  to  show  that  the  cause  of  action 
had  been  satisfied  or  discharged,  as  by  payment  or  otherwise. 
In  the  present  case  the  cause  of  action,  if  any,  arose  ont  of 
the  giving  of  the  check,  and  whether  it  created  a  cause  of 
action  depended  upon  the  real  nature  of  that  transaction, 
whether  the  check  represented  a  loan,  gift  or  something  else. 
Tlie  check,  on  its  face,  imported  a  personal  transaction  between 
the  parties  to  the  instrument,  and  that  it  was,  in  fact,  a  per- 
sonal transaction  between  them  was  shown  outside  of  the  testi- 
mony of  the  defendant  The  material  issue  was,  what  was 
the  real  character  of  that  transaction.  The  plaintiffs,  by  call- 
ing the  defendant  and  proving  by  him  that  the  intestate  owed 
him  nothing  when  the  check  was  given,  showed  that  the  trans- 
action was  not  a  payment,  and,  by  eliminating  this  element, 
characterized  the  transaction  as  a  loan.  If  the  question  put 
to  the  defendant  by  the  plaintiffs  had  been  in  a  direct  form  as, 
for  instance,  "  Was  the  check  given  for  a  debt  ? "  no  doubt 
could  be  entertained  that  the  question  would  have  been  con- 
cerning the  transaction  between  the  parties  when  the  check 
was  given,  and,  if  answered  in  the  negative,  the  door  would 
have  been  opened  to  the  defendant  to  show  what  the  transaction 
was,  and  that  it  was  not  a  loan,  which  would  be  the  presumption 
in  the  absence  of  further  explanation.  The  mere  form  of  the 
question  can  make  no  difference,  if  the  question  put,  in  sub- 
stance, called  for  an  affirmation  or  negation  as  to  the  character  of 
the  transaction  in  question.  The  point  is  the  same  in  principle 
as  if  the  defendant,  not  having  been  called  as  a  witness  by  the 
plaintiffs,  had  offered  himself  as  a  witness  in  his  own  behalf, 
and,  with  a  view  of  showing  that  the  check  was  given  in  pay- 
ment of  a  debt,  had  been  asked  "  Was  the  intestate,  on  the  day 
of  the  date  of  the  check,  indebted  to  you  in  the  amount  for 
which  the  check  was  given  ? "  It  is  plain  that  he  could  not 
have  been  permitted  to  testify  directly  that  he  received 
the  check  in  payment  of  a  debt,  or  that  it  was  not  given  as  a 
loan,  or  that  it  was  a  gift,  because  this  would  be  permitting 
him  to  testify  what  the  transaction  was.  It  is  equally  plain, 
we  think,  he  could  not  have  been  permitted  indirectly  to 
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accomplish  the  same  end  by  permitting  him  to  testify  that 
when  the  check  was  given  there  was  a  debt  owing  him  by  the 
intestate  of  the  same  amount,  thereby  excluding  the  idea  of  a 
loan,  and  raising  the  inference  that  the  transaction  was  a  pay- 
ment. He  could  not  in  this  way  be  permitted  to  characterize 
the  transaction,  i.  e,,  to  show  what  it  was  not,  and  to  accom- 
plish by  indirection  what  he  could  not  have  done  directly. 
The  plaintiffs  could  not  ask  the  defendant  as  their  witness  the 
same  question,  except  at  the  risk  of  opening  the  whole  trans- 
action. They  could  not  call  the  defendant  and  show  by  .him 
that  there  was  no  debt  and,  consequently,  that  the  transaction 
was  not  the  payment  of  a  debt,  and  preclude  him  from  testi- 
fying as  to  what  the  transaction  was,  or  that  it  was  not  that 
which  the  evidence  given  by  him  on  their  examination  pre- 
sumptively established  it  to  have  been. 

There  is  difficulty  in  administering  the  rule  declared  in 
section  829.  The  survivor  of  one  of  two  parties  is  not  pre- 
cluded by  that  section  from  testifying  to  any  independent  fact 
material  to  the  litigation,  that  is,  to  any  fact  which  does  not 
involve  the  disclosure  of  a  personal  transaction  or  communi- 
cation with  the  deceased,  or  is  not  concerning  such  personal 
transaction  or  communication.  Every  material  fact  tends, 
directly  or  indirectly  to  prove  or  disprove  the  issue  to  which 
.it  relates.  But  the  survivor  is  not  precluded  from  testifying 
in  his  own  behalf  to  a  material  fact,  simply  because  it  may 
throw  light  upon  and  tend  to  prove  or  disprove  the  transaction 
in  issue.  The  statute  closes  the  lips  of  the  survivor  only  as  to 
personal  dealings  between  the  parties.  It  does  not  deprive 
him  of  the  right  to  testify  to  any  material  fact  known  to  him, 
not  involving  the  disclosure  of  a  personal  transaction  with  the 
decedent,  although  such  fact  may  indirectly  prove  or  disprove  a 
personal  transaction  upon  which  the  suit  is  founded.  In  other 
words,  the  testimony  of  the  survivor  is  not  excluded  because  it 
bears  upon  the  issue  to  be  decided,  or  because  it  bears  upon  a 
personal  transaction  which  is  itself  the  subject  of  inquiry.  It 
is  excluded  only  when  it  is  in  effect  a  disclosure  of  what  has 
occurred  between  the  witness  and  the  deceased  in  relation  to 
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the  subject  in  controversy.  If,  in  substance,  the  fact  sought 
to  be  elicited  respects  a  personal  transaction  and  tends  directly 
to  disclose  a  personal  transaction,  or  the  presence  or  absence 
of  some  element  in  a  personl  transaction,  then  the  fact  is  not, 
we  think,  an  independent  one,  and  the  survivor  is  precluded 
from  testifying  to  it,  unless  the  way  is  opened  by  his  exami- 
nation by  the  other  party.  {looleyY.  Bacon^  70  N.  Y.  34; 
Maverick  v.  Marvel^  90  id.  656 ;  KoeJder  v.  Adler^  supra ; 
Lerche  v.  Brasher,  104  K  T.  1 57 ;  Glift  v.  Moses,  1 12  id.  426.) 
The  examination  of  the  defendant  by  the  plaintiffs,  as  to  the 
existence  of  a  debt  between  the  witness  and  the  intestate  when 
the  check  was  given,  directly  bore  upon  the  nature  and 
character  of  the  transaction,  and  was  an  indirect  method  of 
proving  the  transaction  itself.  They  thereby  made  the  defend- 
ant a  competent  witness  to  testify  in  his  own  behalf  as  to  the 
same  transaction. 

For  the  error  of  the  trial  court  in  rejecting  the  evidence  of 
the  defendant  the  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed. 


GusTAVUs  Shepabd,  Appellant,  v.  Reuben  G.  Weight, 
Respondent. 

In  an  action  upon  a  personal  judgment  of  a  Canada  court  the  complaint 
alleged,  as  the  groimd  of  Jurisdiction,  that  defendant  appeared  in  the 
action.  The  answer  denied  this  allegation  and  affiimatively  alleged  thattlie 
court  had  no  Jurisdiction  to  render  the  judgment,  as  defendant  neither 
appeared  in  the  action  nor  was  served  with  process.  Upon  the  trial 
plaintiff  introduced  the  judgment  record,  which  showed  on  its  face  that 
the  service  was  made  upon  defendant  at  his  residence  within  this  state. 
ndd,  that  the  service  was  ineffectual  to  give  the  judgment  validity  here 
if  defendant  was  not  a  citizen  of  Canada  or  domiciled  within  that  juris- 
diction; that  defendant's  place  of  residence  is  to  be  presumed  his 
domicile,  and  nothing  having  been  shown  to  rebut  that  presumption,  the 
service  was  ineffectual  and  the  judgment  had  no  validity  here. 
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No  rule  of  comity  requires  this  court  to  give  eftect  to  a  personal  judgment 
rendered  under  a  foreign  law  where,  on  the  face  of  the  record,  it  appears 
that  Jurisdiction  of  the  person  of  the  defendant  was  net  obtained. 

Reported  below,  35  Hun,  444. 
(Submitted  April  28,  1888;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  4,  1885,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.    This  action  was  upon  an  alleged  judgment 

The  material  facts  are  stated  in  the  opinion. 

G,  W,  CoUeriU  for  appellant  In  declaring  upon  a  judg- 
ment of  a  court  of  general  jurisdiction,  whether  domestic  or 
foreign,  it  is  and  was  only  necessary  to  allege  generally  that 
the  plaintiff  impleaded  the  defendant,  and  by  the  consideration 
of  the  court  recovered  judgment  It  is  not  necessary  to  aver 
even  that  the  court  had  jurisdiction.  The  presumption  is  con- 
clusive that  all  the  requisite  prior  proceedings  were  had,  until 
the  contrary  appears.     (Chitty  on  Pleading,  354  ;  Biddle  v. 

WUkins^  1  Peters,  686 ;  Freeman  on  Judgments,  §§  132, 452, 
453 ;  Shurwway  v.  SUUman^  4  Cow.  296 ;  Foot  v.  Stevens^ 
17  Wend.  486;    StockwelZ  v.  McOrachen,  109  Mass.   86; 

Wheeler  v.  Raymond^  8  Cow.  311 ;  1  Kent's  Com.  261,  note; 
Cowen  V.  Braidwoody  9  DowL  Pr.  Cas.  33.)  The  defendant 
should  have  alleged  and  proved  that  he  was  not  a  citizen  of 
Canada,  nor  domiciled  there,  nor  amenable  to  its  laws  during 
any  period  of  time  between  the  commencement  of  the  action 
and  the  rendition  of  the  judgment  {HunUey  v.  Barker^ 
33  Hun,  578,  581,  582.)  Two  things  most  concm*  to  consti- 
tute domicile,  first,  residence ;  and,  secondly,  the  intention  of 
making  it  the  home  of  the  party.  (Story  on  Conflict  of 
Laws,  §  44.)  The  claim  upon  which  this  judgment  is  based 
should  be  enforced  ex  comitate  and  ex  necessitate  as  a  judg- 
ment prima  fade^  leaving  the  defendant  to  answer  on  the 
merits.  {Hendrick  v.  WMMemore^  105  Mass.  29 ;  Henderson 
V.  Stanifordy  Id.  506 ;  Merwin  v.  KneubeH,  23  Wend.  293 ; 
Baxter  v.  Drake^  85  K  Y.  504.)    The  alleged  doctrine  that 


584  Shepard  v.  Wright.  [Jane, 

Opinion  of  the  Court,  per  Finch,  J. 

service  of  process  is  confined  to  state  lines,  if  it  ever  existed, 
is  opposed  to  principle,  practice  and  progress.  (Bigelow  on 
Estoppel  [2d.  ed.]  224;  Moore  v.  Wayne,  18  Rep.  760; 
Holmes  v.  Remsen,  4  Johns.  Ch.  460 ;  Embree  v.  Hanna^ 
5  Johns.  101 ;  Code,  §§  435,  436.)  Where  a  citizen  of  New 
York  purchases,  occupies  and  enjoys  real  estate  in  Canada, 
and  does  not  pay  for  it,  a  judgment  obtained  against  him  by 
service  in  this  state  should  be  priTna  fame  evidence  of  his 
liability,  leaving  him  to  plead  or  make  proof  to  the  merits  in 
the  courts  of  this  state.  {Oowen  v.  Braidwood,  1  M.  ife  G. 
882 ;  Maribouquet  v.  Wyse,  1  Irish  Rep.,  C.  L.  S.  471 ;  Taylor 
V.  Bryderiy  8  Johns.  173;  King  v.  OUdeVy  1  D.  Chip.  346; 
Le^ms  V.  We%tcoU,  26  K  Y.  147.) 

Luther  B,  Marsh  for  respondent.  The  Canadian  judgment 
sued  on  not  having  been  obtained  upon  any  service  of  process 
on  the  defendant  in  the  dominion  of  Canada,  or  upon  any 
voluntary  appearance  therein  by  the  defendant,  was  not  a  judg- 
ment upon  which  an  action  could  be  maintained  in  the  state 
of  New  York.  {Oibbs  v.  Q.  Ins.  Co.,  63  N.  Y.  114,  124; 
Schvoinger  v.  Hickohy  53  id.  280 ;  Freeman  v.  Alderson,  119 
U.  S.  185,  186;  Cooj>er  y.  Beynoldsy  10  Wall.  368;  Fennayer 
V.  JVefy  95  U.  S.  714,  723.)  If  the  record  of  a  judgment  of  a 
court  of  a  sister  state  omits  a  statement  of  facts  necessary  to 
give  the  court  jurisdiction  of  the  person  of  the  defendant,  and 
it  is  sought  to.  be  enforced  in  this  state  by  an  action  founded 
upon  it,  no  credit  can  be  given  to  such  judgment,  and  it  will 
be  regarded  as  a  nullity.  (Noyes  v.  BuUer^  6  Barb.  607, 617 ; 
Anderson  v.  JIaddon,  33  Hun,  438,  439,  441.)  Comity  has 
never  been  stretched  so  far  as  to  recognize  a  foreign  judgment 
as  a  personal  one,  where  the  court  rendering  it  never  had  any 
jurisdiction  of  the  person  of  the  defendant.  {Penjioyer  v. 
Jff'efy  95  U.  S.  714.) 

FiNOH,  J.  The  judgment  upon  which  this  action  was  brought 
appears  to  have  been  rendered  in  the  dominion  of  Canada  by 
the  Court  of  Cbi^cery  for  Ontario,  and  is  a  personal  judgment 
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against  the  defendant.  The  record  shows  that  he  did  not 
appear  in  the  action,  and  discloses  as  the  ground  of  jurisdiction 
over  his  person  the  service  of  process  upon  him  at  his  place  of 
residence  in  this  state.  It  is  beyond  question  that  such  service 
was  ineflEectual  to  give  the  judgment  validity  here  if  the 
defendant  was  not  a  citizen  of  Canada  or  domiciled  within 
that  juiisdiction.  (JSchvmiger  v.  HicJcok^  63  N.  Y.  280 ;  Oibhs 
V.  Queen  Ins.  Co.,  63  id.  114;  Pennoyer  v.  iV^,  95  U.  S. 
714 ;  Freeman  v.  Alderaon,  119  id.  186.)  The  contention  of 
the  appellant  is  that  the  Court  of  Chancery  for  Ontario  was 
shown  to  be  a  court  of  general  jurisdiction  whose  judgment 
stood  presumptively  valid  until  some  defect  was  shown,  and 
the  defendant  should  have  alleged  and  proved  that  he  was  not 
a  citizen  of  Canada  when  the  service  was  made  nor  domiciled 
there.  The  question  thus  becomes  one  of  pleading  and  proof. 
The  complaint  alleged  as  the  ground  of  jurisdiction  by  the 
Canadian  court  that  the  defendant  appeared  in  the  action  and 
averred  no  other.  The  answer  of  the  defendant  denied  this 
allegation,  and  affirmatively  alleged  that  the  Canadian  court 
had  no  jurisdiction  to  render  the  judgment  against  him, 
because  he  neither  appeared  in  the  action  nor  was  process 
served  upon  him  in  Canada.  When  this  issue  came  to  trial 
the  plaintiff  introduced  the  record,  and  that  showed  on  its  face 
that  the  service  was  made  upon  the  defendant  at  his  residence 
within  this  state.  But,  argues  the  plaintiff,  there  is  a  differ- 
ence between  residence  and  domicile,  and  the  defendant, 
although  residing  in  Ihis  state,  may  have  had  his  domicile  in 
and  have  been  a  citizen  of  the  Dominion.  Assuming  that 
there  may  be  such  a  difference,  yet  the  place  of  residence  is 
the  domicile,  unless  something  is  shown  to  vary  the  ordinary 
and  general  rule.  Here  the  record  shows  residence  in  this 
state  at  the  date  of  the  service.  That  residence  is  also  to  be 
deemed  the  domicile  until  some  facts  are  shown  to  negative  the 
inference.  None  such  appeared,  and  we  cannot  presume  or 
imagine  them  in  the  face  of  the  fact  shown,  from  which  the 
natural  inference  is  that  the  defendant's  domicile  was  in  this 
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state  within  which  he  resided.  No  rule  of  comity  requires  us 
to  give  effect  to  a  personal  judgment  rendered  under  a  foreign 
law  where,  on  the  face  of  the  record,  it  appears  that  jurisdiction 
of  the  person  was  not  obtained. 

The  judgment  was  right  and  should  be  aflBrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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William  P.   Willis  et  al.,   Respondents,  v.  AuKEUirs  S. 
Sharp,  as  Executor,  etc..  Appellant. 

It  seems  the  intention  of  a  testator  to  confer  on  his  executor  power  to  con- 
tinue a  trade  or  business  wiU  not  be  deemed  to  liave  been  conferred 
unless  it  is  found  in  the  direct,  explicit  and  unequivocal  language  of 
the  wiU. 

It  seems,  also,  that  when  the  power  simplieiter  is  conferred,  it  only  author- 
izes the  use  of  the  fund  invested  in  the  business  at  the  time  of  the  testa- 
tor's death;  the  general  assets  may  not  be  used  unless  such  an  intent  on 
the  part  of  the  testator  is  expressed  in  the  will. 

When  such  an  intent  does  not  appear  a  creditor  has  no  remedy  M^cept 
to  pursue  the  assets  embarked  in  the  trade  or  business  at  the  time  of  the 
death. 

A  testator  may,  however,  bind  his  general  assets  for  all  of  the  debts;  and 
where  such  an  intent  finds  expression  in  his  will,  in  case  of  the  insol- 
vency of  the  executor,  the  general  assets  may  be  made  liable  in  equity 
for  the  debts. 

The  will  of  S.,  after  providing  for  the  payment  of  debts,  etc.,  gave  all  her 
property  to  her  executors,  in  trust,  to  apply  the  income  therefrom  to  the 
education  and  maintenance  of  her  only  son  until  he  should  arrive  at  the 
age  of  twenty-five  years,  the  property  afid  accimiulations  to  be  then 
divided  equally  between  her  son  and  husband,  with  cross-remainders  in 
case  of  the  death  of  either  prior  to  the  time  of  division-  She  directed 
that  after  her  death  some  legitimate  business  should  be  carried  on  by  her 
executors  for  the  benefit  of  her  son,  of  which  her  husband  should  be 
retained  as  manager  at  a  yearly  salary.  Then  followed  this  provision. 
"  I  do  hereby  authorize  and  empower  my  executors  to  sell  or  make  such 
other  disposition  of  my  real  and  personal  estate  as  the  safe  conduct  of 
such  business  shall  seem  to  them  to  require.''  The  testatrix  at  the  time 
of  her  death  was  engaged  in  the  merchant  tailoring  business,  which  was 
carried  on  by  defendant,  her  husband;  he  was  one  of  the  executors  and 
alone  qualified,  and  continued  the  business  after  the  death  of  his  wife. 
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Plaintiffs  sold  and  delivered  to  defendant^as  executor, certain  g^oods  for  the 
purposes  of  said  business.  In  an  action  to  compel  defendant  to  pay  the 
purchase-price  of  the  goods  out  of  the  assets  of  the  estate  in  his  hands 
the  complaint  set  forth  the  foregoing  facts,  and  alleged  that,  individually, 
he  was  irresponsible.  Held,  that  plaintiffs  were  entitled  to  the  relief 
sought;  that  the  provisions  of  the  will  indicated  unmistakably  an  inten- 
tion on  the  part  of  the  testatrix  to  subject  her  general  assets  to  the  debts 
of  the  business  and  to  authorize  her  executors  to  contract  debts  therein 
binding  her  general  estate. 
Reported  below,  43  Hun,  434. 

(Argued  April  22,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintifEs,  overruUng  a  demurrer  to  the  complaint. 

This  action  was  brought  against  defendant  as  executor  of 
the  will  of  his  deceased  wife,  to  recover  for  goods  alleged  to 
have  been  sold  and  delivered  to  him  as  such. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Alexander  V,  Ca/rapbdl  for  appellant.  Plaintiffs  could  not 
maintain  their  action  in  a  court  of  law.  {Reynolds  v.  Rey- 
nolds,  3  Wend.  244  ;  lerrin  v.  MyricJc^  41  K  Y.  315,  322  ; 
53  Barb.  76 ;  Avstin  v.  Munro,  47  N.  Y.  360.) 

WaUer  S.  Zogcm  for  respondents.  The  demurrer  being 
upon  the  sole  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  all  other  defects,  if 
any  exist,  are  waived.  (Code,  §  488  ;  People  ex  rel.  Lord  v. 
Croolcs^  53  N.  Y.  648.)  On  demurrer  all  reasonable  intend- 
ments will  be  indulged  in  favor  of  the  pleading  demurred  to. 
{Lorillard  v.  Clyde,  86  N.  Y.  384.)  The  court,  under  the 
circmnstances,  can  and  will  do,  or  consider  as  done,  that  which 
ought  to  be  done,  and  will,  in  some  way,  see  that  the  fund 
which  ought  to  be  applied  in  payment  for  the  goods  which  the 
estate  has  received  is  so  applied.  (TVillard's  Eq.  Jur.  48,  49.) 
The  direction  in  the  will  that  the  business  be  carried  on  by 
the  executors  is  a  valid  provision.  (  White  v.  Miller,  71  N.  Y. 
127 ;  Ex  parte  Richardson,  1  Buck.  202  ;  Expaiie  GarUmd^ 
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10  Ves.  119.)  Although  an  adminifitrator  cannot  bind  the 
estate  bj  an  executory  contract,  nor  create  a  future  liability 
not  founded  upon  the  contract  or  obligation  of  his  intestate, 
yet  relief  may,  in  a  proper  case,  be  given  in  equity  by  apply- 
ing funds  of  the  estate  to  the  discharge  of  an  obligation  entered 
into  in  good  faith  by  the  administrator  on  belialf  of  the  estate, 
no  other  remedy  being  open  to  the  plaintiff.  {Thompson  v. 
Smithy  64  N.  H.  412.)  The  case  is  properly  brought  against 
the  executor  as  such.     (Code,  §  1814.) 

Andrews,  J.  The  defendant  demurred  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  presents  solely  the  question  whether, 
upon  the  facts  stated,  a  case  was  made  for  legal  or  equitable 
relief  against  the  estate  which  he  represents.  The  question 
whether  other  parties  interested  in  the  estate,  either  as  cred- 
itors or  as  legatees  or  devisees,  should  have  been  joined  as 
defendants  does  not  arise.  They  will  not  be  concluded  except 
so  far  as  the  executor  may  be  deemed  to  represent  their 
interests,  and  the  defendant,  not  having  taken  any  objection  on 
the  ground  of  defect  of  parties,  is  deemed  to  have  waived  it 
(Code,  §  499.) 

It  appears  from  the  complaint  that,  on  or  prior  to  April 
28,  1885,  Fida  C.  Sharp  died  leaving  a  will  of  real  and 
personal  estate,  whereby  she  devised  and  bequeathed  all 
her  property  to  Aurelius  S.  Sharp  (her  husband),  and  Elsie 
Sharp,  as  executors,  in  trust  to  apply  the  income  therefrom, 
or  such  portion  thereof  as  they  should  deem  just,  to  the  educa- 
tion, support  and  maintenance  of  her  son  Harry,  until  he 
should  arrive  at  the  age  of  twenty-five  years,  and  then  to  divide 
the  property  and  accumulations  between  her  son  and  her  hus- 
band, share  and  share  alike,  with  cross  remainders  in  case  of 
the  death  of  either  prior  to  the  time  of  division.  She  directed 
that  after  her  death  some  legitimate  business  should  be  carried 
on  by  her  executors  for  the  benefit  of  her  son  Harry,  and  that 
her  husband,  the  defendant,  should  be  retained  as  manager 
thereof  at  a  salary  of  $1,500  a  year,  and  this  was  followed  by 
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a  provision  empowering  her  executors  '•'  to  sell  or  make  such 
other  disposition  of  my  real  and  personal  estate  as  the  safe 
conduct  of  such  business  shall  seem  to  require."  Her  husband 
and  her  son  Harry  were  the  sole  beneficiaries  under  the  will, 
there  being  no  legacies  or  provisions  in  favor  of  any  other 
persons,  except  that  the  testatrix  directed  that  her  debts  and 
funeral  and  testamentary  expenses  should  be  paid  as  soon  as 
practicable  after  her  decease.  The  testatrix,  at  and  for  a  long 
time  prior  to  her  death,  was  engaged  in  the  merchant  tailoring 
business  in  the  city  of  ITew  York,  and  after  her  death  the  same 
business  was  carried  on  by  her  husband,  as  executor,  under  the 
power  contained  in  the  will,  he  alone  having  qualified  as  execu- 
tor. Between  the  15th  of  July,  1885,  and  the  15th  of  October, 
1885,  the  plaintiffs  sold  and  delivered  to  the  defendant,  as 
executor,  for  the  purposes  of  said  business,  goods  for  the 
price  and  of  the  value  of  $1,380.73,  which  goods  the  com- 
plaint alleges  were  necessary  for  the  conduct  and  carrying  on 
of  the  business,  and  were  purchased  and  used  by  the  defend- 
ant for  that  purpose,  and  that  "  the  estate  of  said  Fida  C. 
Sharp  has  had  the  fuU  benefit  thereof."  It  alleges  that  no 
part  of  the  purchase-price  of  the  goods,  except  the  sum  of 
$65,  had  been  paid;  that  the  defendant,  individually,  is 
irresponsible ;  and  that  the  plaintiffs  have  no  recourse  for  the 
payment  of  their  debt,  except  the  same  can  be  paid  out  of  the 
funds  of  the  estate  in  the  hands  of  the  executor,  which,  it  is 
alleged,  are  suJScient  for  that  purpose,  and  that  the  defendant 
has  neglected  and  refused  on  demand  to  pay  for  said  goods. 
The  relief  demanded  is  a  judgment  against  the  executor, 
requiring  him  to  pay  the  debt  out  of  funds  and  property  of 
the  estate  in  his  hands,  and  for  general  relief. 

By  the  general  rule  the  death  of  a  trader  puts  an  end  to  any 
trade  in  which  he  was  engaged  at  the  time  of  his  death,  and  an 
executor  or  administrator  has  no  authority  virtute  officii  to  con- 
tinue it,  except  for  the  temporary  purpose  of  converting  the 
assets  employed  in  the  trade  into  money.  {Ba/rker  v.  Parker^ 
1  T.  E.  287;  2  Williams  on  Exrs.  [7th  ed.]  791.)  But  a 
testator  may  authorize  or  direct  his  executor  to  continue  a 
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trade  or  to  employ  his  assets  in  trade  or  business,  and  snch 
authority  or  direction,  if  strictly  pursued,  will  protect  the 
executor  from  responsibility  to  those  claiming  under  the  will, 
in  case  of  loss  happening  without  his  fault  or  negligence,  and 
also  entitle  him  to  indemnity  out  of  the  estate,  for  any  liability 
lawfully  incurred  within  the  scope  of  the  power.  {BterweUv. 
Cawood,  2  How.  [U.  S.]  660 ;  Zaible  v.  Ferry y  32  N.  J,  Eq. 
791 ;  ScoU  y.Izony  34  Beav.  434 ;  Zucas  v.  WiUiama^  39  Gif. 
150.)  The  courts,  while  they  have  sustained  with  substantial 
unanimity  the  validity  of  a  direction  of  a  testator  in  his  will 
that  his  trade  should  be  continued,  whether  his  business  was 
that  of  a  sole  trader  or  of  a  firm  of  which  he  was  a  member, 
have  applied  stringent  rules  of  construction  in  ascertaining 
both  the  existence  and  extent  of  the  authority  of  the  executor. 
In  the  first  place,  the  intention  of  a  testator  to  confer  upon  an 
executor  power  to  continue  a  trade  must  be  found  in  the 
direct,  explicit  and  unequivocal  language  of  the  will  or  else  it 
will  not  be  deemed  to  have  been  conferred  (BurweUv.  Cawoody 
supra;  Kirkmamy.  Booth,  11  Beav.  273),  and  in  the  next 
place,  a  power,  aimplicitevy  to  carry  on  the  testator's  trade,  or 
to  continue  his  business  in  a  firm  of  which  he  was  a  partner, 
without  anything  more,  will  be  construed  as  an  authority 
simply  to  carry  on  the  trade  or  business  with  the  fund  already 
invested  in  it  at  the  time  of  the  testator's  death,  and  to 
subject  that  fund  only  to  the  hazards  of  the  trade  and  not  the 
general  assets  of  the  estate.  {£a  parte  Oarkmd,  10  Ves.  119 ; 
CiUbtcsh  V.  Ouibicshy  1  Beav.  184 ;  JSc  parte  BicharcUofij 
1  Buck.  202;  M'NeOlie  v.  Acton,  4  De  G.,  M.  &  G.  742.) 
The  property  already  embarked  in  the  business  is  the  trade 
fund,  unless  it  appears  from  the  will  that  the  executor  was 
authorized  to  use  the  general  assets  in  the  business.  In  every 
case  where  a  trade  is  carried  on  by  an  executor  under  authority 
of  the  will,  questions  may  arise  as  to  the  respective  rights  of 
existing  and  subsequent  creditors,  that  is,  creditors  of  the  tes- 
tator and  creditors  of  the  trade  whose  debts  were  contracted 
in  the  business  carried  on  by  the  executor.  The  creditors  of 
the  testator,  under  our  statute  and  the  general  rule  of  law  for 
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the  administration  of  assets  of  a  decedent,  are  entitled  to 
have  the  assets  collected  in  and  applied  upon  their  debts, 
a  reasonable  time  being  allowed  for  the  ascertainment  of 
the  debts  and  the  conversion  of  the  assets.  It  would  seem 
that  a  direction  of  the  testator  that  his  business  should 
be  continued  would  not  be  allowed  to  interfere  with  this 
right  of  existing  creditors,  or  put  to  liazard  the  property 
of  the  testator  applicable  to  the  payment  of  their  debts. 
{Stcmwood  V.  Oweriy  14  Gray,  195.)  But  this  question  is  not 
presented  by  any  facts  appearing  in  this  case.  It  does  not 
appear  that  there  were  any  debts  owing  by  the  testatrix  at 
her  death,  or  if  there  were  such  debts,  that  they  have  not  been 
fully  paid.  The  debt  of  the  plaintiffs  was  contracted  with  the 
executor.  It  is  the  settled  doctrine  of  the  courts  of  conimon 
law  that  a  debt  contracted  by  an  executor  after  the  death  of 
his  testator,  although  contracted  by  him  as  executor,  binds  him 
individually,  and  does  not  bind  the  estate  which  he  represents, 
notwithstanding  it  may  have  been  contracted  for  the  benefit 
of  the  estate.  {Atcstin  v.  Monro,  47  N.  T.  360.)  It  has 
been  held  in  numerous  cases  that  an  executor,  carrying  on 
a  trade  under  the  authority  of  the  will,  binds  himself  indi- 
vidually by  his  contracts  in  the  trade.  He  is  not  bound  to 
carry  on  the  trade  and  incur  this  hazard,  although  author- 
ized or  directed  to  do  so ;  but  if  he  does  carry  it  on,  the  con 
tracts  o^  the  business  are  his  individual  contracts.  {Ee  parte 
Garland,  supra  ;  Fairland  v.  Percy,  L.  E.,  3  P.  &  D.  217 ; 
LaboiLchere  v.  Tupper,  11  Moore's  P.  C.  198  ;  Downs  v.  Col- 
lins, 6  Hare,  418.)  If,  in  this  case,  there  was  in  the  will  sim- 
ply an  authority  or  direction  to  the  executors  to  carry  on  a 
trade,  and  in  pursuance  of  the  power  the  executor  continued 
the  existing  business,  we  think,  under  the  authorities  cited, 
the  plaintiffs  could  have  no  remedy,  except  to  pursue  the 
assets  embarked  in  the  trade  at  the  death  of  the  testatrix. 
But,  as  said  by  Stobt,  J.,  in  BurweU  v.  Cawood,  a  testator 
may,  if  he  chooses,  bind  his  general  assets  for  all  the  debts  of 
a  business  to  be  carried  on  after  his  death.  Where  this  was 
the  mtention  of  the  testator  expressed  in  the  will,  then,  in 
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case  of  the  insolyency  of  the  executor,  we  see  no  reason  to 
doubt  that,  in  equity,  the  general  assets  become  liable  for  the 
debts  of  the  business.  In  Fairland  v.  Percy  {siipra)j  Sir  J. 
Hannan  states  the  principle.  He  says :  "  Where  a  testator, 
by  his  will,  directs  that  his  business  may  be  carried  on,  and 
that  his  personal  estate  shall  be  used  as  capital  with  which  to 
do  so,  the  persons  who,  after  his  death,  become  creditors  of  the 
business,  in  addition  to  the  personal  responsibiKty  of  the  indi- 
viduals who  gave  the  order  for  the  goods,  or  otherwise  con- 
tracted the  debt,  are  entitled  in  equity  to  claim  against  the 
estate  to  the  extent  that  he  authorized  it  to  be  used  in  that 
business."     (See  0^t>en  v.  Ddamere,  L.  R.,  15  Eq.  134.) 

The  provision  in  the  will  of  Mrs.  Sharp,  empowering  her 
executors  to  "sell  or  make  such  other  disposition  of  my  real 
and  personal  estate  as  the  safe  conduct  of  such  business  shall 
seem  to  require,"  indicates,  we  think,  unmistakably,  an  inten- 
tion on  her  part  to  subject  her  general  assets  to  the  debts  of 
the  business  and  to  authorize  the  executor  to  contract  debts 
therein  binding  her  general  estate.  The  executor  could, 
unquestionably,  have  withdrawn  from  the  assets  money  to 
purchase  the  goods,  and  a  purchase  on  credit  was,  we  think, 
a  pledge  of  the  general  assets  for  their  payment. 

We  are  of  the  opinion  that  the  complaint,  on  its  face,  stated 
a  cause  of  action  in  equity,  and  we,  therefore,  afiSrm  the 
judgment  below. 

All  concur. 

Judgment  affirmed. 
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Maeshall  Cutler  et  al.,  Respondents,  v.  The  American 
Exchange  National  Bane,  Appellant 

Plaiotlfts  paid  into  defendant's  bank  $500  upon  its  promise  to  remit  that 
sum  for  them  to  H.  at  Leadville,  Col.,  receiving  a  ''letter  of  advice'* 
signed  by  defendant's  cashier,  directed  to  a  Leadville  bank,  which  stated 
that  the  account  of  that  bank  w&s  credited  that  day  with  |500  "  received 
from  "  plaintiffs  "for  the  use  of  "  H.  Plaintiffs  forwarded  this  letter  to 
H. ,  but  before  its  receipt  the  Leadville  bank  had  failed  and  a  receiver  had 
been  appointed,  who  refused  to  pay  the  money.  Plaintiffs,  on  return  of 
the  letter,  demanded  of  defendant  that  it  carry  out  its  agreement  or 
refund  the  money,  and  upon  its  refusal,  brought  this  action  to  recover 
the  same.  Held,  that  defendant  received  the  money  as  a  special  deposit 
and  was  bound  to  retain  it  until  drawn  out  under  authority  of  the  letter; 
that  by  its  contract  it  agreed,  in  substance,  that  the  Leadville  bank  would 
pay  the  amount  on  presentation  of  the  letter,  and  when  payment  was 
refused  and  the  letter  returned,  it  became  at  once  liable  to  repay  the 
money  to  plaintiffs;  that  the  words  in  the  letter  that  the  Leadville  bank's 
"  account  is  credited  "  with  the  money  were  controlled  in  their  general 
application  by  the  remainder  of  the  clause,  t.  «.,  that  it  was  "  for  the  use 
of "  H. ;  that  no  contractual  relations  existed  between  plaintiffs  and  the 
Leadville  bank,  and  no  obligation  was  imposed  upon  it  until  it  adopted 
the  defendant's  act  or  in  some  manner  assumed  the  obligation;  that  the 
fact  that  defendant  was  its  correspondent  and  maintained  an  account 
with  it  did  not  affect  the  question. 

Reported  below,  21  J.  &  8. 168. 

(Argued  April  23,  1889;  decided  June  4, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  June,  1886,  which  aflSrmed  a  judgment 
in  favor  of  plaintiffs,  entered  upon  a  verdict  directed  by  the 
court. 

This  action  was  brought  to  recover  the  sum  of  $500  alleged 
to  have  been  deposited  with  defendant  by  plaintiffs. 

The  plaintiffs  were  depositors  with  the  defendant  bank. 

Desiring  to  remit  a  sum  of  money  to  one  Hall,  in  Leadville, 

Col.,  they  asked  of  the  defendant's  officers  if  they  could  doit 

for  them.     They  said  they  could,  but  refused  to  give  the 
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plain tiflEs  a  draft  on  a  bank  in  Leadville,  saying  they  could  not 
do  that,  but  they  would  give  plaintiffs  a  letter  of  advice  which, 
as  they  stated,  was  their  way  of  doing  business.  To  this  plan 
plaintiffs  assented  and  paid  into  the  defendant  the  sum  of 
|500.  They  then  received  back  from  the  defendant  the 
following  writing : 

"  New  York,  July  20, 1883.  ) 

**  Bank  of  Leadville,  Leadville,  Colobado.  f 

"  Tour  account  is  credited  this  day  $500,  received  from 
Cutler,  Hall  &  Co.,  for  the  use  of  J.  Seymour  HalL 

"E.  BUENS,  Cashier:' 

Plaintiffs  forwarded  this  letter  to  Hall,  but  before  he 
received  it  the  Leadville  bank  had  failed  and  iiad  gone  into  a 
receiver's  hands,  who  refused  to  pay  any  money.  Plaintiffs 
thereupon  received  back  the  letter  and  then  demanded  that 
the  defendant  carry  out  their  undertaking  to  transmit  the 
money  to  Hall  or  to  pay  back  the  money.  Upon  its  refusal 
this  action  was  brought. 

The  facts  are  sufficiently  stated  in  the  opinion. 

X.  B,  BumieU  .for  appellant.  This  was  not  a  special  deposit 
for  a  particular  purpose,  the  identical  fund  to  be  returned, 
but  a  deposit,  generally,  for  credit  in  the  account  of  the  Bank 
of  'Leadville  to  be  paid  by  the  Bank  of  Leadville  to  a  particu- 
lar party.  {Boyden  v.  Bk,  of  Cape  Fear,  65  N.  C.  16; 
Marsh  V.  0.  C,  Bhy  34  Barb.  298 ;  Commercial  Bk.  v. 
Hughes^  17  Wend.  94.)  A  letter  containing  information  of 
any  circumstance  unknown  to  the  person  to  whom  it  is  written, 
generally  informing  him  of  some  action  by  the  writer,  is  a 
letter  of  advice.  (Chitty  on  Bills,  165.)  This  letter  was  no 
part  of  the  contract  between  the  parties.  It  was  evidence, 
however,  of  what  the  parties  had  done,  and  to  the  Bank  of 
Leadville  it  amounted  to  a  mere  notice  of  that  fact.  The 
transaction  would  have  been  the  sanje  if  it  had  not  been  given. 
(Gnillaume  v.  G.  T.  Co.,  100  N.  Y.  498  ;  WiUiams  v.  Deacon, 
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i  Exch.  Oil.  401.)  The  right  of  action  for  this  money  is 
against  the  Bank  of  Leadville.  {People  v.  State  BLy  36 
Hun,  609.)  The  defendant  became  the  agent  of  the  Bank  of 
Leadville  in  respect  of  these  deposits.  {BuUer  v.  Harrison^ 
Cowp.  565.) 

DvMey  R.  HorUm  for  respondents.  Defendant  had  no 
right  to  reduce  the  indebtedness  of  the  Leadville  bank  to  it 
by  the  application  of  this  special  deposit.  {Dowa  v.  Kidder^ 
84  N.  Y.  121 ;  FaUdand  v.  8.  IT.  Nat.  Bk.,  Id.  145 ;  J).  N. 
Bk.  V.  a  Hare,  119  IlL  646;  Ckyrpm  v.  HaR,  29  id.  612; 
Nirribua  v.  CampheU^  8  Gil.  502 ;  Saogs.  Bk.  v.  Wade,  11 
U.  S.  195 ;  Wharton  on  Cont  784,  797 ;  Ciiy  of  St.  Louis  v. 
Johnson,  5  Dill,  241 ;  Farley  v.  Turner,  26  L.  J.  &  T.  10.) 
The  issuipg  of  a  letter  of  advice  is  a  certification  of  the 
foreign  bank's  account.  {Cooke  v.  State  Nat.  Bk.,  62  N.  Y.  96 ; 
Frev/nd  v.  I.  and  T.  Nat.  Bk.,  76  id.  352.)  The  transaction 
was  in  the  nature  of  a  special  deposit.  {Drovers^  Nat.  Bk.  v. 
O'Hare,  119  Dl.  646 ;  M.  Nat.  Bk.  v.  Loyd,  90  N.  Y.  533; 

Van  Zeuven  v.  F.  Nat.  Bk.,  54  id.  671.)  The  defendant  was 
the  agent  or  trustee  of  the  plaintiff,  not  of  the  Bank  of 
Leadville.  {People  v.  Oity  Bk.  of  Rochester,  96  N.  Y. 
32.)  Plaintiffs  are  not  estopped  by  the  wording  of  the 
letter  of  advice.    {D.  Nat.  Bk.  v.  aUara,  119  HI.  646; 

Ywn  Aim  v.  A.  N.  Bk.,  52  N.  Y.  1;  2  Gratt.  544; 
PenneU  v.  DefeU,  4  De  Gex,  M.  &  G.  372;  6  Jones 
Eq.  34;  2  H.  &  M.  417;  2  Kent's  Com.  796,  801.)  The 
defendant  bank  is  liable  for  the  default  of  its  correspondent 
{Allen  V.  Merchants  Bk.,  22  Wend.  216 ;  AyrauU  v.  Pacific 
Bk.,  47  N.  Y.  570 ;  Reeves  v.  State  Bk.,  8  Ohio,  460 ;  Titus 
y.  Merchants'  Nat.  Bk.,  35  N.  J.  L.  588 ;  AhhoU  v.  Smith, 
4  Ind.  452;  Tyson  v.  State  Bk.,  6  Blackf.  225 ;  Mackersy  v. 
Ramsays,  9  01.  &  F.  818.)  As  the  Bank  of  Leadville  could 
not  have  been  compelled  to  pay  upon  the  letter  of  advice, 
defendant  must.  {Dickerson  v.  Wason,  47  K  Y.  439.) 
Unless  the  fund  came  into  the  hands  of  the  Bank  of  Leadville 
or  its  receiver,  defendant  must  repay  plaintiffs.     {People  v. 
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M.  and  M.  Bk.  of  Trm/,  78  IT.  Y.  269  ;  D(yws  v.  EUder,  84 
id.  121 ;  FaOdcmd  v.  S.  N.  Nat.  Bk.,  Id.  146.) 

Gray,  J.  This  appeal  turns  upon  the.  understanding  and 
agreement  between  these  parties.  That  they  made  a  distinct 
compact  is  not  to  be  doubted,  and  the  plaintifirs  construction 
of  it  seems  to  us  as  logical  as  it  is  natural.  The  agreement 
must  control  the  respective  rights  and  duties,  and  it  is  to  be 
determined  by  what  was  said  and  done  between  the  parties, 
when  the  plaintiflEs  paid  their  money  to  the  defendant.  The 
plaintiffs  wished  to  make  a  payment  to  a  certain  person,  in  a 
distant  state,  and  the  defendant  undertook  to  effect  it  for  them 
in  its  own  way.  When  the  plaintiffs  assented  and  paid  in  the 
sum  desired  to  be  remitted,  they  received  the  paper  writing 
iQ  question.  From  that  moment  the  defendant  became  a 
depositary  of  a  fund,  which  was,  by  its  own  agreement, 
devoted  to  one  particular  purpose  and  to  no  other.  If  that 
purpose  failed,  or  became  incapable  of  being  effectuated,  or 
was  recalled  by  the  plaintiffs,  the  absolute  right  to  the  moneys 
was  in  them  and  in  no  one  else.  The  defendant's  undertak- 
ing was  to  effect  the  payment  of  the  sum  deposited  by  plaint- 
iffs to  Hall,  and  at  no  time  did  the  moneys  become  merged  in 
the  general  funds  of  the  defendant,  or  cease  to  be  under  its 
dominion  for  the  purpose  of  its  assumed  agency.  Its  so-called 
letter  of  advice  was  equivalent  to  its  certificate  to  its  western 
correspondent  of  the  deposit  of  a  sum  of  money  by  the  plaint- 
iffs, for  the  use  of  the  person  mentioned  therein.  The  paper 
was  worthless  in  the  hands  of  any  person,  until  it  was  accepted 
by  the  Leadville  bank,  to  which  it  was  addressed.  By  its  con- 
tract the  defendant  agreed  with  the  plaintiffs,  in  effect,  that 
the  Leadville  bank  would  pay  $500  to  Hall  upon  the  presentar 
tion  of  its  letter  of  advice.  When  that  payment  was  refused 
and  the  letter  of  advice  was  returned  to  the  plaintiffs,  the 
defendant  became  at  once  liable  to  repay  the  money  to  the 
plaintiffs. 

The  defendant  seeks  to  avoid  what  seems  to  be  this  very 
plain  liability  on  its  part,  on  the  ground  that  by  crediting 
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the  sum  to  the  Leadville  bank's  account  on  its  books,  the 
defendant  became  a  debtor  to  that  bank  for  the  money,  and 
that  the  plaintiffR  had  assented  that  it  should  be  so  credited. 
But  that  was  not  the  agreement,  and  no  such  construction  is 
possible.  The  plaintiff  paid  the  money  to  defendant  As  a 
conduit  for  its  transmission  to  Hall,  and  its  undertaking  was 
that  HaU  should  get  it.  The  letter  of  advice,  which  plaintiflEs 
received,  by  its  terms,  limited  the  use  of  the  money  to  him 
alone.  The  defendant  became  the  special  depositary  of  the 
fund,  and  bound  itself  to  retain  it,  imtil  drawn  out  under  the 
authority  of  the  letter.  The  letter  was  Hall's  warrant  for 
demanding  payment  of  the  bank  to  which  it  was  addressed, 
and,  upon  payment,  became  the  bank's  voucher  for  reimburse- 
ment by  the  defendant.  The  form  of  the  writing  in  question 
is  not  material,  if  its  meaning  is  unobstructed  and  clear.  In 
stating  therein  that  the  foreign  bank's  "  account  is  credited  " 
with  the  money,  those  words  were  controlled  in  their  general 
application  and  sense  by  the  remainder  of  the  clause,  that  it 
was  "  for  the  use  of  Hall."  Thus  the  meaning  of  the  instru- 
ment was  obvious  to  the  plaintiffs,  to  Hall  and  to  the  foreign 
bank.  It  evidenced  a  special  deposit  made  by  plaintiffs,  and 
warranted  and  protected  the  foreign  bank  in  paying  the  sum 
mentioned  to  Hall  upon  its  production  and  surrender. 

The  appellant  argues  that,  by  the  deposit  of  the  money  and 
by  passing  it  to  the  credit  of  the  account  of  the  Leadville 
bank,  a  promise  to  pay  the  sum  was  implied  by  law  on  the 
part  of  that  bank.  That  proposition,  of  necessity,  involves 
the  idea  that,  actually  or  constructively,  the  foreign  bank 
became  a  party  to  the  arrangement  in  New  York ;  and,  also,  that 
the  plaintiffs  in  some  way  consented  to  its  substitution  for  the 
defendant  in  the  performance  of  the  engagement  entered  into. 

As  there  was  an  express  contract  made  with  plaintiffs  by 
defendant  to  do  the  particular  thing,  the  defendant  must 
be  bound  by  its  terms  and  legal  effect.  As  we  have  said,  the 
compact  was  clear  enough,  and  whatever  forms  the  defendant 
went  through,  it  would  not  be  allowed  to  change  it,  or  to 
divert  the  moneys  to  any  other  purpose  or  use.    And  yet 
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that  is  what  it  is  striving  for  in  its  present  contention.  If 
allowed  to  be  applied  on  account  of  the  foreign  bank's 
indebtednQ3s,  as  would  be  the  effect  if  we  should  hold  that 
the  credit  on  the  books  of  the  defendant  to  its  account 
passed  the  title  to  the  moneys,  to  that  extent  the  defendant 
would  be  the  gainer  and  the  plaintiffs  would  be  the  losers^  by 
being  remitted  to  a  claim  upon  the  receiver  of  the  insolvent 
foreign  bank.  But  the  claim  of  the  defendant,  that  the  Lead- 
ville  bank  became  a  party  to,  or  bound  by,  the  transaction  in 
question,  is  quite  untenable,  in  the  absence  of  any  evidence  of 
its  assent,  or  of  some  act  on  its  part  equivaleut  to  the  assump- 
tion of  the  obligation.  Here  was  an  express  agreement  entered 
into  between  these  parties  for  the  accomplishment  of  a  par- 
ticular purpose,  and  to  which  the  money  paid  to  the  defend- 
ant was  dedicated  from  the  moment  of  its  receipt  No  con- 
tractual relations  existed  between  the  plaintiffs  and  the  foreign 
bank.  They  were  strangers  to  each  other.  That  bank  did 
not  know  of  the  transaction,  and  the  contractual  elements  of 
mutuality,  or  of  assent,  were  wholly  wanting.  No  duty  was 
imposed  upon  it,  and  it  could  come  under  no  obligation  until 
it  adopted  the  defendant's  act.  How,  then,  can  it  be  argued 
that  some  obligation  on  its  part  was  implied  by  the  law  ?  And 
can  it  be  seriously  contended  that  the  law  implied  on  plaintiffs' 
part  that  they  looked  to  and  relied  upon  the  promise  of  the 
Lead  ville  bank?  I  think  that  would  be  carrying  the  idea 
of  implied  contracts  to  an  unknown  and  unwarranted  extent. 
The  relations  of  correspondence  between  defendant  and  the 
Leadville  bank  enabled  such  an  arrangement  to  be  made ; 
but  the  fact  of  the  defendant  being  a  correspondent  and 
maintaining  an  account  with  the  Leadville  bank  in  no  wise 
affects  the  case.  The  defendant  did  not  say  in  its  letter  that 
the  account  of  the  Leadville  bank  was  credited  generally  with 
the  moneys.  The  advice  to  it  was  of  a  deposit  to  its  credit 
for  a  particular  and  designated  purpose,  namely,  for  the  use 
of  Hall.  If  the  defendant  had  become  insolvent,  the  next  day 
after  the  transaction,  would  the  Leadville  bank  have  been  the 
loser,  as  to  the  money,  or  the  plaintiffs  ?     It  seems  pretty  plain 
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that  the  loss  would  have  been  the  plaintife' ;  inasmuch  as  the 
Leadville  bank  had  not  become  bound  to  anything,  expressly 
or  impliedly.  The  argument  of  the  appellant  fails  to  appre- 
ciate the  legal  effect  of  the  transaction  between  these  parties. 
The  deposit  was  a  special  one,  for  a  designated  beneficiary  and 
could  not  be  used  or  dedicated  by  the  defendant  to  any  other 
purpose.  No  system  of  bookkeeping  entries  would  be  allowed 
to  cause  the  plain  agreement  of  the  parties  to  miscarry ; 
either  with  respect  to  a  payment  to  Hall,  or  to  its  return  to 
the  depositors,  in  the  event  of  the  failure  of  the  defendant 
to  cause  such  payment. 

The  case  of  Drovers'  Bank  v.  O'Hare  (119  111.  646),  was  hot 
unlike  the  present  one  in  its  features,  and  the  conclusions  of  the 
court  were  that  the  owner  of  the  fund  deposited  must  receive 
it  back.  In  that  case  the  Drover's  Bank  gave  to  the  agents  of 
one  O'Hare,  depositing  a  sum  of  money  to  the  credit  of  the 
Henry  Bank  for  the  use  of  said  O'Hare,  its  certificate  that  the 
amount  had  been  carried  to  the  credit  of  the  Henry  Bank  for 
the  use  of  O'Hare.  The  Henry  Bank  failed  the  same  day ;  but 
the  Drovers'  Bank  transferred  the  sum  to  the  N.  W.  Bank 
to  the  credit  of  the  Henry  Bank,  without  mentioning  for  what 
use  the  funds  had  been  deposited  with  it.  The  N.  W.  Bank 
carried  the  moneys  to  the  account  of  the  Henry  Bank  and 
applied  them  upon  the  indebtedness  due  it  from  that  bank 
and  refused  to  account  to  O'Hare  for  the  moneys.  The  court 
held  that  the  Drovers'  Bank  received  and  held  the  funds  to 
the  use  of  O'Hare  and  must  account  to  hini  for  the  same. 

The  opinion  of  the  court  below,  at  General  Term,  upon  a 
first  trial  of  this  action,  was  well  considered,  and  a  more 
extended  expression  of  our  views  seems  uncalled  for. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Louisa.  Webeb,  as  Administratrix,  etc.,  Appellant,  v.  Hebbebt 
L.  Bridgman  et  al.,  Bespondents. 

The  authority  of  an  agent  authorized  to  collect  and  receive  i^yment  upon 
securities  belonging  to  his  principal,  when  it  is  not  coupled  with  an 
interest,  ceases  upon  the  death  of  the  principal,  and  a  payment  thereafter 
made  to  the  agent  does  not  bind  the  estate  of  the  principal,  although  the 
payor  was  not  aware  of  the  death  at  the  time  of  making  the  payment; 
nor  does  the  fact  that  the  agent  at  the  time  of  payment  held  the  security 
affect  the  rights  of  the  principal. 

In  1871  W.  executed  to  H.  a  power  of  attorney,  authorizing  him,  among 
other  things,  to  collect  and  receive  moneys  becoming  due  from  any 
person  to  his  principal  and  to  execute  discharges  therefor,  etc.  H.  pur- 
chased a  bond  and  mortgage,  receiving  an  assignment  thereof  to  W., 
and  as  agent  collected  the  interest  thereon  as  it  fell  due,  receipting  there- 
for in  the  name  of  W.  The  latter  died  in  (Germany  in  January,  1874. 
The  bond  f^l  due  in  May  of  that  year  and  was  paid  by  B.,  the  then 
owner  of  the  mortgaged  premises,  to  H.,  who  executed  a  satisfaction  of 
the  mortgage  and  delivered  to  the  payor  the  bond  and  mortgage,  the 
assignment  and  the  power  of  attorney.  H.  knew  at  the  time  of  the 
death  of  W.,  but  he  did  not  disclose  the  fact  to  B.  and  the  latter  made 
no  inquiries.  In  an  action  brought  in  1885  to  foreclose  the  mortgage 
the  court  found  that  H.  never  accounted  to  plaintiff,  administratrix  of 
W.,  for  the  bond  and  mortgage  or  the  proceeds,  and  that  plaintiff  never 
assented  to  or  ratified  the  payment,  and  did  not  know  of  the  existence 
of  the  bond  and  mortgage  or  the  cancellation  thereof  until  within  a 
short  time  of  the  commencement  of  the  action.  Beld,  that  the  payment 
was  invalid,  and  in  the  absence  of  evidence  that  the  personal  representa- 
tives of  the  decedent  assented  or  ratified  it,  was  no  defense;  that  the  fact 
that  H.  had  possession  of  the  securities  did  not  affect  the  question,  as 
B.  had  full  notice  of  the  extent  of  and  limit  to  the  authority  of  H. 

(Argued  April  24,  1889;  decided  June  4,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  depaitment,  made  December  14, 
1887,  which  reversed  a  judgment  in  favor  of  the  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  ordered  a  new  trial. 

This  action  was  for  the  ;f oreclosure  of  a  mortgage  executed  i 
by  James  Dunn  to  Thomas  Bierds,  covering  premises  situated  j 
on  Carlton  avenue,  Brooklyn,  as  security  for  the  payment  of  ( 
his  bond  of  $2,000,  dated  May  9,  1872.    It  was  assigned  to 
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Paul  Weber.  He  died  intestate.  On  the  4th  of  June,  1874, 
the  plaintiff,  Louisa  Weber,  his  widow,  was  appointed  adminis- 
tratrix of  his  estate,  and  on  July  1,  1886,  commenced  this 
action.  James  Dunn  was  made  defendant,  but  did  not  appear. 
The  other  defendants  were  made  parties  as  having  an  interest 
in  the  premises  subsequent  to  the  lien  of  the  mortgage. 
Defendant  Adams  answered.  He  alleged  that  on  the  applica- 
tion of  one  Herbert  Bridgman  he  loaned  him,  April  19, 1880, 
and  February  21,  1884,  certain  sums  of  moneys  on  his  bond, 
secured  by  mortgages  of  those  dates  on  the  premises  described 
in  the  complaint ;  that  at  the  time  of  each  transaction  Bridg- 
man was  the  lawful  owner  of  the  property  in  fee  simple.  The 
defendant  Bridgman  claims  to  be  the  owner  of  the  premises. 
Both  the  defendants  aver  that  the  mortgage  in  suit  was  paid 
to  the  then  holder  and  duly  satisfied  of  record  May  13,  1874. 
The  trial  judge  found  in  favor  of  the  plaintiff  and  directed 
the  usual  judgment  of  foreclosure  and  sale.  The  General 
Term,  upon  the  defendant's  appeal,  reversed  the  judgment 
"  upon  questions  of  fact  and  questions  of  law."  The  question 
of  fact  litigated  upon  the  trial  arose  upon  the  defense  of 
payment.  It  appeared,  to  the  satisfaction  of  the  trial  judge, 
that  Paul  Weber,  then  residing  in  New  York,  but  about  to 
visit  Europe  with  his  wife  and  family,  did,  on  June  6,  1871, 
execute  to  one  August  Hartwig  a  power  of  attorney  under  I 
seal,  authorizing  him  in  these  words,  "  to  demand,  ask,  sue  for,  I 
collect  and  receive  all  sums  of  money,  debts,  rents,  dues, ' 
accounts,  interest  on  bond  and  mortgage,  and  other  demands . 
of  every  kind,  nature,  description  whatsoever  which  are  or 
may  become  due,  owing  or  payable  to  me  from  any  person  or 
persons  whomsoever,  and  to  give  good  and  sufficient  receipts, 
acquittances  and  discharge  therefor,  giving  and  granting  unto 
my  said  attorney  full  power  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary  to  be  done 
in  and  about  the  premises,  as  fully,  to  all  intents  and  purposes, 
as  I  might  or  could  do  if  personally  present,  with  full  power 
•of  substitution  and  revocation,  hereby  ratifying  and  con- 
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firming  all  tlmt  mj  said  attorney  or  his  substitute  shall 
lawfully  do  or  cause  to  be  done  by  virtue  hereof."  Weber 
acknowledged  this  instrument  so  as  to  entitle  it  to  be 
recorded.  He  remained  absent  from  New  York,  and  died 
in  Germany  January  11,  1874.  During  his  absence  Hartwig 
bought  for  him  the  bond  and  mortgage  in  question,  taking  an 
assignment  to  Paul  Weber,  and,  after  record,  held  possession 
of  said  bond,  mortgage  and  assignment  till  May  12,  1874,  col- 
lected and  receipted  for,  in  Paul  Weber's  name,  the  semi- 
annual interest  as  follows : 

October  9,  1872,  of  James  and  Bridget  Dunn,  the  then 
owners $70 

June  9,  1873,  of  James  and  Bridget  Dunn,  the  then 
owners 70 

December  2,  1873,  of  James  and  Bridget  Dunn,  the 
then  owners 70 

and  endorsed  the  same  on  the  bond. 

On  April  23,  1874,  Bridgman  acquired  title  to  the  premise* 
and  assumed  payment  of  the  mortgage.  It  became  due  May  9, 
1874,  and  was  paid  by  him  by  check  to  Hartwig  May  12, 1874, 
and  a  discharge  was  given  by  Hartwig  as  attorney  for  Weber. 
At  the  same  time  the  bond  and  mortgage,  the  assignment  to 
Weber  and  the  power  of  attorney  were  delivered  to  Bridgman. 
Hartwig,  during  all  this  transaction,  knew  of  the  death  of 
Weber,  having  been  informed  of  it  as  early  as  the  Ist  of  Feb- 
ruary, 1874,  but  he  did  not  disclose  that  fact  to  Bridgman. 
But  the  trial  judge  also  finds  that  Bridgman  made  no  inquiry 
"as  to  the  whereabouts  of  the  principal,  Paul  Weber,  or 
whether  he  was  dead  or  alive." 

Mrs.  Weber  returned  from  Europe  on  the  twenty-second  or 
twenty-fourth  of  May.  The  trial  judge  also  found  that  Hart- 
wig never  accounted  to  the  plaintiff  for  the  bond  and  mort- 
gage or  its  proceeds,  nor  for  the  assets  in  his  hands,  nor  did  he 
pay  her  any  money ;  that  plaintiff  never  ratified  the  act  of 
Hartwig  in  canceling  said  mortgage ;  that  she  had  no  notice 
of  the  existence  of  said  bond  and  mortgage  or  the  cancellation 
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thereof,  and  never  knew  of  the  cancellation  until  within  a 
short  time  before  the  commencement  of  this  action ;  that  said 
Hartwig  left  no  record  of  it,  nor  ever  informed  plaintiff  of  ita 
existence  or  cancellation ;  that  said  mortgage  is  wholly  unpaid, 
and  remains  unimpaired  as  a  valid  and  subsisting  lien  by  reason 
of  any  act  of  the  plaintiff  or  her  duly  authorized  agent. 

As  conclusion  of  law,  he  held  that  the  agency  of  Hartwig 
terminated  with  the  life  of  Paul  Weber,  and  that  the  satisfac- 
tion of  the  mortgage  was  invalid  and  void. 

Further  facts  appear  in  the  opinion. 

Alex.  S.  Bacon  for  appellant.  Hartwig's  agency  termin- 
ated at  his  principal's  death.  {Megary  v.  FurUiSj  5  Sandf . 
376 ;  Hunt  v.  Bovsmanier  8  Wheat.  174 ;  Hess  v.  Bau^  95 
N.  Y.  359 ;  Hdmer  v.  St  John,  8  Hun,  166.)  Payment  \jo 
an  agent  after  his  principal's  death  is  not  valid  when  the 
agent  acts  in  bad  faith  and  with  knowledge  of  the  principal'^ 
death,  and  the  payor  acts  without  notice  of  such  death,  but 
without  making  inquiries  concerning  it.  (2  Kent's  Com, 
[12th  ed.]  646,  647 ;  Sunt  v.  Bousmanier,  8  Wheat.  174.; 
Hess  V.  Bau,  95  N.  Y.  359 ;  Story  on  Agency  [9th  ed.]  §  488 ; 
Dams  V.  Windsor  Sav.  Bk,,  46  Vt  728 ;  Jenkins  v.  Atkins, 
34  Am.  Dec.  648 ;  Bigs  v.  Ca>ge,  37  id.  559 ;  Ooet  v.  QaUowayy 
4  Pet.  331 ;  Clayton  v.  Merritt,  52  Miss.  353 ;  CUvekmd  v. 
Williams,  29  Tex.  204;  Mich,  Ins.  Co.  v.  Lean)env)orth, 
30  Vt.  11 ;  Tra/vers  v.  Crane,  12  Cal.  12.)  The  defendants 
were  guilty  of  negligence ;  it  was  their  duty  to  make  inquiries 
to  learn  whether  Hartwig's  power  of  attorney  was  still  in 
force.  {Nixon  v.  Palmer,  8  N.  Y.  398,  400.)  The  burden 
rests  on  the  defendants  to  show  a  ratification  on  Mrs.  Weber's 
part.  Nothing  short  of  a  valid  ratification  will  suflSce  for  a 
defense  to  this  action  in  foreclosure.  {Nixon  v.  Palmar, 
8  K  Y.  398 ;  Seymour  v.  Wyckoff.  10  id.  213,  224 ;  Owi/ngs 
V.  Hull,  9  Pet.  607,  629 ;  Ben  v.  Cunningham,  3  id.  69 ; 
Bitch  V.  Smith,  82  K  Y.  627.) 

ThomKLs  H.  Bodman  for  respondents.  The  payment  by 
Bridgman,  May  12,  1874,  to  Hartwig,  as  Weber's  attorney, 
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acting  under  his  written  power,  with  the  bond,  mortgage  and 
assignment  in  his  hands,  was  a  valid  payment,  although 
Weber  was  then  dead ;  and  in  eqnity  discharged  the  mortgage, 
irrespective  of  the  effect  to  be  given  to  the  satisfaction  piece 
executed  by  the  agent  at  the  time.  {Mo  parte  SnowhaUy 
In  re  Douglas^  L.  R.,  7  Ch.  548 ;  Herod  v.  Leihwaite^  5  Esp. 
158 ;  SaUe  v. Fidd,  5  T.  E.  214 ;  Hazardv.  TreadweU,  Strange, 
506 ;  12  Mod.  347 ;  Hunt  v.  Botmnanier,  8  Wheat.  174 ;  Story 
on  Agency,  646,  note  c;  Leiois  v.  Kerrj  17  Iowa,  73 ;  Dick 
V.  Page^  17  Mo.  234.)  This  is  a  stale  demand  which  a  court 
of  equity  will  not  favor.  {Sheldon  H.  B.  Co,  v.  Eichemeyer 
H  B.  Co.,  90  N.  T.  607.) 

Danfobth  J  It  should  be  assumed,  without  argument,  that 
the  plaintiff  is  not  bound  by  the  act  of  Hartwig,  unless  his 
Authority  to  receive  the  money  and  discharge  the  mortgage  was 
•established,  or  unless  she  has,  with  knowledge  of  the  facts, 
recognized  that  transaction  and  adopted  it.  The  respondents' 
contention  is  that  both  alternatives  are  established,  viz. :  That 
the  payment  to  Hartwig  was  a  valid  payment,  and  also  that 
Hartwig  accounted  with  the  plaintiff  and  paid  over  to  her  the 
money  so  received  by  him.  As  Bridgman  dealt  with  Hartwig 
as  an  agent,  and  now  seeks  to  charge  the  representative  of 
Weber  as  if  his  dealing  had  been  with  the  principal,  the  burden 
of  proof  was  on  him  to  show  either  that  the  agency  existed, 
and  that  the  agent  with  whom  he  dealt  had  the  authority 
he  assumed  to  exercise  or  that  the  plaintiff  is  estopped 
from  disputing  it.  That  an  agency  of  some  kind  did  at  one 
time  exist  in  favor  of  Hartwig  was  sufficiently  manifested  by 
the  power  of  attorney  and  proof  of  its  due  execution  and 
dehvery  by  Weber.  If  it  be  conceded  that  the  act  in  question 
was  within  the  authority  which  Hartwig  once  had,  it  would 
not  aid  the  defendant,  for  that  authority  was  determined  by 
the  death  of  Weber  before  the  act  was  performed,  and 
although  Bridgman  had  no  notice  of  his  death  the  act  was  void 
and  the  estate  of  the  principal  is  not  bound. 

The  question  is  not    new,  and    it    has  been  uniformly 
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answered  by  our  decisions  to  the  efEect  that  the  death  of  the 
principal  puts  an  end  to  the  agency,  and,  therefore,  is  an 
instantaneous  and  unqualified  revocation  of  the  authority  of  the 
agent.  (2  Kent's  Com.  646 ;  Sunt  v.  Rcmsmcmiery  8  Wheats 
174.)  There  can  be  no  agent  where  there  is  no  principal. 
There  are,  no  doubt,  exceptions  to  the  rule,  as  where  the  agency 
is  coupled  with  an  interest  {Knapp  v.  Alvord^  10  Pai.  205 ; 
Hunt  V.  Bausmanier,  supra  I  Seas  v.  liau,  95  N.  Y.  359); 
or  where  the  principal  was  a  firm  and  only  one  of  its  members 
died.  {Bank  v.  Vanderhorstj  82  N.  Y.  553.)  But  both  cases 
recognize  the  general  rule  to  be  as  above  stated.  In  Davis  v. 
Windsor  Savings  Bamk  (46  Vt.  728),  the  rule  was  applied. 
The  defendant  paid  money  to  the  agent  after  the  death  of  his 
principal,  but  in  ignorance  of  it,  and  the  administrator  of  the 
deceased  recovered.  It  is  quite  unnecessary  to  go  through 
the  cases  on  this  subject.  The  rule  at  common  law  which 
determines  the  authority  of  an  agent  by  the  death  of  his  prin- 
cipal is  well  settled,  and  no  notice  is  necessary  to  relieve  the 
estate  of  the  principal  of  responsibility,  even  on  contracts  into 
which  the  agent  had  entered  with  third  persons  who  were  , 
ignorant  of  his  death.  Those  who  deal  with  an  agent  are  held  to  / 
assume  the  risk  that  his  authority  may  be  terminated  by  deatly 
without  notice  to  them.  This  rule  was  established  in  England 
(Leake  on  Con.  487),  although  now  modified  by  statute,  and  is 
generally  applied  in  this  country.  (Story  on  Agency,  §  488 ; 
Pars,  on  Con.  vol.  1,  p.  71 ;  2  Kent's  Com.  [12th.  ed.]  645,  646.) 
In  some  states  alterations  have  been  made  by  statute ;  and, 
following  the  civil  law,  it  was  held  in  Pennsylvania  {fiasddy 
V.  MKemie^  4  Watts  &  Serg.  282),  that  the  acts  of  an  agent 
or  attorney,  done  after  the  death  of  his  principal,  of  which  he 
was  ignorant,  are  binding  upon  the  parties.  This  was,  how- 
ever, in  opposition  to  the  current  of  authority.  (1  Pars,  on 
Con.  71 ;  2  Kent's  Com.  646.)  But  even  that  case  does  not 
aid  the  defendant,  for  here  the  agent  knew  of  the  death  of  his 
principal.  Moreover,  the  defendant  might  have  known  it  had 
he  taken  the  precaution  to  inquire.  He  had  never  before 
dealt  with  the  agent.    The  power  of  attorney  was  not  of 
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recent  date,  and  the  defendant  should  be  held  to  have  assumed 
the  burden  of  showing  that  Hartwig  was,  at  the  moment  of 
the  transaction,  a  person  authorized  to  act  so  as  to  bind  the 
real  owner  of  the  bond  and  mortgage,  whoever  that  person 
might  prove  to  be.  There  is  no  equity  in  his  favor,  for  the 
loss,  if  any,  is  from  his  own  negligence. 

It  is  claimed,  however,  by  the  learned  counsel  for  the 
respondents,  that  the  rule  has  application  only  where  the  act  of 
the  agent  is  required  to  be  done  in  the  name  of  the  principal, 
and  his  contention  is,  as  we  understand  it,  that,  inasmuch  as  I 
Hartwig  had  possession  of  the  bondand  mortgage,  the  defend- 1 
ant  from  that  fact  had  a  right  to  infer  an  agency  to  collect, 
and  so  the  payment  was  valid.  However  that  might  be  under 
other  circumstances,  the  contention  has  no  force  in  this 
instance.  The  power  of  Hartwig  was  not  left  to  inference. 
Whatever  it  was  it  came  before  the  defendant  in  writing. 
The  power  of  attorney  was  in  his  hands.  It  authorized  such 
acts  only  as  could  be  performed  in  the  name  of  the  principal, 
and  so  the  defendant  understood  it.  He  caused  the  power  to 
be  recorded,  took  a  discharge  of  the  mortgage  under  it  exe- 
-cuted  by  Hartwig  as  agent  for  Weber,  and  gave  the  check 
payable  to  the  order  of  Hartwig  in  that  character.  Except 
for  the  power  of  attorney  and  its  recitals,  and  the  acts  of  Hart- 
wig under  it,  the  defendant  would  not  have  even  the  shadow 
of  a  defense.  In  his  own  name  Hartwig  could  do  nothing, 
and  of  this  the  defendant  had  full  notice.  The  power  of 
attorney  which  accompanied  possession  of  the  securities  defined 
the  actual  authority,  and  the  defendant  had  notice  of  its  con- 
tents at  the  same  moment  that  he  saw  the  bond  and  mortgage 
in  the  hands  of  the  attorney.  The  authority  which  might  be 
gathered  from  their  mere  possession  is,  under  these  circum- 
stances, of  no  force.  The  giving  of  an  authority  in  writing 
imports  that  the  extent  of  the  authority  is  to  be  looked  for  in 
its  terms,  and  not  elsewhere. 

But  a  more  difficult  question  remains,  one  on  which  the 
courts  below  diflEered,  and  in  consequence  of  which  difference 
we  have  jurisdiction  to  pass  upon  it.     (Code,  §§  1337,  1338.) 
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It  is  a  question  of  fact  whether,  with  knowledge  of  the  cir- 
cumstances, the  plaintiff  ratified  the  payment.  * 

*  *  *  *  *  *  # 

It  is  true  that  between  the  time  of  payment  and  the  begin- 
ning of  this  suit  many  years  elapsed,  but  the  fact  of  payment 
was  unknown  to  plaintiff.  It  is  also  true  that  she  failed,  before 
this  action  and  during  all  these  years,  to  demand  either  principal 
or  interest  from  the  defendant,  but  she  was  altogether  ignorant 
that  the  security  existed,  by  means  of  which  either  had  become 
due.  To  show  the  contrary  was  the  duty  of  the  defendant,  if 
the  truth  enabled  him  to  do  so.  The  trial  judge  found  that 
he  had  failed  in  this  respect,  and  we  have  no  hesitation  in  say- 
ing that  a  different  finding  would  not  have  been  justified  by 
the  testimony.  The  conclusion  ^cti^y  reached  was  the  only 
one  permitted  by  the  evidence.  The  appeal  necessarily  suc- 
ceeds. {Sherwood  v.  Sditser,  94  N.  Y.  626 ;  Baird  v.  Mayor^ 
etc.j  96  id.  567 ;  Crane  v.  Bimdouine,  55  id.  256 ;  Westerh  v. 
De  Witt,  36  id.  840.) 

The  order  of  the  General  Term  should,  therefore,  be 
reversed,  and  the  judgment  of  the  Special  Term  affirmed, 
with  costs. 

All  concur. 

Ordered  accordingly. 

*  The  omitted  portion  of  the  opinion  discusses  the  evidence  as  to  knowl- 
edge and  ratification  of  payment  by  plaintiff;  the  court  coming  to  the 
conclusion  that  it  failed  to  show  such  knowledge  or  ratification. 
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Charles  B.  Myers,  as  Administrator,  etc.,  Respondent,  v, 
James  Cronk,  as  Administrator,  etc.,  AppeUant. 

E.,  plaintiff's  decedent,  was  the  owner  at  the  time  of  her  death,  which 
occurred  in  1878,  of  a  promissory  note  executed  by  H.,  her  husband, 
defendant's  intestate,  which,  by  its  terms.fell  due  in  May,  1878.  E.  left 
a  will,  by  which  she  bequeathed  the  note  to  certain  persons  named. 
H.  proposed  to  the  legatees  that  in  case  payment  was  not  required,  he 
would  upon  his  death  will  all  his  property  to  them.  The  note  was  there- 
upon surrendered  to  him;  he  died  intestate  in  1888.  The  will  of  E.  wa& 
thereafter  probated  and  letters  of  administration,  with  the  wUl  annexed, 
issued  to  plaintiff.  On  reference  under  the  statute  of  a  claim  based  upon 
the  note,  held,  that  if  there  was  a  valid  agreement  between  H.  and  those 
to  whom  the  note  was  bequeathed,  then  his  estate  was  not  liable  upon 
the  note,  but  only  for  a  breach  of  the  contract  agreement,  which  cause 
of  action  belonged  to  the  legatees,  not  to  plaintiff;  if  the  agreement  was 
invalid,  then  H.  remained  liable  on  the  note  simply,  and  the  statute  of 
limitations  was  a  bar;  that  defendant  was  not  estopped  by  the  agreement 
from  setting  up  the  bar  of  the  statute,  as  plaintiff  represented  none  of  the 
I>arties  and  was  an  entire  stranger  thereto. 

(Argued  April  24,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  3,  1887,  which  modified,  and  affirmed  as  modified, 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  & 
referee. 

This  was  a  reference  under  the  statute  of  a  disputed  claim 
against  the  estate  of  defendant's  intestate.  The  claim  pre- 
sented, so  far  as  material  here,  was  as  follows : 

"  The  estate  of  Hiram  A.  Ferguson,  deceased,  to  Charles 
B.  Myers,  administrator,  etc.,  with  the  will  annexed,  of  Evaline 
B.  Ferguson,  deceased,  Dr,j  to  promissory  note,  of  which  the 
following  is  a  copy : 

"Troy,  J/ay  10,  1873. 
"  $600. 

"  One  year  after  date  I  promise  to  pay  to  Evaline  B.  Fergu- 
son, or  bearer,  six  hundred  dollars,  with  interest,  at , 

Value  received. 

"HIKAM  A.  FEEGUSON.^ 
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The  facts  found  by  the  referee  were,  in  sabstance,  these : 

Evaline  B.  Ferguson  died  June  8,  1878.  She  owned  and 
held  at  that  time  a  promissory  note  executed  by  Hiram  A. 
Ferguson  for  $600,  dated  May  10,  1873,  payable  one  year 
from  date.  She  left  a  will,  by  which  she  bequeathed  the  note 
to  certain  persons  named,  which  will  was  delivered  to  her 
said  husband  by  one  of  the  witnesses  in  whose  possession  it 
was  placed  by  the  testatrix.  After  the  death  of  said  Hiram 
A.  Ferguson  the  note  was  found  among  his  papers,  having 
been  surrendered  and.  left  with  him  under  the  proposal  and 
promise  set  forth  in  the  report  as  follows : 

"  That  on  the  9th  of  June,  1878,  at  Troy,  the  said  Hiram  A. 
Ferguson  *  *  *  after  reading  said  will  then  and  there, 
and  at  diSerent  times  afterwards,  proposed  and  promised,  in 
substance  and  to  the  effect,  that  if  the  said  l^atees  above- 
named  would  permit  him  to  keep  *  *  *  the  amount  due  to 
the  said  legatees,  as  designated  in  said  will  *  *  *  during 
his  life,  and  not  cause  the  said  wilHo  be  probated,  and  permit 
the  estate  of  his  said  wife  to  'remain  in  his  hands  without 
being  administered  upon  so  far  as  said  legacies  were  concerned, 
then,  and  in  that  case,  the  said  legatees  should,  at  his  death, 
have  the  whole  of  his  estate  then  remaining,  divided  between 
them  share  and  share  alike,  and  should  also  receive  the  said 
amount  due  them  severally  under  the  said  will  of  his  wife, 
and  that  he  would  make  and  leave  a  will  at  his  death  to  that 
effect 

^^That  the  said  legatees  accepted  said  proposition  and 
promise  so  made,  as  aforesaid,  by  the  said  Hiram  A.  Ferguson 
and  consented  thereto,  and  relying  thereon,  and  acting  upon 
the  faith  thereof,  fully  performed  what  was  required  of  them 
as  the  conditions  of  such  proposal  and  promise,  and  did  not 
require  of  said  Ferguson  the  legacies  so  due  to  them,  as  afore- 
said, *  *  *  and  surrendered  the  said  note  of  six  hundred 
dollars  to  the  said  Ferguson,  who  received  and  retained  the 
same  *  *  *  as  above,  and  no  part  thereof  has,  at  any 
time  been  paid  to  or  received  by  the  said  legatees,  or  either  of 
them,  from  the  said  Hiram  A.  Ferguson. 
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^^  That  the  said  legatees,  at  the  request  of  said  Biram  A. 
FergoBOB,  in  compliance  with  the  proposition  made  by  him  as 
aforesaid,  and  relying  upon  the  promise  made  by  him  as  here- 
inbefore stated,  (Ud  not  cause  the  said  will  of  Evaline  B.  Fer- 
guson to  be  probated,  or  her  estate  to  be  administered  upon, 
or  the  amount  due  them  thereby  to  be  collected  of  or  paid  by 
'the  said  Ferguson  during  his  lifetime." 

Ferguson  died  August  10, 1883,  intestate.  On  or  about  the 
22d  day  of  October,  1883,  plaintiff  was  duly  appointed  admin- 
istrator, with  the  will  annexed,  of  the  said  EvaUne  B.  Fei^guson. 

The  referee  found  that  plaintiff  was  entitled  to  judgment 
for  the  amount  of  the  note,  with  interest  The  judgment 
was  modified  by  the  General  Term  by  striking  out  this  amount 

Edgwr  T.  Brachett  for  appellaut  The  note  was  presump- 
tively a  legal  and  valid  debt  of  defeadanf  s  intestate,  notwith- 
standing it  was  executed  by  a  husband  to  his  wife.  {Bene- 
dict V.  DriggSy  84  Hun,  .94.)  An  agreement  of  one  upon  con- 
Cfideration  to  make  a  will  in  favor  of  another  is  valid.  {Sher- 
mem  V.  ScoU^  27  Hun,  331, 333 ;  Peck  v.  Vcmdemarh,  99  N.  Y. 
29 ;  Todd  v.  Weber,  95  id.  181 ;  Bohinaon  v.  BaynoTy  28  id. 
494 ;  Zamport  v.  Beaman,  34  Barb.  239 ;  PaJmer  v.  N(yrOi, 
35  id.  282 ;  Bechmth  v.  BrackeU,  97  K  Y.  62 ;  Beynolds  v. 
Bctn/naony  54  id.  589,  694.)  The  agreement  was,  therefore,  a 
valid  one,  or,  if  not  valid,  it  was  void  only  because  within  the 
statute  of  frauds,  not  being  in  writing ;  but,  in  either  case,  the 
defendant's  intestate  having  died,  leaving  no  will  as  he  had 
.agreed  to  do,  his  neglect  operated  as  a  repudiation  or  rescission 
by  him  of  his  agreement,  and  thereby  revived  the  right  of 
action  on  the  note  which  had  been  suspended  by  said 
agreement  during  the  life  of  the  defendant's  intestate; 
and  the  defendimt  would  not  be  allowed  to  set  up  the 
statute  of  limitations  in  bar  of  a  suit  on  the  note.  {QiLCLckenr 
Jmsh  V.  Ehle,  5  Barb.  469,  472;  Patterson  v.  PaUeraon, 
13  J.  B.  379;  CampbeU  v.  Campbea,  66  Barb.  639,  642; 
AhhoU  V.  Drofper,  4  Denio,  61.)  Or  the  plaintiff  is  enti- 
tled to  recover  on  an  implied  promise  to  pay  the  value  of 
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the  note  so  delivered  up  to  the  defendant's  intestate  at  his 
request,  and  kept  by  him  under  said  agreement  until  it  was 
outlawed,  he  having  failed  to  pay  therefor  as  and  in  the  man- 
ner he  had  previously  agreed  to  do.  {Moody  v.  Smith,  70 
N.  T.  698;  Erben  v.  ZorUlardy  19  id.  299;  Richard  y. 
Stcmton,  16  "Wend.  25  ;  Rosepcmgh  v.  Vandenhurgh,  16  Hun, 
60.)  Or  plaintiff  was  entitled  to  recover  the  value  of  the  note, 
because  of  an  illegal  and  unauthorized  appropriation  and  con- 
version of  it  by  Ferguson.  {Smith  v.  Stewart^  6  J.  K.  46 ; 
Powers  V.  Ingraham,  3  Barb.  576.)  The  right  of  action  in 
either  form  did  not  accrue  until  the  death  of  Ferguson,  and, 
of  course,  the  statute  of  limtations  was  no  bar  to  the  action. 
{Thurher  v.  Chamhera,  66  N.  T.  43,  48,  49.) 

Orvn^  Gamhell  for  respondent.  A  contract  cannot  be  made 
by  one  person  alone.  It  takes  two  to  make  a  bargain. 
{S.  B,  J2.  Co.  V.  Echtemacht,  60  Am.  Dec.  60.)  An  agreement 
to  be  binding  must  be  mutual  in  its  character.  {Browrdey  v. 
Jeffries,  2  Vem.  415 ;  Willard's  Eq.  Juris.  269 ;  Benedict 
V.  Lynch,  1  Johns.  370.)  If  it  appears  that  one  party  never 
was  bound  on  his  part  to  do  the  act  which  forms  the  considera- 
tion for  the  promise  of  the  other,  the  agreement  is  void  for 
want  of  mutuality.  {Hopkins  v.  Logcm^  8  M.  &  W.  241 ; 
Dorsey  v.  Pachwood,  12  How.  126 ;  49  N.  H.  444;  Sodder- 
son  Car  Co.  v.  Haslevoood,  6  C.  B.  [N.  S.]  239 ;  2  C.  B.  808 ; 
Sykes  v.  Dixon,  9  Adol.  &  Ellis,  693 ;  Addison  on  Contracts, 
§  18 ;  Parsons  on  Contracts,  §  449 ;  U.  B.  B.  Co.  v.  Brencher- 
hoff,  21  Wend.  139 ;  Lest&r  v.  JeweU,  12  Barb.  502 ;  Myers  v, 
Cronk,  45  Hun,  401,  404.) 

Peokham,  J.  We  think  there  are  no  merits  in  this  appeal 
It  has  been  very  properly  said  at  the  General  Term  that  if  the 
alleged  agreement  were  made  between  the  Myers  heirs  and  the 
defendant's  intestate  in  1878,  and  if  it  were  a  valid  agree- 
ment, then  the  defendant  is  not  liable  on  the  note,  because 
under  a  valid  agreement  the  note  was  surrendered  to  the  intes- 
tate ;  and  if  there  were  no  valid  agreement,  then  the  intestate 
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remained  liable  on  the  note  from  the  time  it  became  due,  and 
it  was  consequently  outlawed  at  the  time  of  the  commence- 
ment of  this  action.  Plaintiff  insists  that  the  contract,  as  found 
by  the  referee,  was  actually  carried  out  by  the  parties,  and  the 
liability  thereby  created  on  the  part  of  defendant's 
intestate,  and  irrespective  of  the  statute  of  frauds,  was  a  legal 
and  valid  one,  and  was  a  substitute  for  his  original 
liability  on  the  note ;  and  as  the  arrangement  was  carried  out 
by  the  legatees,  the  administrator  of  the  intestate  (the  defend- 
ant herein),  is  estopped  from  setting  up  the  defense  of  the 
statute  of  limitations  as  a  bar  to  the  claim  made  herein  upon 
the  note. 

The  reasoning  is,  as  it  seems  to  us,  absolutely  without  founda- 
tion. Upon  the  assumption  of  the  validity  of  the  agreement 
the  note  was  extinguished  long  since.  But  it  is  also  plain  that 
the  plaintiff  represents  neither  of  the  parties  to  the  agree- 
ment, and  he  is  in  privity  with  neither.  The  agreement  was 
made  between  the  defendant's  intestate,  on  the  one  side,  and 
the  heirs  of  his  deceased  wife  on  the  other.  The  plaintiff  is, 
and  he  sues  as,  an  administrator  with  the  will  annexed  of  such 
deceased  wife,  and  in  that  capacity  he  is  a  total  stronger  to 
the  whole  transaction  which  resulted  in  the  agreement  in 
question.  To  estop  the  defendant,  in  a  proceeding  by  such 
an  administrator,  from  setting  up  the  bar  of  the  statute, 
because  of  an  ap^ement  theretofore  made  by  defendant's 
intestate  with  third  parties,  to  which  agreement  the  plaintiff 
is  neither  a  party  or  a  privy,  is  to  work  out  a  new  principle 
in  the  law  of  estoppel.  Assuming  the  agreement  to  have  been 
legal,  and  to  have  been  carried  out  on  the  part  of  the  Myers 
heirs,  they  had  in  that  event  a  good  cause  of  action  against 
the  estate  of  the  intestate  to  recover  damages  on  account  of 
its  breach  by  such  intestate.  That  cause  of  action  is  not  set 
forth  here,  and  it  does  not  belong  to  the  plaintiff,  as  adminis- 
trator with  the  will  annexed  of  Mrs.  Ferguson's  estate,  and 
the  whole  subject  is  foreign  to  this  litigation.  If  the  agree- 
ment were  valid,  the  intestate  could  not,  of  course,  rescind  it  or 
legally  repudiate  it.     He  could  violate  it  and  thus  render  his 
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estate  liable  for  its  breach,  but  his  violation  of  it  could  not 
revive  the  right  of  action  on  the  note,  which  "had  been  long 
before  that  legally  extinguished  by  its  surrender  pursuant  to 
the  terms  of  the  agreement. 

No  case  cited  by  plaintiffs  counsel  holds  any  such  principle 
as  that  in  a  case  like  the  present,  the  defendant  administrator 
is  estopped  from  setting  up  the  defense  of  the  statute.  On 
the  other  hand,  if  this  alleged  agreement  be  void,  the  plaint- 
iff's attitude  is  equally  untenable.  In  that  event  all  that  can 
be  said  is,  that  the  defendant's  intestate  and  the  Myers  heirs 
entered  into  an  agreement  which  was  absolutely  void,  and 
which,  therefore,  bound  no  one.  The  plaintiff,  in  the  capacity 
in  which  he  sues,  was  in  no  way  connected,  even  with  such 
void  agreement,  and,  in  truth,  he  was  not  appointed  until 
after  the  decease  of  the  defendant's  intestate.  The  fact  that 
no  administrator  was  appointed  at  an  earlier  date  did  not,  how- 
ever, prevent  the  running  of  the  statute  in  the  meantime. 

Subsequent  to  his  appointment,  and  before  the  commence- 
ment of  this  proceeding  to  recover  on  the  note,  the  statute  had 
nm  against  it,  and  why  the  defendant  should  not  be  able  to 
set  it  up  I  cannot  see.  There  was  a  clear  legal  right  at  all 
times  to  prove  the  will  of  Mrs.  Ferguson,  and  to  take  proceed- 
ings to  collect  the  note,  and  if  nothing  of  that  kind  were  done 
because  of  an  understanding  between  some  parties,  which  was 
wholly  void,  such  understanding  can  form  no  estoppel  against 
defendant  from  setting  up  the  statute  in  a  proceeding  to  col- 
lect the  note  by  the  administrator  with  the  will  annexed  of 
the  estate  of  Mrs.  Ferguson,  who,  in  such  capacity,  has  no  con- 
nection with  the  agreement  in  question  as  a  party  to  it,  and 
who  stands  in  no  privity  whatever  with  any  one  who  was  a 
party  to  it,  Not  being  bound  by  any  estoppel  himself,  he  can 
claim  the  benefit  of  none,  for  it  is  familiar  that  estoppels,  to 
be  binding,  must  be  mutual. 

We  think  there  is  nothing  in  the  idea  that  the  claim  in  this 
proceeding  was  for  the  note  itself  as  a  piece  of  paper.  It  was 
clearly  a  proceeding  to  obtain  payment  of  a  debt  evidenced 
by  the  promissory  note  in  question.     The  claim  itself  shows 
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such  to  be  the  fact,  and  the  conrse  of  the  trial  is  alfio  conclu- 
sive evidence  thereof.  To  sustain  the  action  the  plaintiff 
ofE^ed  and  read  in  evidence  the  note  in  question,  and  it  was 
objected  to  upon  the  ground  that  it  was  barred  by  the  statute 
of  limitations,"  which  objection  was  overruled  and  the  note 
offered  in  evidence.  As  the  note  from  its  date,  and  the 
absence  of  any  indorsements  of  payment  of  interest,  or  any 
part  of  the  principal,  was  apparently  outlawed,  the  plaintiff 
then  continued  the  case  for  the  purpose  of  attempting  to 
prove  the  agreement  in  question  as  an  answer  to  the  statute! 
There  was,  upon  the  trial,  no  pretense  of  a  cause  of  action 
for  conversion,  or  for  the  delivery  of  the  piece  of  paper  on 
which  the  note  was  written,  nor  do  we  think  that  any  such 
cause  was  proved,  even  if  it  had  been  alleged.  "No  demand 
or  refusal  was  proved,  and  when  the  attempt  is  now  made  to 
found  a  cause  of  action  on  an  alleged  conversion  of  property 
which  came  properly  into  the  hands  of  defendant's  intestate, 
such  proof  is  necessary.  It  is  true  that  no  such  question  as 
to  the  necessity  of  a  demand,  etc.,  was  raised  on  the  trial,  but 
the  fact  is  clear  that  upon  the  trial  there  was  no  occasion  for 
it  because  it  was  not  pretended  or  assumed,  so  far  as  this 
record  shows,  that  any  cause  of  action  for  a  conversion  of  the 
paper  upon  which  the  note  was  written  was  alleged  or  attempted 
to  be  proved.  When  it  is  alleged  for  the  first  time  in  this 
court,  an  answer  to  it  may  for  the  first  time  be  here  set  up. 

There  was  no  error  in  the  disposition  of  the  case  by  the 
General  Term,  and  its  judgment  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


MEMORANDA 
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Causes  Dscjdsd  During  thjb  Period  Embraced  in  this 
volumbj  wmch  are  not  reported  in  full. 


Nathaniel  P.  Bailey  et  aL,  Respondents,  v.  New  Toek 
Aeoade  Eailway  Company,  Appellant. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Aator  v.  iT.  T.  A.  R.  Co.    {Antey  p.  93). 


Mabous  M.  Bebman,  Bespondent,  v.  Geobob  A.  Banta, 
Appellant. 

<Argued  March  5, 1889;  decided  March  12, 1889.) 

MonoN  to  boihpel  the  appellant  to  file  a  new  undertaking 
with  sufficient  sureties  as  required  by  law,  on  the  ground  that 
one  of  the  sureties  to  the  original  undertaking  had  become 
inidolvent,  or  in  case  of  failure  the  appeal  be  dismissed.  The 
appellant  asked  that  in  case  the  court  decided  to  require  a  new 
undertaking  it  be  simply  for  costs. 

The  following  is  the  mem.  of  opinion : 

"We  refuse  the  request  of  the  defendant  to  be  allowed  to 
file  an  undertaking  for  costs  only  because,  by  virtue  of  his 
original  undertaking,  the  plaintiff  has  been  stayed  from 
enforcing  his  judgment  ever  since  the  appeal  to  this  court 
was  taken. 

"  The  appellant  ought  not  to  have  the  benefit  of  such  stay 
up  to  the  present  time,  and  then  by  the  filing  of  an  under- 
taking for  costs  only  retain  his  appeal  and  leave  the  plaintiff 
in  a  possibly  much  worse  condition  towards  obtaining  the 
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fruits  of  his  judgment  than  he  would  have  been  in  had  the 
right  of  enforcement  continued  from  the  time  of  its  entry." 

Baldwin^  Lewis  <&  Kennedy  for  motion. 
John  H,  Parsons  opposed. 

Per  Curiwm  mem,  for  dismissal  of  appeal  unless  the  appel- 
lant, within  twenty  days  from  service  of  the  order  upon  him, 
file  a  new  undertaking  to  the  same  effect  as  the  originaL 

AH  concur. 

Ordered  accordingly. 


Alfred  Nelson,  Executor,  etc.,  v.  Sutherland  Tenney, 
Assignee,  etc..  Impleaded,  etc. 

Where  no  undertaking  has  been  filed  or  served  upon  appeal  to  this  court,  the 
Supreme  Court  has  no  power  to  grant  an  order  allowing  the  appellant  to 
perfect  his  appeal  by  filing  an  undertaking. 

(Argued  March  5, 1889;  decided  March  12, 1889.) 

Motion  to  dismiss  appeal  from  a  judgment  of  the  Greneral 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  July  9,  1886,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  trial  at  Special 
Term,  and  to  strike  cause  from  calendar  on  the  ground  that 
the  appeal  has  never  been  perfected.  No  undertaking  was 
filed  or  served  witli  the  notice  .of  appeal.  The  Supreme 
Court,  on  motion,  granted  an  order  allowing  the  appellant  to 
perfect  his  appeal  by  giving  an  undertaking. 

Framk  Forbes  for  motion. 
John  Lmdley  opposed. 

Agree  to  grant  motion  on  ground  that  the  Supreme  Court 
had  no  power  to  grant  an  order  allowing  the  appellant  to  per- 
fect his  appeal  by  fiUng  an  undertaking,  and  no  reason  is 
shown  to  this  court  excusing  the  delay. 

All  concur. 

Motion  granted. 


CAUSES  NOT  REPORTED  IN  FULL.  617 

Adam  Emmebioh,  Appellant,  v.  Petes  Heffeean  et  aL, 
Eespojidents. 

(Argued  March  5, 1889;  decided  March  12,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  1, 1886,  which  affirmed  a  judgment  in  favor  of  plaintiff. 

This  was  a  motion  to  reverse,  founded  upon  an  order  to  show 
cause  issued  under  section  1298  of  the  Code  of  Civil  Procedure. 

William  G.  McOrea  for  motion. 

Agree  to  reverse  and  to  grant  new  triaL 
All  concur. 
Judgment  reversed. 


Marta  T.  Polhbmus,  Respondent,  v.  The  FrroHBUKGH  Rail- 
road CoMPAKY,  Appellant. 

An  action  against  a  railroad  corporation  to  recover  the  amount  of  interest 
coupons  upon  bonds  issued  by  another  similar  corporation,  based  upon 
an  agreement  between  the  two  companies,  by  which  defendant  has 
become  liable  for  their  payment,  is  not  an  action  "  founded  upon  a  note 
or  other  evidence  of  debt,  for  the  absolute  payment  of  money  "  within 
the  meaning  of  the  provision  of  the  Code  of  Civil  Procedure  giving  to 
such  an  action  against  a  corporation  a  preference  upon  the  calendar. 
(§  791,  sub.  8.) 

Nor  do  the  facts,  upon  which  such  an  action  is  based,  furnish  a  reason  for 
giving  it  a  preference,  by  the  court,  in  the  exercise  of  its  discretion; 
plaintiff  stands  in  no  better  position  than  ordinary  litigants. 

(Argued  March  5,  1889;  decided  March  12,  1889.) 

Motion  to  place  cause  on  calendar  and  to  advance  the  same. 
The  following  is  the  mem.  of  opinion : 

"The  plaintiff  is  the  holder  of  ten  interest  coupons  of 
thirty-five  dollars  each,  issued  by  the  Troy  &  Boston  Rail- 
road Company  as  part  of  certain  mortgage  bonds.     Her  claim 
is  that  the  defendant,  by  reason  of  an  agreement  with  the 
SioKELs— Vol.  LXVIIL    78 
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Troy  <fc  BoBton  Eailroad  Company,  has  become  liable  for 
their  payment.  The  conrts  below  have  sustained  that  claim 
and  the  defendant  having  appealed  from  the  judgment  to  this 
court,  the  plaintiff  asks  to  have  the  case  put  upon  the  present 
calendar  and  so  advanced  as  to  give  it  a  preference  over  all 
other  cases  by  putting  it  at  the  head  of  the  calendar.  The 
preference  is  claimed  under  section  791,  subdivision  8,  of  the 
Code,  which  gives  a  certain  priority,  among  others,  to  *an 
action  against  a  corporation,  founded  upon  a  note  or  other 
evidence  of  debt  for  the  absolute  payment  of  money.'  the 
obligation  of  the  defendant  cannot  be  regarded  as  of  that 
character.  The  note  or  promise  to  pay  money  is  that  of  the 
Troy  &  Boston  Bailroad  Company.  The  defendant's  promise 
is  to  be  found  elsewhere,  and  if  an  obligation  exists,  of  which 
the  plaintiff  can  avail  herself  by  action,  it  is  because  the 
agreement  of  consolidation  of  the  two  corporations  and  the 
covenant  by  one  to  the  other  and  the  action  is,  in  fact,  founded 
on  that  agreement. 

"  Nor  are  the  reasons  given  for  putting  the  case  on  the 
present  calendar  sufficient  in  any  other  view.  The  most  that 
can  be  said  is  that  two  corporations  differ  in  their  construc- 
tion of  a  mutual  agreement,  and  in  the  meantime  neither 
fulfills  its  obligation  to  the  holder  of  its  securities.  Such 
defaults  are  not  so  uncommon  as  to  require  special  attention, 
and  those  who  suffer  have  no  better  position  than  ordinary 
litigants. 

"  The  motion  should  be  denied,  but  without  costs." 

Masten  c&  Nichols  for  motion. 

John  H.  Peck  opposed. 

Danforth,  J.,  reads  mem.  for  denial  of  motion. 
All  concur. 
Motion  denied. 
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Anthony  R.  Maioas,  Respondent,  v.  Leon  Lbony,  Appellant. 

Where,  in  an  action  for  the  dissolution  of  a  copartnership  and  for  an 
accounting,  an  order  was  entered  hj  consent  referring  it  to  a  referee 
named  to  hear  and  determine  the  issues,  to  take  and  state  the  accounts 
and  report  the  amount  for  which  judgment  should  be  entered  in  favor 
of  either  party  against  the  other,  and  where,  upon  the  report  of  the 
referee,  which  did  not  contain  separate  findings  of  law  and  of  fact  as 
required  by  the  Code  of  Civil  Procedure  (§  1028)  and  was  otherwise 
informal  and  incomplete,  an  interlocutory  Judgment  was  entered,  held, 
that  the  Supreme  Court  had  power  to  set  aside  the  report  and  the  judg- 
ment, and  with  the  exercise  of  its  discretion  in  this  respeet  this  court 
could  not  interfere;  but  that  in  the  absence  of  allegations  of  misconduct 
on  the  part  of  the  referee  the  Supreme  Court  had  no  power  to  set  aside 
the  order  of  reference  and  all  proceedings  under  it  and  to  refer  the  case 
to  a  new  referee  to  try  the  same,  de  now,  but  should  have  sent  the  case 
back  to  the  referee;  also,  that  a  provision  in  the  order  that  the  evidence 
already  taken  might,  by  the  consent  of  both  parties,  be  read  before  the 
new  referee,  did  not  vdidate  it. 

It  9eerM,  if  the  referee  committed  any  errors  of  law  or  fact,  the  remedy  was 
by  appeal  from  the  judgment  entered  upon  his  report. 

(Argued  March  5,  1880;  decided  March  19,  1889.) 

Appeals  from  two  orders  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Novem- 
ber 23,  1888,  one  of  which  aflSrmed  an  order  of  Special  Term 
vacating  and  setting  aside  the  report  of  a  referee  and  an  inter- 
locutory judgment  entered  thereon,  and  directing  the  appoint- 
ment of  a  new  referee ;  the  other  affirmed  an  order  of  Special 
Term  denying  a  motion  on  the  part  of  defendant  for  the 
appointment  of  a  referee  in  the  place  of  one  previously 
appointed,  to  proceed  with  the  duties  of  the  reference. 

This  was  an  action  for  the  dissolution  of  a  copartnership 
and  for  an  accounting  between  the  partners. 

The  issues  made  by  the  pleadings  was  referred  by  consent  to 
a  referee  named,  he  also  to  take  and  state  the  accounts  and 
report  what  judgment,  if  any,  should  be  rendered  in  favor  of 
either  party  against  the  other.  At  the  time  of  the  granting  of 
the  order  of  reference  plaintiflE  was  appointed  a  receiver  of  the 
partnership  assets. 

The  following  is  the  opinion,  save  the  direction  as  to  order, 
which  is  stated  below : 
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"What  is  called  the  report  of  the  referee  in  this  case  is 
quite  informal  and  incomplete.  It  does  not  contain  separate 
findings  of  law  and  of  fact  as  required  by  the  Code  (§  1022), 
and  such  findings  as  are  contained  therein  are  so  commingled 
with  what  appears  to  bo  the  opinion  of  the  referee  that  it 
is  difficult  in  some  respects  to  distinguish  the  one  from  the 
other.  It  was,  therefore,  within  the  power  of  the  Supreme 
Court  to  set  aside  the  report  and  the  interlocutory  judgment 
which  was  entered  ex  parte  thereon.  Whether  it  would  set 
them  aside  was  a  matter  of  practice  resting  in  its  discretion, 
with  the  exercise  of  which  we  cannot  interfere. 

"  But  the  court  wont  still  further  and  set  aside  the  order  of 
reference  and  all  proceedings  thereunder,  and  appointed  a  new 
referee  to  try  the  case  de  novo.  There  had  been  a  long  trial 
before  the  referee,  his  fees  being  $1,365  and  the  stenographer's 
$400,  and  the  expenses  for  counsel  must  have  been  consider- 
able. All  this  expense  was  incurred  by  the  defendant,  and  the 
court  could  not  arbitrarily,  without  some  reason  sufficient  in 
law,  nullify  all  that  had  been  done  under  the  order  of  refer- 
ence. The  action  was  referred  by  consent  to  the  referee 
named  to  determine  all  the  issues  and  to  take  and 
state  the  account  between  the  parties,  and  report  the 
amount  for  which  ;judgment  should  be  entered  in  favor  of 
either  party  against  the  other.  There  is  no  allegation  of  mis- 
conduct on  the  part  of  the  referee.  It  is  simply  alleged  that 
he  committed  some  errors  and  that  he  did  not  complete  the 
reference  by  taking  all  the  accounts  and  stating  the  balance 
and  ordering  judgment  for  such  balance.  But  he  took  all  the 
evidence  offered  by  either  party.  Both  parties  rested  their 
case ;  both  asked  him  to  order  an  interlocutory  judgment,  and 
both  submitted  their  requests  to  find  upon  the  law  and  the 
facts.  As  there  was  firm  property  in  the  hands  of  the  receiver 
undisposed  of,  the  case  was  not  then  in  condition  for  final 
judgment,  and,  so  far  as  the  facts  now  appear,  was  one 
eminently  proper  for  an  interlocutory  judgment.  Tinder  the 
order  of  reference  the  referee  should  go  on,  so  far  as  he  can, 
and  take  all  the  proof  which  either  party  may  offer  with  refer- 
ence to  the  accounts  and  settle  all  the  accounts  so  far  as  that 
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is  po68ible  in  the  present  condition  of  the  sSbiyq  of  the  firm ; 
and  after  that,  if  there  is  property  on  hand  yet  to  be  disposed 
of,  and  which  will  thereafter  have  to  be  converted  by  the 
receiver  and  accoonted  for  by  him,  such  a  judgment  may  be 
entered  as  the  referee  will  be  able  to  order,  and  a  further 
accounting  may  be  had  in  the  future  with  reference  to  the 
balance  of  the  assets.  Under  such  circumstances,  upon  such 
allegations  and  facts  as  appear  here,  we  know  of  no  authority 
or  power  in  the  Supreme  Court  arbitrarily  to  set  aside  the 
order  of  reference  and  all  the  proceedings  thereunder  and 
appoint  a  new  referee. 

"  If  the  referee  committed  any  errors  of  law  or  of  fact, 
they  cannot  be  corrected  by  a  motion  at  a  Special  Term  of 
the  court  to  set  aside  the  order  of  reference  and  all  proceed- 
ings thereunder,  but  the  orderly  method  prescribed  by  law  for 
correcting  them  is  by  appeal  from  the  judgment  entered  upon 
his  report. 

"  After  setting  aside  the  report  and  the  interlocutory  judg- 
ment the  court  should  hare  sent  the  case  back  to  the  referee 
that  he  might  complete  the  trial  thereof  so  far  as  he  could  go, 
and  so  far  as  the  parties  desired  him  to  go,  and  thus  both 
parties  would  have  the  benefit  of  the  trial  and  the  large 
expenditure  that  had  thus  far  been  incurred. 

"  The  provision  in  the  order  that  the  evidence  already  taken 
may,  by  the  consent  of  both  parties,  be  read  before  the  new 
referee,  does  not  give  the  defendant  all  he  is  entitled  to  and 
secure  all  his  substantial  rights.  The  plaintiff  may  withhold 
his  consent  and  then  his  evidence  cannot  be  read  and  the  new 
referee  will  not  have  the  benefit  of  seeing  and  hearing  the 
•  witnesses. 

"  If  the  referee  has,  in  fact,  been  guilty  of  any  misconduct, 
or  if  for  any  suflBlcient  reason  he  is  an  improper  person  to 
proceed  with  the  trial,  the  facts  should  be  made  to  appear,  and 
then  the  court  would  have  jurisdiction  to  vacate  the  order  of 
reference  and  to  appoint  a  new  referee  to  proceed  de  novo.^^ 

Eseh  Cowen  for  appellant. 

A,  J,  Dittenhoefer  for  respondent. 
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Eabl,  J.,  reads  for  affirmance  of  order  of  General  Teim, 
which  affirmed  order  of  Special  Term  denying  defendant's 
motion  for  the  appointment  of  a  referee  to  take  and  state  the 
accomits,  and  for  affirmance  of  the  other  order  of  General 
Term  and  the  order  of  Special  Term  affirmed  by  it  so  far  as 
they  vacate  and  set  aside  the  report  of  the  referee  and  the 
interlocutory  judgment,  and  for  reversal  of  the  said  orders  in 
other  respects,  so  that  the  case  may  stand  for  further  trial 
before  the  referee. 

All  concur. 

Ordered  accordingly. 


uejsij       Bkidgbt  Huston,  as  Administratrix,  etc.,  Eespondent,  v. 
Edwabd  G.  Gilbert,  Appellant. 

(Argued  March  4,  1889;  decided  March  19,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  22,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintifE,  entered  on  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

Charles  K  Patterson  for  appellant 

JS.  Countryman  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Pegkham,  J.,  not  sitting. 

Judgment  affirmed. 


Ellen  Halset,  as  Administratrix,  etc.,  Respondent,  v.  The 

BOME,  WaTEBTOWN  AlTD  OoDEKSBUBG  EaILBOAD  CoMPAmr, 

Appellant 

(Argued  March  4, 1889;  decided  March  19, 1889.> 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
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made  November  15, 1887,  which  afltened  a  judgment  in  favor 
of  plaintiff,  entered  npon  a  verdict 

Edmund  B.  Wynn  for  appellant 

0.  8.  Hvavtmgtcn  for  respondent 

Agree  to  afl5rm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Lawbence  O'Louohlin,  Respondent,  v.  The  New  Toek  Cen- 
tral Aim  Hm>soH  Riveb  Railroad  Cobcpany,  Appellant. 

(Argued  March  4, 1889;  decided  March  19, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1887,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  on  a  verdict 

Edwwrd  Harris  for  appellant. 

Qumcey  Van  Voorhia  for  respondent 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 


Ruth  Torbett,  Respondent,  v.  Sherburne  B.  Eatok,       lUl^e/ 
Appellant. 

(Argued  March  6, 1889;  decided  March  19, 1889.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  upon  an  order  made  June  19, 1888,  which  affirmed  a 
judgment  entered  at  Special  Term  sustaining  the  demurrer  of 
plaintiff  to  a  portion  of  defendant's  answer. 
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Eugene  H.  Lewis  for  appellant 

WiUiam  W.  Badger  for  respondent 

Agree  to  affirm ;  no  opinion. 

A]1  concur,  except  Eabl  and  Danfoeth,  JJ.,  dissenting. 

Judgment  affirmed. 


The  People  ex  reL  John  P.  Whctlock,  Respondent,  v.  The 

COMMISSIOKEBS  OF  HiGHWATS   OP  THE  ToWN  OF  PaLATTNE, 

Appellant. 
(Argued  March  6,  1889;  decided  March  10, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  1, 1888, 
which  affirmed  an  order  of  Special  Term  directing  a  peremptory 
writ  of  mwndcmhua  to  issue. 

D.  S.  MarriU  for  appellant. 

Z.  M.  WeUer  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Opening  of  Emmons  Avenue  from  East 
Fourteenth  Street  to  Hog  Point  Creek  in  the  Town  of 
Gravesend ;  John  G.  Sohumakeb,  Appellant 

(Argued  March  6,  1880;  decided  March  10,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  26, 1888, 
which  affirmed  an  order  of  Special  Term,  confirming  the 
report  of  commissioners  appointed  in  the  above  entitled 
proceeding. 


CAUSES  NOT  REPORTED  IN  FULL,  625 

WiUiam  O.  Cooke  for  appellant. 

James  O.  Church  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Raymond  Ghbistilaj?,  Respondent,  v,  John  W.  Thatcher,  as 
Overseer  of  the  Poor  of»  the  Town  of  Amsterdam  et  al.. 
Appellants. 

(Argued  March  5,  1889;  decided  March  19,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  1,  1888, 
which  reversed  an  order  of  Special  Term  allowing  the  town 
of  Amsterdam  to  intervene  in  an  action  brought  by  plaintiff 
against  Thatcher,  as  overseer  of  said  town. 

Nathcmid  C,  MoaJc  for  appellants. 

E.  jP.  Wh4te  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Juutjs  Catlm,  Jr.,  et  al.,  Executors,  etc.,  Plaintiffs,  v.  The 
Domestic  and  Foreign  Missionaky  Societt  of  the 
Protestant  Episoopax.  Church  in  the  United  States  of 
America  et  al.,  Defendants. 

This  case  presented  the  same  questions  and  was  argued  and 
decided  with  Catlin  v.  Trustees,  etc.y  et  al.     {Ante,  p.  133.) 
SioKBLS  — Vok.  LXYIII,    79 
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William  T.  Mortimer  et  al.,  Executors,  etc.,  Respondents,  v. 
The  Metropolitan  Elevated  Railway  Company  et  al., 
Appellants. 

(Argued  March  6,  1889;  decided  March  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  22,  1887,  which  afltened  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

Ed/uya/rd  S.  Ra^paUo  for  appellants. 

John,  E.  Pa/rsona  for  respondents. 

Agree  to  affirm ;  no  opinion. 
AH  concur. 
Judgment  affirmed. 


Mary  Bleylb,  Administratrix,  etc..  Respondent,  v.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant. 

(Argued  March  7,  1889;  decided  March  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fif tJi  judicial  department,  entered  upon  an  order 
made  October  21,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  on  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

James  F.  OlucJc  for  appellant. 

StihoeU  c&  Sill  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Dykman  Odbll,  Respondent,  v.  Isaac  Buckhout,  Executor, 
etc.,  Appellant 

(Submitted  March  7,  1889;  decided  March  36,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

Z.  C.  cfe  W.  P.  PlaU  for  appellant. 

Thomas  NeUon  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur.  • 

Judgment  affirmed. 


Stephen  V.  Harkness,  Appellant,  v.  The  New  York  Ele- 
vated Raii^boad  Company  et  al.,  Respondents. 

(Argued  March  8,  1889;  decided  March  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  21, 1887,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn. 

WilUcmi  H.  Amoux  and  <7.  P.  Cowles  for  appellant. 

JuUen  T.  Dames  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Sabah  Wostman  et  al.,  Kespondents,  v.  Masy  A.  Robinsok^ 
Impleaded,  etc.,  Appellant. 

(Argued  March  11,  1889;  decided  Mardi  36,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  9,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  an  order  overruling  a  demurrer  to 
the  complaint  and  which  directed  final  judgment. 

John  W.  Fiahe  for  appellant. 

Harrison  S.  Moore  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur.  • 

Judgment  affirmed. 


JoHK  Kelly,  Administrator,  etc.,  Eespondent,  v.  The  Twenty- 
third  Stbeet  Railway  Company,  Appellant 

(Argued  March  11,  1889;  decided  Maich  26,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  6,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  on  a  verdict. 

ZesUe  W.  BttseeU  for  appellant. 

Alfred  StecJder  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl,  J.,  dissenting. 

Judgment  affirmed. 
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Winston  Jones,  as  Assignee,  etc.,  Respondent,  v.  The 
Mbechants'  National  Bank  of  the  City  of  New  Yobk, 
Appellant. 

(Argued  March  19,  1889;  decided  March  36,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  18,  1888, 
which  affirmed  an  order  of  the  Circuit  canceling  the  clerk's 
minutes  of  trial  and  substituting  other  minutes,  and  an  order 
of  Special  Term  amending  judgment  for  plaintifi  and 
reconstructing  the  judgment-roll. 

The  following  is  the  mem.  of  opinion : 

"  The  verdict  of  the  jury  disposed  of  the  real  issues  involved 
in  the  action.  It  remained  only  to  compute  the  interest  and 
ascertain  the  value  of  the  property  at  the  time  of  the  trial 
and  to  put  the  verdict  in  proper  form.  The  appellant  claims 
that  at  the  time  the  verdict  was  directed  there  was  an  agree- 
ment, by  consent  in  open  court,  that  the  interest  should  b© 
subsequently  computed  by  the  court  unless  counsel  could  agree 
upon  the  same.  On  the  other  hand,  it  is  claimed  by  the 
plaintiff  that  it  was  stipulated  that  counsel  should  agree 
between  themselves  upon  the  interest  and  the  value  of  the 
property,  or  if  they  could  not,  that  the  evidence  as  to  them 
should  be  taken  before  the  judge,  without  the  jury,  before  the 
entry  of  judgment.  As  there  was  a  conflict  in  regard  to  what 
the  precise  agreement  was,  we  must  take  the  facts  here  a^ 
claimed  by  the  plaintiff.  The  interest  was  subsequently  com- 
puted and  proof  of  the  value  of  the  property  at  the  time  of 
the  trial  was  taken  before  the  judge,  and  all  that  the  courts 
have  been  trying  to  do  since,  and  have  actually  accomplished, 
has  been  to  carry  out  the  stipulation  and  to  put  the  verdict  in 
proper  form  and  cause  the  entry  of  the  proper  judgment. 
The  verdict  and  judgment  as  finally  recorded  and  entered  are 
in  precise  conformity  with  the  agreement  of  counsel  and  the 
requirements  of  the  law;  and  the  only  relief  against  the 
judgment,  to  which  the  appellant  is  now  entitled,  is  by  an 
appeal  therefrom. 
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"  We  think  the  court  had  the  power  to  make  the  orders 
appealed  from  in  the  exercise  of  its  discretion,  and  this  appeal 
should,  therefore,  be  dismissed,  with  costs." 

John  E,  BurriU  for  appellant. 

Burton  N.  Harrison  for  respondent. 

Per  Cwtiomh  mem.  for  dismissal  of  appeaL 
All  concur,  except  Gray,  J.,  not  voting. 
Appeal  dismissal. 


William  M.  Howrrr,  Appellant,  v.  Isaiah  M.  Mebbill, 
Impleaded,  etc.,  Bespondent. 

As  to  whether  relief  wiU  be  given  to  an  attorney,  having  a  lien  upon  a  judg- 
ment for  his  costs,  against  a  fraudulent  satisfaction  thereof  by  his  client 
upon  a  summary  application  by  motion,  or  he  wiU  be  required  to  bring 
suit,  is  within  the  discretion  of  the  Supreme  Court,  and  its  determination 
is  not  reviewable  here. 

(Argued  March  19,  1889;  decided  March  26,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  June  25, 1888, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
set  aside  a  satisfaction  of  judgment  herein. 

The  following  is  the  mem.  of  opinion : 

"  On  the  24th  day  of  May,  1881,  the  plaintiff,  by  Van  Name, 
his  attorney  of  record,  obtained  judgment  against  the  defend- 
ant for  $230  damages  and  $107^^  costs  and  disbursements. 
On  the  14th  of  April,  1882,  the  defendant  paid  the  plaintiff 
$150  and  took  from  him  a  satisfaction  piece.  Both  plaintiff 
and  defendant  refuse  to  pay  the  attorney  his  costs  in  the  action, 
and  the  attorney,  in  his  own  behalf,  moved  the  court  to  set 
aside  *  the  satisfaction  of  the  judgment  to  the  extent  of  the 
costs  and  disbursements.'  At  Special  Term  the  motion  was 
opposed  by  affidavits  and  was  denied  by  the  court  Upon 
appeal  the  General  Term  affirmed  the  order.  The  plaintiff's 
lien  upon  the  cause  of  action  and  the  judgment  is  undoubted 
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(Code,  §  66),  but  the  lien  might  be  waived  or  lost  by  the  con- 
duct of  the  attorney ;  and  whether,  assuming  its  existence, 
relief  should  be  given  against  a  fraudulent  satisfaction  upon  a 
summary  application  by  motion,  or  upon  action  brought,  was 
within  the  discretion  of  the  Supreme  Court,  subject  to  no 
interference  by  an  appellate  tribunal.  Here  the  appeal  in 
both  courts  was  by  the  plaintiff  in  the  action  and  his  attorney 
jointly.  If  the  motion  papers  are  to  be  credited,  it  might 
easily  be  held  that  the  plaintiff  colluded  with  the  defendant, 
and,  for  aught  that  appears,  the  Supreme  Court  thought  it 
expedient  to  leave  the  attorney  to  ajBsert  his  right,  if  any  he 
had,  by  action. 

"  The  appeal  should,  therefore,  be  dismissed." 

Ovaries  R,  Hall  for  appellant. 

Thomas  TT.  Fitzgerald  for  respondent. 

Danfobth,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


113    63t| 

Ann  Mulholland,  Appellant,  v.  The  Mayor,  Aldermen  and     ^%^{ 
Commonalty  of  the  City  of  New  York,  Respondent.  ^^-£1. 

'  ^  1118    881 

(189    6041 

A  contract  between  M.,  plaintiff's  assignor  and  defendant,  for  grading  and     []^  <^j 
flagging  one  of  its  streets,  permitted  a  change  of  the  grade  indicated  upon      '  \\z  681 
the  plan  and  profile  of  the  work  without  additional  compensation.      dl61   262 
Tlirough  the  erroneous  action  of  defendant's  engineer,  not  from  any     V\V6  681 
intentional  change  of  plan,  more  work  was  required  of  the  contractor     I    160  528 
and  additional  expense  was  incurred  by  him  than  would  have  been  neces- 
sary under  the  contract.    Hdd^  that  plaintiff  was  entitled  to  recover  for 
the  additional  labor  and  expense  according  to  its  value  and  amount;  that 
she  was  not  confined  to  the  rate  of  compensation  provided  in  the  contract 
for  similar  work. 

(Argued  March  4,  1889;  decided  March  29,  1889.) 

Appeal  from  judgmentof  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  21,  1887,  which  affirmed  a  judgment  in  favor 
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of  defendant,  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  first  cause  of  action,  set  forth  in  plaintiffs  complaint 
herein,  was  for  a  balance  alleged  to  be  due  on  a  contract 
between  John  MulhoUand,  plaintiffs  assignor,  and  defendant, 
for  grading,  setting  curb  and  gutter  stones  and  flagging  one 
of  defendant's  streets.  A  second  cause  of  action  was  for 
damages  alleged  to  have  been  caused  by  defendant's  engineers 
in  giving  to  the  contractor  wrong  grades,  in  conforming  to 
which  and  in  correcting  the  error  a  large  amount  of  additional 
work  and  expenditure  was  •  required,  which  would  not  have 
been  necessary  under  the  contract.  The  answer  set  up,  among 
other  things,  various  counter-claims. 

The  trial  court  charged  that  plaintiff  had  made  out  no  case 
for  the  jury  as  to  the  second  cause  of  action.  The  court  here 
held  that,  as  to  the  first  cause  of  action  and  the  counter-claims, 
the  evidence  was  sufficient  to  justify  the  verdict  of  the  jury. 

As  to  the  second  cause  of  action  the  opinion  is  as  follows : 

"  We  are,  however,  of  opinion  that  the  learned  trial:  judge 
erred  in  holding,  as  matter  of  law,  that  the  plaintiff  had  no 
case  for  the  jury  under  his  second  cause  of  action  as  alleged 
in  the  complaint.  We  do  not  think  it  expedient  to  discuss 
the  evidence.  It  tends  to  show  that,  by  the  action  of  the 
defendant's  engineers,  more  work  was  required  from  the 
plaintiff  than  would,  under  the  contract,  have  been  necessary 
for  its  completion,  and  that  by  their  interference  he  was  sub- 
jected to  additional  expense  in  its  performance.  That  labor 
was  not  within  the  original  plan,  but  caused  by  a  deviation 
from  it,  and  for  its  accomplishment  was,  in  fact,  useless.  It 
was  not  occasioned  by  any  intentional  change  of  grade  from 
that  indicated  upon  the  plan  and  profile  of  the  work  and, 
therefore,  was  not  within  the  terms  of  the  agreement,  which 
permits  a  change  without  additional  compensation.  The 
'  change  was  erroneous,  and  if  in  the  correction  of  the  error  or 
by  reason  of  it  the  plaintiff  performed  extra  labor  and  incurred 
increased  expense,  he  is  entitled  to  recover  according  to  its 
value  and  amount,  and  is  not  confined  to  the  rate  of  compen- 
sation provided  for  similar  works  by  the  special  contract 
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"  The  questions  raised  by  the  issues  presented  in  the  second 
cause  of  action  should  have  been  submitted  to  the  jury,  and 
for  the  error  in  the  trial  court  in  withholding  them,  the  judg- 
ment should  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event." 

Z.  LafJin  Kellogg  for  appellant. 

D,  J,  Dean  for  respondent. 

Danfobth,  J.,  reads  for  reversal  and  new  triai. 
All  concur. 
Judgment  reversed. 


John  Burlingame,  Respondent,  v.  William  H.  Mandbvillk, 

Appellant. 

(Argued  March  12,  1889;  decided  March  29,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  July  21,  1885,  which  aflSrmed  a  judgment  in  favor  of 
pkintiflE,  entered  upon  a  verdict. 

Frank  Rumsey  for  appellant. 

J.  H.  Wa/rmg  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
AH  concur. 
Judgment  affirmed. 


Ellen  E.  Lyon  et  aL,  as  Administrators,  etc.,  Respondents,  *o. 
The  Port  Henry  Iron  Ore  Company  of  Lake  Champlain, 
Appellant. 

(Argued  March  18,  1889;  decided  March  29,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  January  26,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  on  a  verdict. 

Chester  McLaughlin  for  appellant. 

Richard  L.  Hamd  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Feanklin  Sidway,  as  Executor,  etc.,  Appellant,  v.  Cuba  Statb 
Bank,  Respondent. 

(Argued  March  14,  1880;  decided  March  29,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  October  19, 
1883,  which  reversed  a  judgment  in  favor  of  plaintiff,  entered 
upon  the  report  of  a  referee  and  ordered  a  new  trial  before 
another  referee. 

Ernest  K.  Wea/ver  for  appellant. 

H,  E.  Sickels  for  respondent. 

Agree  to  affirm  order  and  for  judgment  absolute  against 
plaintiff  on  stipulation ;  no  opinion. 
All  concur. 
Ordered  accordingly. 


Harriet  Van  Horne,  as  Administratrix,  etc.,  Appellant,  v. 
The  Boston,  Hoosac  Tunnel  and  Western  Railway 
Company,  Respondent. 

(Argued  March  14,  1889;  decided  March  29,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  November  16,  1886,  wliich  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  directing  a  nonsuit  at 
Circuit. 

Charles  S.  Zester  for  appellant 

T.  F.  HamUton  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Caroline  L.  Robinson,  as  Admmistratrix,  etc..  Respondent,. 
7),  James  A.  Stbikeb,  Appellant. 

(Argued  March  14,  1889;  decided  March  29,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  on  a  verdict. 

TF.  F,  Durvning  for  appellant. 

Charles  De  Hart  Brower  for  respondent. 

Agree  to  affirm ;  no  opinion. 

AH  concur,  except  Earl,  J.,  dissenting. 

Judgment  affirmed. 


Leanber  "W.   Kaufman,  as    Executor,  etc..  Appellant,  v^ 
Francis  A.  Schoefel,  as  Sheriff,  etc..  Respondent. 

(Submitted  March  15,  1889;  decided  March  29,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  30,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 
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Oeorge  D.  Forsyth  for  appellant. 
Henry  O.  Danfortk  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Danforth,  J.,  taking  no  part 

Judgment  affirmed. 


Henry  C.  Adams,  Respondent,  ^.  Thomas  C.  Van  Brunt, 

Appellant 

(Argued  March  5, 1889;  decided  March  20,  1889.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  General 
Term  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  entered  upon  an  order  made  February  16, 1889, 
which  affirmed  a  judgment,  entered  upon  a  decision  of  the 
Oeneral  Term  of  the  City  Court  of  New  York  affirming  a 
judgment  of  said  City  Court  in  favor  of  plaintiflE. 

ThomoLa  C.  Ennever  for  motion. 

Lemuel  Skidmore  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Motion  granted. 


Mary  E.  MoKenna,  as  Administratrix,  etc..  Appellant,  v. 
The  East  River  Ferry  Company,  Respondent. 

(Argued  March  13, 1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  9,  1887,  which  affirmed  a  judgment,  entered  upon 
an  order  dismissing  the  complaint,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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Eugene  Buvlinga/me  for  appellant. 

NdtJum  Bijur  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Rugbb,  Ch.  J.,  Andrews  and  Dantorth^ 
JJ.,  dissenting. 
Judgment  affirmed. 


Margaret  Budd,  Appellant  and  Respondent  v.  Stephen  A. 
Walker,  as  Executor,  etc..  Appellant  and  Respondent. 

In  an  action  for  an  accounting  as  to  moneys  alleged  to  have  been  placed  in 
the  hands  of  S.,  defendant's  testator,  by  plaintiff  for  investment,  the  only 
evidence  presented  was  a  letter  from  8.  to  plaintiff,  which,  after  acknowl- 
edging the  receipt  of  the  money  and  that  it  was  drawing  interest  at  seven 
per  cent,  continued  as  follows:  "  If  I  can  find  an  opportunity  of  pur- 
chasing a  mortgage  *  *  *  whereby  I  can,  without  risk,  secure  a 
greatdt  profit,  I  shall  do  so  unless  you  wish  to  make  any  other  use  of  the 
money;  should  you  ^desire  to  use  it,  please  let  me  know."  Held,  that 
the  relation  of  plaintiff  to  the  decedent  was  that  of  a  creditor  upon  a 
simple  contract,  not  that  of  a  beneficiary  under  a  trust;  that  the  amount 
was  payable  at  once  and  the  statute  of  limitations  then  began  to  run,  and 
after  the  lapse  of  six  years  was  a  bar  to  the  action. 

(Argued  March  14,  1889;  decided  April  16,  1889.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  23,  1888,  which  aflSrmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

"  This  action  was  brought  in  1882  for  an  accounting,  among 
other  things,  because  (1),  as  the  complaint  states,  on  the  22d  of 
January,  1859,  the  ^  plaintiff  intrusted  to  Smales,  the  defend- 
ant's testator,  $953.72,  which  sum  the  testator  shortly  there- 
after informed  her  he  had  invested  for  her  at  seven  per  cent 
per  annum.'  (2.)  Because,  ^  on  or  about  September,  1866,  the 
testator  took  up  his  residence  with  the  plaintiff  in  the  house 
then  occupied  by  her,  being  No.  29  "West  Thirty-third  street, 
in  the  city  of  New  York,  and  continued  there  until  the  month 
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Oeorge  D.  Forsyth  for  appellant. 
Henry  O.  Danforth  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Danfoeth,  J.,  taking  no  part. 

Judgment  affirmed. 


Hbney  C.  Adams,  Respondent,  v,  Thomas  C.  Van  Beunt, 

Appellant 

(Argued  March  5, 1889;  decided  March  29,  1889.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Gteneral 
Term  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  entered  upon  an  order  made  February  16, 1889, 
which  affirmed  a  judgment,  entered  upon  a  decision  of  the 
Oeneral  Term  of  the  City  Court  of  New  York  affirming  a 
judgment  of  said  City  Court  in  favor  of  plaintiff. 

Thomas  C,  Ennever  for  motion. 

Lemud  Skidmore  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Motion  granted. 


Mary  E.  MoKenna,  as  Administratrix,  etc.,  Appellant,  v. 
The  East  River  Ferry  Company,  Respondent. 

(Argued  March  18,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  9,  1887,  which  affirmed  a  judgment,  entered  upon 
an  order  dismissing  the  complaint,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial 
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Eugene  Burlingame  for  appellant. 

Natkom  BijuT  for  respondeat. 

Agree  to  aflSrm ;  no  opinion. 

AD  concur,  except  Ruoeb,  Ch.  J.,  Andrews  and  Danfobth^ 
JJ.,  dissenting. 
Judgment  affirmed. 


Masoaset  Budd,  Appellant  and  Respondent  v.  Stephen  A. 
Walkeb,  as  Executor,  etc..  Appellant  and  Respondent. 

In  an  action  for  an  accounting  as  to  moneys  alleged  to  have  been  placed  in 
the  hands  of  S.,  defendant's  testator,  by  plaintiff  for  investment,  the  only 
evidence  presented  was  a  letter  from  8.  to  plaintiff,  which,  after  acknowl- 
edging the  receipt  of  the  money  and  that  it  was  drawing  interest  at  seven 
per  cent,  continued  as  follows:  "  If  I  can  find  an  opportunity  of  pur- 
chasing a  mortgage  *  *  *  whereby  I  can,  without  risk,  secure  a 
greats  profit,  I  shall  do  so  unless  you  wish  to  make  any  other  use  of  the 
money;  should  you  .desire  to  use  it,  please  let  me  know."  Hdd,  that 
the  relation  of  plaintiff  to  the  decedent  was  that  of  a  creditor  upon  a 
simple  contract,  not  that  of  a  beneficiary  under  a  trust;  that  the  amount 
was  payable  at  once  and  the  statute  of  limitations  then  began  to  run,  and 
after  the  lapse  of  six  years  was  a  bar  to  the  action. 

(Argued  March  14,  1889;  decided  April  16,  1889.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  23,  1888,  which  aflSrmed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

"  This  action  was  brought  in  1882  for  an  accounting,  among 
other  things,  because  (1),  as  the  complaint  states,  on  the  22d  of 
January,  1859,  the  '  plaintiff  intrusted  to  Smales,  the  defend- 
ant's testator,  $953.72,  which  sum  the  testator  shortly  there- 
after informed  her  he  had  invested  for  her  at  seven  per  cent 
per  annum.'  (2.)  Because,  '  on  or  about  September,  1866,  the 
testator  took  up  his  residence  with  the  plaintiff  in  the  house 
then  occupied  by  her,  being  No.  29  "West  Thirty-third  street, 
in  the  city  of  New  York,  and  continued  there  until  the  month 


638  MEMORANDA  OF 

of  August,  in  the  year  1870,  when  said  testator  and  the  plaintiflE 
removed  therefrom  to  the  house  No.  164  Fifth  avenue,  where 
they  resided  until  the  time  of  the  death  of  said  testator,  in 
March,  1881 ;  that  during  all  the  period  from  said  Septem- 
ber 1,  1866,  down  to  the  time  of  his  death,  the  said  houses 
were  successively  occupied,  kept  up  and  maintained  for  the 
joint  benefit  and  joint  account  of  said  testator  and  said  plaint- 
iff, and  with  the  agreement  between  them  that  said  testator 
should  bear,  pay  and  contribute  his  own  proper  share  or  pro- 
portion of  the  expenses  of  the  same  in  consideration  of  the 
benefit  and  advantage  derived  by  him  therefrom.' 

^^  The  answer  admits  that  the  plaintiff  and  the  testator,  at 
the  time  of  his  death,  and  for  a  long  time  prior  thereto,  resided 
at  the  house  last  named.  No.  164  Fifth  avenue,  but  denies  the 
other  allegations  going  to  make  up  any  cause  of  action,  and, 
as  affirmative  matter,  sets  up  the  statute  limiting  actions  upon 
contract  to  six  years  after  the  right  of  action  accrued. 

As  to  the  first  cause  of  action,  the  court  here  say :  "  Its 
only  support  is  a  paper  produced  by  the  plaintiff  in  the  hand- 
writing of  the  testator,  and  running  thus :       i 

^  New  York,  January  22,  1859. 
^  Dear  Mrs.  Van  Kleeok  : 

*I  have  this  day  received  from  Mrs.  Meinell,  on  your 
account,  six  hundred  and  fifty-three  dollars  and  seventy-two 
cents  ($653.72),  which,  together  with  the  three  hundred  dol- 
lars ($300)  you  deposited  in  my  hands  about  the  first  Septem- 
ber last,  are  now  drawing  interest  at  the  rate  of  seven  per  cent 
If  I  can  find  an  opportunity  of  purchasing  a  mortgage,  such  as  I 
mentioned  to  you,  whereby  I  can,  without  risk,  secure  a  greater 
profit,  I  shall  do  so,  unless  you  wish  to  make  any  other  use  of 
the  money.     Should  you  desire  to  use  it,  please  let  me  know. 

^H.  SMALES.' 

"  Mrs.  Van  Kleeck,  to  whom  the  letter  is  addressed,  became  in 
1862,  by  marriage,  Mrs.  Budd,  and  is  the  plaintiff.  In  1859, 
Mrs.  Meinell  was  in  New  York  and  the  plaintiff  was  in  Europe. 
The  transaction  appears  to  be  explained  in  a  letter  dated 
January  2,  1859,  written  by  Smales  to  the  plaintiff,  and  in 
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which,  referring  to  Mrs.  Meinell,  he  says :  '  She  mentioned 
your  having  requested  her  to  hand  me  the  amount  of  some 
commissions  executed  for  her  in  Paris,  and  that  she  should  do 
so  as  soon  as  they  are  completed,  and  I  told  her  I  supposed 
you  would  send  me  some  directions  on  the  subject.'  Both 
letters  were  written  by  him  in  New  York,  and  sent  to  her  in 
Paris  by  mail.  The  letter  and  its  recitals  are,  of  course,  evi- 
dence between  the  parties  of  the  facts  recited.  It,  therefore, 
appears  that  in  September,l858,  the  plaintiflE  deposited  with  the 
testator  $300,  and  that  on  the  22d  day  of  January,  1859,  he 
received  on  her  account  $653.72,  and  that  both  sums  were 
bearing  interest  at  the  rate  of  seven  per  cent.  The  money 
was  subject  to  her  order  and  to  any  use  she  might  choose  to 
put  it  from  that  moment.  So  the  letter  states,  and  such 
would  be  the  impUcation  if  there  were  no  statement.  As  to 
the  decedent,  her  relation  was  that  of  a  creditor  upon  a  simple 
contract  and  not  that  of  a  beneficiary  under  a  trust.  He  was 
at  once  liable  to  pay  as  debtor,  whether  he  became  such  in  his 
character  as  attorney,  collecting  money  for  his  client,  or 
whether  by  transmission  from  her  he  received  it  as  her  agent. 
There  is  no  evidence  that  either  sum  was  placed  in  his  hands 
for  investment.  He  does,  indeed,  suggest  the  purchase  of  a 
bond  and  mortgage,  ^  if  the  opportunity  was  found,'  but  not 
then  even  if  the  plaintiff  wished  to  *  make  any  other  use  of 
the  money,'  and  as  to  that  he  asked  to  be  informed.  It  does 
not  appear  that  such  information  was  given.  The  testator  did 
not  constitute  himself  a  trustee,  or  express  an  intention  to 
become  one ;  and  the  relation  between  the  parties,  as  to  the 
money  in  his  hands,  is  to  be  implied  from  the  mere  fact  that 
the  money  belonged  to  the  plaintiff.  He  assumed  no  duty  nor 
was  he  requested  to  assume  a  trust.  There  are  no  words 
showing  that  the  money  was  so  taken,  nor  any  evidence  that 
the  plaintiff  desired  an  investment  or  in  any  way  assented  to 
his  suggestion,  but  if  the  contrary  should  be  assumed,  that  his 
suggestion  to  put  the  money  out  on  bond  and  mortgage  had 
been  accepted  by  the  plaintiff,  the  presumption  would  be  that 
in  accordance  with  the  duty  thus  imposed  the  instrument 
would  be  taken  in  her  name,  and  there  is  no  claim  that  he 
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made  any  in  his  own  name  or  took  secmity  to  himself.  The 
letter  is  a  mere  admission  of  the  receipt  of  the  money 
mentioned  in  it.  It  was  payable  at  once,  and  the  fact  that  it 
bore  interest  did  not  prevent  the  statute  of  limitations  from 
beginning  to  operate.  ( Wenman  v.  Mohawk  Ins.  Co.^  13 
"Wend.  267.)  Its  passage  as  to  either  item  was  not  obstructed. 
That  statute  was,  we  think,  an  answer  to  the  first  cause  of 
action. 

"As  to  the  second  cause  of  action  the  court  held  there  was 
not  evidence  sufficient  to  sustain  a  finding  for  plaintifE." 

William  G,  Wilson  for  plaintifE. 

Charles  E.  MiUer  for  defendant. 

Danfokth,  J.,  reads  for  reversal  and  new  trial 
All  concur,  except  Rugeb,  Ch.  J.,  not  voting. 
Judgment  reversed. 


Cathasike  Ann  MoClttng,  as  Administratrix,  etc..  Appellant, 
V.  Maby  a.  Foshour  et  al„  Respondents, 

(Submitted  March  15,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  15, 1887,  which  reversed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee,  and  granted 
a  new  trial. 

2>.  W.  Sparling  for  appellant. 

E,  Ritzema  De  Chrove  for  respondents. 

Agree  to  affirm  and  for  judgment  absolute  for  def q^dant8 ; 
no  opinion. 
All  concur. 
Judgment  accordingly. 
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Samuel  H.  Kissam,  as  Executor,  etc.,  Respondent,  v.  John 
CoNSALUs,  as  Surviving  Executor,  Appellant. 

(Argued  March  18,  18B0;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  November  Term,  1886,  which  modified  and 
affirmed,  as  modified,  a  judgment  in  favor  of  plaintiflF,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

M  F.  BulZard  for  appellant. 

Edganr  T.  Brackett  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Bbyan  J.  O^DoNNELL,  as  Administrator,  etc..  Appellant,  v. 
The  New  York  Central  and  Hudson  River  Railroad 
Company,  Respondent. 

(Argued  March  18,  1889;  decided  April  16, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  15, 1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  nonsuiting  the  plaintiff 
on  trial. 

Louis  MarahaU  for  appellant. 

Framk  H.  Hiscock  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Ruger,  Ch.  J.,  Andrews  and  Dan- 
FORTH,  JJ.,  dissenting. 
Judgment  affirmed. 
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The  Fibst  General  ob  Six  Peinciple  Baphbt  Society  of 
WiLLETT,  Appellant,  v.  Aabon  B.  Looms,  as  President  of 
The  Fbeb  Will  Baptist  Society  of  Willbtt,  Respondent. 

(Argued  March  19,  1889;  decided  April  16, 1889.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Conrt  in  the  fonrth  judicial  department,  made  November  23, 
1888,  which  reversed  an  order  of  Special  Term  denying  a 
motion  by  defendant  to  vacate  an  attachment  and  granted 
said  motion. 

Jf'rankUn  Pierce  for  appellant. 

W.  J.  Mamiamye  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Almiba  Lee,  Appellant,  'o.  The  Co-opebative  'Life  Ain> 
Accident  Association  of  the  United  States,  Respondent. 

(Submitted  March  19, 1889;  decided  April  16, 1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  23, 1888, 
which  reversed  an  order  denying  a  motion  by  defendant  to 
vacate  an  attachment  and  granted  said'  motion. 

Abd  Orooh  for  appellant. 

I^eeda  <&  Morse  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


r 
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James  R.  Bowles,  as  Administrator,  etc..  Respondent,  v.  The 
Rome,  Watebtown  and  Oodensbubg  Railboad  Company, 
Appellant. 

(Submitted  March  20,  1889;  decided  April  16,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  21, 1887,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial. 

Edmund  B.  Wynn  for  appellant. 

A.  Walker  Otis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
William  H.  Hollister  et  al.,  as  Executors,  etc. 

(Argued  March  20,  1880;  decided  April  16,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  February,  1888,  which  affirmed  a 
decree  of  the  surrogate  of  the  county  of  Greene  upon  the 
final  accounting  of  the  executors  of  Osmer  Hollister^  deceased. 

John  A,  Ghnawold  for  appellant. 

A.  T.  Glea/rwaiter  for  respondent. 

Agree  to  reverse  judgment  of  General  Term  and  decree  of 
surrogate  on  opinion  of  Parker,  J.,  below,  and  cajse  remitted 
to  surrogate  for  further  proceedings. 

All  concur,  except  Andrews,  Danforth  and  Gray,  JJ., 
dissenting. 

Judgment  reversed. 
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ili  5^1     Tacee  McD.  Habpeb,  Appellant,  v.  Lilub  Dowdnet  et  al., 
as  Administrators,  etc.,  Respondents. 

No  tax  or  assessment  is  a  lien  or  incumbrance  within  the  meaning  of  a 
covenant  against  them  imtil  the  amount  thereof  is  ascertained  or 
determined. 

Where,  therefore,  prior  to  the  execution  and  delivery  of  a  deed  of  premises 
in  the  city  of  New  York  containing  such  a  covenant,  the  work  of  paving 
a  street  had  been  completed  by  the  city  pursuant  to  an  ordinance  of  the 
common  council  duly  passed  and  the  expense  of  the  work  paid  by  the 
city,  but  the  apportionment  of  the  amount  upon  the  persons  and  prop- 
arty  benefited  was  not  made  until  thereafter,  when  a  proportion  thereof 
was  assessed  upon  the  premises  conveyed  and  was  paid  by  the  grantee. 
Held,  that  an  action  upon  the  covenant  to  recover  the  amount  so  paid 
was  not  maintainable. 

(Argued  March  22,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  20, 1888, 
in  favor  of  defendant,  entered  upon  an  agreed  case  submitted 
under  section  1379  of  the  Code  of  Civil  Procedure. 

The  facts  submitted  were,  in  substance,  these :  In  December, 
1881,  the  common  council  of  the  city  of  New  York  duly 
passed  an  ordinance  pursuant  to  its  charter  (Chap.  335,  Laws 
of  1873),  see,  also.  Consolidation  Act  (Chap.  404,  Laws  of 
1883),  that  a  specified  portion  of  Fifth  avenue  be  paved  with 
granite  block,  and  that  for  a  more  speedy  execution  of  the 
work  it  be  done  by  the  city.  The  work  was  completed  in 
November,  1882,  and  in  December  of  that  year  the  commis- 
sioner of  public  works  certified  the  amount  of  the  expenses 
and  that  the  work  had  been  completed  and  accepted,  and  in 
January,  1883,  the  contractor  was  duly  paid  by  the  city.  In 
April,  1883,  defendant's  intestate  conveyed  to  plaintiff  certain 
premises  by  deed,  containing  a  covenant  that  they  were  free, 
clear  and  discharged  of  all "  charges,  *  *  *  taxes,  assess- 
ments and  incumbrances,"  excepting  a  mortgage  specified.  In 
November,  1883,  an  apportionment  of  the  expenses  of  the 
improvement  was  made  and  $964.30  thereof  was  assessed  upon 
the  premises  conveyed,  which  was  paid  by  plaintiff.    The 
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question  was  as  to  whether  the  facts  constituted  a  breach  of 
the  covenant. 

The  following  is  the  mem.  of  opinion  : 

"  Facts  substantially  Uke  those  presented  in  this  case,  so  far 
as  the  assessment  proceedings  are  concerned,  were  brought 
before  us  by  Abraham  Dowdney  in  his  action  against  the  city 
of  New  York  (64  N.  T.  186),  and  upon  similiar  covenants 
they  raised  the  same  question  of  law.  The  Supreme  Court 
was  of  the  opinion  that  the  covenants  gave  no  right  to  the 
relief  sought,  and  so  far  this  court  agreed,  but  upon  other  cir- 
cumstances of  the  case,  admitted  by  demurrer,  the  courts 
differed  and  the  plaintiflE  action  was  maintained.  Those  cir- 
cumstances do  not  exist  here,  and  the  principle  enunciated  by 
both  courts,  in  deciding  the  first  point,  was  not,  as  the  appel- 
lant's counsel  supposes,  ^  obiter, '  but  essential  to  the  decision 
then  made.  The  rule  there  declared  is  easily  understood  and 
plain  in  its  application.  It  was  held  that  no  lax  or  assessment 
could  exist  so  as  to  be  a  lien  or  incumbrance  within  the  mean- 
ing of  a  covenant  against  them  until  the  amount  thereof 
should  be  ascertained  or  determined.  To  the  same  effect  is 
our  decision  in  Lathers  v.  Keogh  (109  N.  T.  583).  In  the 
case  at  bar  this  was  not  done  until  November  27,  1883,  when 
the  apportionment  was  made  and  the  assessment  imposed  upon 
the  premises.  The  contract  was  merged  in  the  deed,  and  tlie 
deed  was  executed  and  delivered  in  April  preceding  this 
apportionment.  There  was,  therefore,  neither  a  breach  of  con- 
tract nor  of  the  covenant. 

"Consequently,  the  appeal  fails  and  the  judgment  of  the 
court  below  should  be  affirmed. " 

Robert  E.  Deyo  for  appellant. 

Horace  K,  Dougherty  for  respondent. 

Danfoeth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Olive  Akms,  Eespondent,  v.  Wm.  D,  Arms,  as  Executor,  etc., 

Appellant. 

(Argued  March  22,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  January  10,  1888,  which  aflBtrmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  upon  a  promissory  note.  The  only  ques- 
tion of  importance  presented  here  was  as  to  whether  the  trial 
court  should  have  submitted  to  the  jury  to  decide  upon  the 
genuineness  of  the  note  sued  upon,  which  said  court  declined 
to  do.  The  court  here  held  that  the  evidence  did  not  require 
such  a  submission. 

Wdt8on  M.  Rogers  for  appellant. 

Levi  H,  Brown  for  respondent. 

Peceham,  J.,  reads  for  affirmance. 
AU  concur. 
Judgment  affirmed. 


EnrTH  Storm  et  al..  Respondents,  'y.  Thomas  Storm  et  al.,  as 
Executors,  etc..  Appellants. 

(Submitted  March  26,  1889;  decidedWLpril  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  decision  of  tlie  court  on  trial  at 
Special  Term. 

William  A.  Boyd  and  Fred,  W.  Diehl  for  appellants. 

Theodore  W,  Dwight  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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LovENTiA  L.  MuBPHT,  as  Administratrix,  etc.,  Respondent,  v. 
Joshua  S.  Loomis,  Appellant. 

(Submitted  March  22,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  13,  1884,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  on  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Watson  M,  Bogera  for  appellant 

F.  N.  Fitch  for  respondent. 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
'    Judgment  affirmed. 


The  People  of  the  State  of  New  Tobk,  Respondent,  v, 
John  Kelly,  Appellant 

The  provision  of  the  Code  of  Criminal  Procedure  (§  628,  as  amended  by 
Chap.  498,  Laws  of  1887),  authorizing  this  court,  on  appeal,  in  a  crimi- 
nal action  "when  the  judgment  is  of  death"  to  order  a  new  trial  if 
"  satisfied  that  the  verdict  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception  shall 
have  been  taken  or  not  in  the  court  below,"  does  not  authorize  a  review 
of  findings  of  fact  of  a  jury,  founded  on  sufficient  evidence,  or  a  reversal 
simply  because  of  a  difference  of  opinion  on  the  facts  between  the  court 
and  the  jury;  it  simply  invests  the  court  with  power  to  order  a  new  trial 
where,  upon  a  consideration  of  the  whole  case,  it  is  manifest  injustice 
has  been  done,  although  the  question  has  not  been  properly  raised  by 
exceptions. 

After  a  witness  for  the  prosecution,  on  the  trial  of  an  indictment  for  mur- 
der, who  had  witnessed  the  homicide,  had  testified  to  the  circumstances 
attending  it,  and  had  shown  in  his  testimony  a  disposition  to  favor  the 
prisoner,  the  district  attorney,  with  the  avowed  purpose  of  refreshing 
his  recollection,  asked  him  if  he  had  not  previously  testified  to  certain 
other  facts  specified.  The  witness  admitted  that  he  had  so  testified,  and 
upon  being  asked  if  it  was  true,  answered  that  it  was.  Held,  that  the 
method  pursued  to  refresh  the  witnesses'  recollection  was  proper. 
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It  is  not  sufficient  to  excuse  a  person  from  the  consequences  of  a  fatal 
assault  upon  another,  that  he  was  provoked  thereto  by  an  angiy  con- 
troversy of  words  alone,  however  aggravating,  and  when  the  parties 
are  unequal  in  strength,  and  the  assaulting  party  being  the  stronger,  and 
having  no  reason  to  apprehend  physical  injury  from  the  other,  uses  a 
dangerous  weapon,  the  question  whether  it  was  used  with  homicidal 
intent  is  one  of  fact  for  the  jury. 

(Argued  March  27,  1889;  decided  April  16,  1889.) 

The  following  are  extracts  from  the  opinion  herein : 

"  The  defendant  was  indicted  for  the  cryne  of  murder  in 
the  first  degree  for  killing  one  Eleanor  O'Shea,  by  striking 
her  on  the  head  with  a  hammer,  at  the  town  of  Geneva  in  the 
connty  of  Ontario,  on  the  6th  day  of  November,  1888.  At  a 
trial  in  the  Court  of  Oyer  and  Terminer,  held  in  said  county 
in  December,  1888,  the  defendant  was  convicted  of  the  crime 
charged,  and,  in  pursuance  of  the  provisions  of  the  Code  of 
Criminal  Procedure  as  amended  by  chapter  498  of  the  Laws 
of  1887,  has  appealed  directly  to  this  court  from  the  judgment 
entered  upon  his  conviction.  Upon  such  an  appeal  we  are 
required  to  examine  the  whole  case  and  determine  whether, 
in  our  opinion,  *  the  verdict  was  against  the  weight  of  evidence, 
or  against  law,  or  that  justice  requires  a  new  trial,  whether  any 
exception  shall  have  been  taken  or  not  in  the  court  belo\^.' 

"We  do  not  think  that  this  provision  was  intended  to 
authorize  this  court  to  review  findings  of  fact,  founded  upon 
sufficient  evidence,  made  by  the  jury,  or  to  reverse  judgments 
simply  because  of  a  difference  of  opinion  on  the  facts  between 
this  court  and  the  jury ;  but  it  was  intended  to  invest  the  court 
with  the  power  of  ordering  a  new  trial  in  cases  where,  upon 
a  consideration  of  the  whole  case,  it  is  manifest  that  injustice 
has  been  done,  although  the  question  has  not  been  properly 
raised  by  exceptions  in  the  court  below.  {People  v,  Cignaraley 
110  N.  T.  23.) 

"This  provision  undoubtedly  gives  great  latitude  of 
authority  to  the  court  in  granting  new  trials  to  convicted 
offenders,  but  it  is  an  authority  which  must  be  exercised  under 
the  restraint  of  settled  rules  and  in  accordance  with  established 
principles  of  law  regulating  and  defining  the  duties  of  appel- 
late tribunals  in  reviewing  the  juda^ments  of  trial  courts.    It 
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is  claimed  that  a  consideration  of  the  evidence  shows  a  lack 
of  proof  of  that  premediation  and  deliberation  in  the  com- 
mission of  the  offense,  which  is  required  by  the  statute  to 
sustain  a  conviction. 

"  There  is  no  serious  question  in  the  case  but  that  Eleanor 
O'Shea  came  to  her  death  in  consequence  of  a  blow  inflicted 
with  an  iron  hammer  upon  her  head  by  John  Kelly,  or  but  that 
the  blow  was  intentionally  given  for  the  purpose  of  inflicting 
serious  bodily  injury  upon  said  O'Shea.  The  principal 
question  in  the  case  is  the  determination  of  the  particular 
intent  with  which  the  defendant  struck  the  blow.  This  can 
be  ascertained  only  by  an  examination  of  the  facts  proved  on 
the  trial." 

After  a  full  consideration  of  the  testimony,  the  opinion 
continues : 

"  Upon  this  evidence  it  was,  we  think,  a  fair  question  for 
the  jury  to  determine  whether  the  death  of  O'Shea  was  pro- 
duced by  that  degree  of  deliberation  and  premeditation  which 
rendered  it  murder  in  the  first  degree.  So  far  as  this  case  is 
concerned  the  inquiry  is,  whether  the  evidence  established  the 
fact  that  Eleanor  O'Shea  was  killed  from  a  deliberate  and  pre- 
meditated design  to  effect  her  death.  (Penal  Code,  §  183.)  If 
she  was,  then  the  defendant  was  guilty  of  murder  in  the  first 
degree  and  was  properly  convicted  of  the  offense.  It  is  not 
sufficient  to  excuse  a  person  from  the  consequences  of  a  fatal 
assault  upon  another,  that  he  has  been  provoked  thereto  by  an 
angry  controversy  of  words  alone,  however  aggravating  they 
may  have  been ;  but  when  such  language  induces  a  personal 
conflict  of  strength  between  parties  of  comparatively  equal 
ability  to  inflict  injury,  the  seizure  of  a  dangerous  weapon, 
accidentally  near,  by  one  of  the  parties,  and  a  blow  given  in  the 
heat  of  passion,  might  be  regarded  by  a  jury  as  excusable. 
This,  however,  is  not  the  rule  when  the  parties  are  imequal  in 
strength  and  the  assaulting  party  has  no  reason  to  apprehend 
physical  injury  from  the  other.  Here  the  violence  was  initi- 
ated by  the  defendant,  and,  although  he  had  no  reason  to 
anticipate  adequate  resistance,  it  was  followed  up  and  continued 
after  his  adversary  had  been  silenced  and  disarmed. 
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"That  there  was  abundant  evidence  of  deliberation  and 
premeditation  in  striking  the  blow  which  caused  death  we  do 
not  consider  a  debatable  question  in  the  case,  but  whether  it 
was  delivered  with  homicidal  intent  is  a  question  about  which 
some  difference  of  opinion  might  exist.  We  think,  however, 
upon  the  whole  evidence,  that  the  jury,  who  saw  the  parties 
and  their  witnesses  and  heard  their  evidence  and  could  judge 
of  their  intejligence  and  credibility,  had  better  opportunities 
for  fitrriving  at  a  correct  conclusion  in  respect  to  the  question 
than  an  appellate  tribunal  possesses. 

"  The  evidence  that  the  affray  had  apparently  terminated 
and  O'Shea  retired  to  the  comer  of  the  room  most  remote 
from  Kelly,  with  an  evident  intent  to  avoid  him,  and  that  he 
then  sought  her  out,  after  an  opportunity  to  reflect  upon  his 
course  of  action,  with  the  obvious  purpose  of  continuing  the 
affray,  armed  with  a  new  and  dangerous  weapon,  is  very 
persuasive  proof  of  a  deliberate  and  determined  purpose  on 
his  part.  {People  v.  SuUmmiy  7  N.  Y.  396.)  It  is  obvious 
that  Kelly  never  considered  himself  in  danger  of  bodily  harm 
from  O'Shea ;  he  had  silenced  her  tongue  and  she  showed  no 
disposition  to  renew  the  controversy,  and  all  apparent  reason 
for  continuing  it  had  ceased  except  a  purpose  on  his  part  to 
inflict  punishment  upon  her.  He  then,  apparently,  armed  him- 
self with  the  hammer,  a  dangerous  if  not  deadly  weapon,  and 
proceeded  across  the  room  to  attack  a  defenseless  and  unresisting 
woman,  not  possibly  with  the  intention  of  striking  her  in  the 
first  instance,  but  evidently  with  a  view  of  compelling,  in 
some  way,  a  retraction  of  her  charges  against  him.  In  the 
event  that  she  refused,  it  was  a  natural  inference,  from  the  evi- 
dence, that  he  intended  to  strike  her  on  the  head,  a  vulnerable 
and  vital  spot,  with  the  consequences  which  would  naturally  fol- 
low from  such  a  blow.  It  is  not  possible  that  he  could  have  sup- 
posed it  would  be  haimless,  and  it  is  difficult  to  see  how  he  could 
have  expected  it  would  be  otherwise  than  fatal  The  indiffer- 
ence with  which  he  witnessed  her  struggle  to  reach  the  pantry 
and  his  peremptory  disposition  of  Mahar  for  the  night,  thufr 
removing  the  only  person  from  the  house  who  was  friendly  ta 
the  deceased  and  capable  and  willing  to  render  assistance  in 
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her  extremity,  Bhowed  cruel  disposition  and  a  reckless  disregard 
of  human  life,  and  bore  strongly  upon  the  intent  with  which 
the  blow  was  inflicted.  That  he  considered  the  provocation 
given  to  him  by  O'Shea  a  sufficient  reason  for  killing  a  human 
being  was  ostentatiously  avowed  by  him  immediately  after 
the  affray,  and  might  fairly  have  been  considered  by  the  jury 
as  an  attempted  justification  of  consequences  which  he  then 
apprehended  and  probably  premeditated.  The  hindrance 
which  O'Shea  had  for  a  long  time  presented  to  the  continuance 
of  his  illict  intercourse  with  his  paramour  furnishes  a  motive* 
for  the  crime,  which  might  have  been  considered  by  the  jury 
sufficiently  strong  to  induce  him  to  attempt  the  life  of  the 
deceased. 

"We  are,  therefore,  on  the  whole  case,  of  the  opinion  that 
the  evidence  supports  the  verdict  of  the  jury,  and  that  there 
is  no  sufficient  reason  in  the  facts  of  the  case  to  authorize  the 
conclusion  that  injustice  has  been  done  the  defendant  by  the 
judgment  appealed  from. 

"  The  only  other  point  made  by  the  appellant  of  any  import- 
ance is  that  raised  by  the  objection  to  questions  put  to  the 
witness  Mahar  by  the  People  respecting  testimony  previously 
given  by  him  before  the  committing  magistrate  and  the  grand 
jury.  Mahar  had  omitted  to  testify  in  detail  to  the  movements 
of  Kelly  between  the  time  when  the  deceased  returned  to  the 
kitchen  and  the  infliction  of  the  fatal  blow.  With  the  obvious 
and  avowed  purpose  of  refreshing  his  recollection,  the  district 
attorney  asked  whether  he  had  not  previously  sworn  that 
Kelly  moved  coolly  across  from  the  north-east  to  the  south- 
west comer  of  the  room  where  O'Shea  stood ;  and,  also,  whether 
Kelly  did  not  then  address  her  in  a  low  and  quiet  tone  of 
voice.  The  witness  admitted  that  he  so  testified,  and,  upon  the 
further  question  as  to  whether  that  was  the  fact,  he  answered 
that  it  was.  This  was  certainly  quite  material  evidence,  and, 
if  it  was  true,  was  competent  on  the  part  of  the  People.  The 
fact  that  he  omitted  to  testify  to  it  on  his  direct-examination 
must  be  ascribed  either  to  his  f  orgetf  ulness  or  a  disposition  to 
befriend  the  accused  by  its  suppression.  He  had  given  no 
evidence  conflicting  with  this  statement,  and  it  tended  in  no 
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degree  to  contradict  his  testimony.  The  manner  in  which 
it  was  drawn  out  might  affect  the  credibility  of  the  witness 
with  the  jury,  but,  having  affirmed  the  truth  of  the  facts  aside 
from  his  admissions  as  to  his  testimony  on  the  previous  occasion, 
it  was  the  province  of  the  jury  to  give  such  credit  to  his  evi- 
dence as  it  was  entitled  to. 

"  We  are  of  the  opinion,  within  the  rule  laid  down  in  Btil- 
lard  V.  Pea/raaU  (53  N.  Y.  230),  that  it  was  proper  for  the 
People  to  refresh  the  recollection  of  the  witness  in  the  manner 
pursued  in  this  case." 

Edwi/n,  Hicks  for  appellant. 

Frank  Rice  for  respondent. 

EuoEE,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Abraha3i  R.  Yan  Nest,  Appellant,  'o.  The  Mayoe,  Alder- 
men AND  Commonalty  of  the  Crry  of  New  York, 
Respondent. 

(Argued  March  28,  1889;  decided  April  16.  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  8,  1886,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Oeorge  G.  Munger  for  appellant. 

WHMann  C.  Turner  for  respondent. 

Agree  to  affirm  on  decisions  in  Diefenthaler  v.  May  or ^  etc., 
(Ill  N.  Y.  331)  and  PMj>8  v.  Mayor,  etc.  (112  id.  216) ;  no 
opinion. 

All  concur. 

Judgment  affirmed. 
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Betsy  Tonkins,  as  Administratrix,  etc.,  Respondent,  v.  The 
New  York  Ferry  Company,  Appellant. 

(Argued  March  29,  1889;  decided  April  16,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  February,  1888,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Peter  G.  Sendrick  for  appellant. 

James  C.  Foley  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  E.  Hubbell  et  al..  Appellants,  -y.  Daniel  Buhler 
et  al..  Respondents,  Impleaded,  etc.,  et  al.,  Appellants. 

(Argued  March  19,  1889;  decided  April  28,  1889.) 

Appeal  from  order  of  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  13, 
1888,  which  reversed  in  part  an  order  of  Special  Term  upon 
hearing  of  exceptions  to  report  of  a  referee  stating  accounts, 
of  receiver;  also,  appeal  from  an  order  of  said  General  Term 
of  same  date  reversing  an  order  of  Special  Term  denying  a 
motion  to  resettle  the  order  of  General  Term  first  appealed 
from. 

TF".  O,  Tracy  for  Hubbell  et  al.,  appellants. 

Payaon  MerrilZ  for  Richards  et  al.,  appellants. 

A,  R,  Dyett  for  respondents. 
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Agree  to  reverse  on  opinion  of  Williams,  J.,  below. 
All  concur,  except  Rugbr,  Ch.  J.,  who  reads  for  affirmance, 
and  Danfoeth,  J.,  concurring. 
Order  reversed. 


Lizzie  Gfibebt,  Respondent,  v.  Cabbie  P.  Saundebs  et  aL, 
Respondents  et  al.,  Appellants. 

(Submitted  AprU  16,  1889;  decided  April  28,  1889.) 

Motion  to  dismiss  an  appeal  from  a  decision  of  the  General 
*Term  of  the  Supreme  Court  in  the  first  judicial  department, 
which  affirmed  an  interlocutory  judgment,  entered  upon  a 
decision  of  the  court  at  Special  Term. 

James  JU.  Sunt  for  motion. 

Alfred  J5.  Cruikshcmk  opposed. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Johanna  Fbank,  as  Administratrix,  etc.,  Respondent,  ^. 
Iba  L.  Otis  et  al..  Appellants. 

(Argued  April  15,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Edwcurd  Harris  for  appellants. 

C.  D.  KieKd  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Finch  and  Geat,  JJ.,  dissentmg. 

Judgment  affirmed. 
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Thomas  M.  King  et  aL,  Respondents,  v.  Rbon  Babnes  et  al., 

Appellants. 

(Argued  April  16,  1889;  decided  May  8,  1889.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  11, 
1889,  which  aflSrmed  an  order  of  Special  Term  appointing  a 
receiver  of  the  New  York  Transit  and  Terminal  Company 
(Limited). 

WtHdam  B.  Somblower  for  appellants. 

William  W.  MaoFa/rland  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Thohas  M.  Eino  et  al.,  Appellants,  *o.  Reon  Babnes, 
Impleaded,  etc..  Respondent 

(Argued  April  16,  1889;  decided  May  8,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  11, 
1889,  which  denied  a  motion  to  dismiss  an  appeal  from  an  order 
providing  for  the  taking  of  oral  testimony  in  contempt  pro- 
ceedings before  a  referee. 

WaiMarrh  W.  Mac  FarUmd  for  appellants. 

WUliamfi  B.  HomUower  for  respondent. 

Atgree  to  dismiss ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Thomas  M.  King  et  al.,  Respondents,  v.  John  H.  Post, 
Impleaded,  etc.,  Appellant. 

(Argued  April  16,  1889;  decided  May  8,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  11, 
1889,  which  affirmed  an  order  of  Special  Term  punishing  the 
defendant,  John  H.  Post,  for  contempt. 

WiUia/m  B,  Sbrriblower  for  appellant. 

William  W.  MacFa/rUmd  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  Mary  E.  Hynes,  as 
General  Guardian,  etc.,  of  William  R.  Hynbs  et  al., 
Infants,  for  Leave  to  seU  Real  Estate  of  said  Infants. 

(Argued  April  16,  1889;  decided  May  8,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  28, 1889, 
which  reversed  an  order  of  Special  Term  correcting  and 
amending  a  former  order. 

Damd  McClv/re  for  appellant. 

Trv/mcm  H.  Baldwin  and  TT.  H.  Secor  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Ruger,  Ch.  J.,  not  voting. 

Order  affirmed. 
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Susie  N.  Cady,  as  Administratrix,  etc.,  Respondent,  v.  The 
Mebchants^  Bank  of  Roghestes,  Lnpleaded,  etc.» 
Appellant. 

(Argued  April  17,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1888,  which  aflSrmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

William  NatKamAd  Cogswell  for  appellant. 

ChaHes  B.  Keder  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mart  A  Thornton  et  al.,  as  Executors,  etc.,  Respondents,  v. 
Isaac  Harris  et  al,  as  Executors,  etc.,  Appellants. 

(Argued  April  17,  1889;  decided  May  8,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  14,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict. 

JoJm  Mc  Crone  for  appellants. 

Anthony  Barrett  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Byeon  D.  McAlpine  et  al.,  as  Executors,  etc. 

Byeon  D.  MoAlpinb  et  al.,  as  Executors,  etc.,  Appellants,  v. 
Chables  B.  Potter,  Respondent. 

(Argued  April  18,  1889;  decided  May  8, 1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  March  27, 1888, 
which  reversed  a  decree  of  the  Surrogate's  Court  of  Monroe 
county  upon  a  judicial  settlement  of  the  accounts  of  the 
executors  of  Henry  S.  Potter,  deceased. 

Spencer  Clmton  for  appellants. 

S.  D.  Bervdey  for  respondent. 

Appeal  dismissed  on  argument. 


Minnie  B.  Brown,  Respondent,  v.  Nathan  C.  Phelps,  as 
Executor,  etc.,  Appellant. 

(Submitted  April  18,  1889;  decided  May  8,  1889.) 

AlPpeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  iu  the  fourth  judicial  department,  entered  upon  an 
order  made  April  17,  1888,  which  affirmed  a  decree  of  the 
Surrogate's  Court  of  Oneida  county,  requiring  the  executor 
of  Milo  Mitchell,  deceased,  to  pay  a  legacy  to  plaintifE. 

Walter  BaUou  for  appellant. 

John  S.  Baker  for  respondent. 

Agree  to  afiirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Eliza  Mekwin,  as  Administratrix,  etc.,  Respondent,  v.  The    149  842 

Manhattan  Railway  Company,  Appellant.  i  ^^^      ^^^ 

Iel73         569 
(Argued  April  19,  1880;  decided  May  8,  1889.)  ' 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coui-t  in  the  first  judicial  department,  entered  upon  an  order 
made  May  22,  1888,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

JEdwo/rd  S.  BapaUo  for  appellant. 

27u>mas  P.  Wickes  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Maby  Lee,  as  Administratrix,  etc..  Appellant,  v.  Babbow 
Steamship  Company,  etc..  Respondent. 

(Argued  April  19,  1889;  decided  May  8, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  the  city  and  county  of  New  York,  entered 
upon  an  order  made  April  4, 1887,  which  reversed  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  granted  a 
new  trial. 

A.  O.  Vcmderpod  for  appellant. 

Frederiok  D.  Oedmsy  for  respondent. 

Appeal  dismissed  on  argument. 
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Allen  A.  Perkins,  Appellant,  v.  The  State  of  New  York, 

Respondent. 

While  the  fact  that  the  commissioners  of  the  Board  of  Claimis,  under  the 
act  of  1888  (C;hap.  206,  Laws  of  1888),  are  required  to  view  premises 
claimed  to  have  been  damaged  by  the  state,  and  to  act  to  some  extent 
upon  their  own  judgment,  does  not  deprive  this  court  of  the  power  to 
review  their  award  upon  the  question  of  damages;  yet,  as  they  may  and 
must  base  their  award  upon  knowledge  derived  from  that  view  as  well  as 
the  evidence  of  witnesses,  unless  it  appears  that  they  adopted  some 
erroneous  rule  of  damages,  or  the  evidence  and  their  findings  show  that 
they  have  misconceived  the  facts,  and  erred  in  their  estimate,  their  award 
will  not  be  interfered  with. 

(Submitted  April  28, 1889;  decided  May  8,  1880.) 

Appeal  from  an  award  made  by  the  Board  of  Claims 
November  20, 1884.  The  claim  was  presented  under  the  act 
chapter  205,  Laws  of  1883,  for  damages  to  claimant's  land  by 
the  flowing  of  water,  caused  by  raising  the  dam  across  the 
Susquehanna  river  at  Binghamton. 

After  stating  .the  substance  of  the  testimony,  the  opinion 
then  proceeds  as  follows: 

"  The  requirement  that  the  commissioners  of  the  Board  of 
Claims  should  view  the  premises  was  inserted  in  the  statute  for 
some  purpose.  The  view  which  they  are  required  to  make  is 
not  a  mere  idle  ceremony.  It  is  intended  to  aid  their  judg- 
ment on  the  question  of  damages,  and  to  enable  them  to  appre- 
ciate the  evidence  and  give  to  it  its  proper  weight.  They  are 
not  bound  to  be  governed  entirely  by  the  evidence  of  witnesses 
but  they  may  base  their  award,  and  must  base  it,  upon  the  knowl- 
edge derived  from  that  view  and  the  evidence  of  the  witnesses. 
Such  has  been  the  uniform  practice  imder  similar  statutes. 
{Matter  of  William  and  Anthony  Streets,  19  Wend.  678, 695 ; 
Matter  of  Rondout  <&  Oswego  R.  R.  Co.,  5  Lans.  298 ;  Mat- 
ter of  Boston  Road,  27  Hun,  409 ;  Matter  of  Staten  Inland 
Ra/pid  Transit  Co,,  47  id.  396 ;  Mai^^er  of  City  of  Buffalo, 
1  N.  T.  State  Rep.  742 ;  Matter  of  P.  P.  &  C.  L  R.  R.  Co., 
85  N.  T.  489,  494.) 

"  Under  the  general  laws  applicable  to  the  city  of  New  York 
in  street  opening  cases,  and  under  the  general  railroad  act  of 
1850,  and  numerous  other  acts,  commissioners  of  estimate  and 
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appraisement  are  required  to  view  the  lands  in  reference  to 
whicli  their  action  is  invoked,  as  well  as  to  receive  evidence. 
They  are  selected  from  their  supposed  competency  to  deal  with 
the  matters  submitted  to  them,  and  are  impartial,  and  generally 
they  must  be  as  well  qualified  as  any  three  witnesses  to  form  a 
judgment,  from  their  personal  view  and  examination,  of  the 
damages  which  ought  to  be  awarded.  The  basis  upon  which 
damages  are  to  be  estimated  is  frequently  very  uncertain,  and 
estimates  of  friendly  witnesses  upon  questions  of  value  and 
damage  must  frequently  be  prejudiced,  uncertain  and  unreli- 
able, and  hence  it  is  a  wise  provision  of  law  which  requires 
the  commissioners  in  such  cases  to  view  the  premises  and  take 
ocular  proof  of  their  condition.  Here  the  commissioners 
had  for  consideration  what  their  own  eyes  could  see  upon  the 
lands,  the  fact  that  the  plaintiff's  witnesses  had  no  reliable  basis 
for  their  estimate  of  damages,  as  they  varied  in  their  estimates 
from  $5,000  to  upwards  of  $10,000,  the  fact  that  the  claimant 
a  few  years  before  bought  the  land  at  from  $250  to  $300  per 
acre,  and  the  evidence  of  the  single  witness  that  the  land  had 
not  really  been  damaged.  Under  such  circumstances,  we  do 
not  think  that  there  is  such  a  case  upon  this  appeal  as  requires 
this  court  to  reverse  the  award  on  the  ground  of  its 
insufficiency. 

"  The  fact  that  the  conmiissioners  are  required  to  view  the 
premises  and  to  act  to  some  extent  upon  their  own  judgment, 
informed  by  ocular  evidence,  does  not  deprive  this  court  of 
the  power  to  review  their  award  upon  the  question  of  dam- 
ages. They  may  adopt  some  erroneous  rule  of  damages,  and 
their  findings  may  be  such,  and  the  case,  upon  all  the  evidence, 
may  be  such  as  to  show  that  they  misconceived  the  facts  and 
erred  in  their  estimate.  We  cannot  say  that  this  is  such  a  case, 
and  the  award  should,  therefore,  be  affirmed,  with  costs." 

jD.  G,  Iiichard8  for  appellant. 

Charles  F,  Tabor^  attorney-general,  for  respondent. 

Eaul,  J.,  reads  for  affirmance. 
All  concur. 
Award  affirmed. 
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llil  fl^ol     Joseph  S.  Cohu  et  al.,  Administrators,  etc.,  Eespondents,  v. 

Joseph  Husson,  Appellant. 

In  an  action  upon  a  promissory  note  the  complaint  set  forth  the  note  and 
alleged  that  plaintiffs  were  the  owners  thereof,  but  did  not  allege  that  it 
was  executed  by  defendant  or  that  any  specified  sum  was  due  plaintift 
thereon  as  required  by  the  Code  of  Civil  Procedure  (§  584).  The  answer 
admitted  the  execution  of  the  note  by  defendant;  it  did  not  allege  pay- 
ment, but  set  up  as  a  defense  want  of  consideration.  Held,  that  if  the 
complaint  would  have  been  held  defective  on  demurrer,  the  defect  was 
cured  by  the  answer;  and  that  the  complaint  might  be  deemed  amended. 

The  complaint  averred  that  letters  of  administration  were  duly  issued  and 
granted  to  plaintiffs  by  the  surrogate  of  the  county  of  New  York  and 
that  they  duly  qualified.  Eeld,  sufficient;  that  it  was  not  necessary  to 
set  forth  the  facts  showing  the  surrogate  had  jurisdiction. 

(Argued  April  19,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  April  11,  188Y,  which 
affirmed  a  judgment  in  favor  of  plaintifEs,  entered  upon  a 
verdict  and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  following  is  an  extract  from  the  opinion : 

"  This  action  was  brought  to  recover  upon  a  promissory  note, 
of  which  the  following  is  a  copy : 

'  $750.00.  New  Toek,  December  11,  1878. 

*  Five  months  after  date  I  promise  to  pay  to  the  i>rder  of 
Mr.  Henry  S.  Cohu,  seven  hundred  and  fifty  dollars  at  the 
Brooklyn  Bank,  in  the  city  of  Brooklyn,  value  received. 

'NewTork,  ll-14r-'79. 

*  JOSEPH  HUSSON.' 

"  The  defendant,  in  his  answer,  did  not  deny  any  of  the 
allegations  of  the  complaint,  but  alleged,  for  a  first  defense, 
that  the  note  set  up  in  the  complaint  had  no  legal  inception  ; 
that  it  was  given  to  plaintiffs'  intestate  for  his  accommodation 
in  exchange  for  a  note  of  the  same  tenor  given  by  him  to  the 
defendant,  which  note  had  not  been  paid  by  him,  or  by  the 
plaintiffs,  as  his  executors,  and  that  they  did  not  hold  the  same. 
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For  a  second  defense,  the  defendant  alleged  that  the  intestate 
made  his  promissory  note,  of  which  the  following  is  a  copy : 

'  New  Yoek,  A7igust  11,  1879. 
'  Two  months  after  date  I  promise  to  pay  to  the  order  of 

Joseph  Husson,  seven  hundred  and  fifty  dollars,  at ,  value 

received. 

'  HENRY  S.  COHU.' 

"  And  that  he  deHvered  the  same,  for  value,  to  the  defend- 
ant, who  has  ever  since  been  the  owner  and  holder  thereof, 
and  that  the  same  has  never  been  paid. 

"  In  their  reply  the  plaintiffs  denied  that  the  note  set  forth 
in  the  answer  had  any  legal  inception ;  and  alleged  that  it  was 
one  of  a  series  of  notes  given  by  the  intestate  to  the  defendant 
without  consideration,  and  purely  for  his  accommodation. 

"  At  the  opening  of  the  case,  upon  the  trial,  defendant's 
counsel  moved  to  dismiss  the  complaint  upon  the  ground  that 
it  did  not,  upon  its  face,  set  forth  facts  sufficient  to  constitute 
a  cause  of  action.  The  motion  was  denied,  and  the  defendant 
excepted.  It  is  true  that  the  complaint  is  not  in  compliance 
with  section  534  of  the  Code,  as  it  does  not  state  that  there  is 
due  to  the  plaintiffs  on  the  note  from  the  defendant  a  specified 
sum  which  they  claim.  They  simply  allege  that  they  are  the 
lawful  owners  and  holders  of  the  note,  and  set  it  out.  They 
do  not  allege  that  it  was  executed  by  the  defendant ;  nor  do 
they  allege  that  any  sum  whatever  is  due  thereon  to  them. 
But  this  defect  in  the  complaint  is  cured  by  the  answer,  in 
which  the  execution  of  the  note  by  the  defendant  is  admitted, 
and  there  is  no  allegation  that  it  has  been  paid.  Therefore, 
even  if  the  complaint  would  have  been  held  defective,  if 
demurred  to,  the  defect  was  cured  by  the  answer,  and  the 
complaint  may  now  be  deemed  amended.  (Code,  §§  721-723  ; 
JBcUe  V.  Graham,  11  N.  Y.  237  ;  Pratt  v.  IT,  R.  R.  R.  Co., 
21  id.  305 ;  Haddow  v.  Luiidy,  59  id.  328.)   . 

"It  was  also  claimed  that  the  complaint  was  defective 
because  it  did  not  allege  facts  showing  that  the  surrogate  of 
New  York  county,  by  whom  plaintiffs  were  appointed  admin- 
istrators, had  jurisdiction  to  appoint  them.     But  the  allegation 
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in  the  complaint  is  that  the  letters  of  administration  were  duly 
issued  and  granted  to  the  plaintiffs  by  the  surrogate  appointing 
them  administrators  of  all  the  goods,  chattels  and  credits  of 
the  deceased,  and  that  they  duly  qualified  as  such,  and  entered 
upon  tlie  duties  of  their  office.  These  allegations  must  be 
held  sufficient  as  against  an  extremely  technical  objection 
taken  for  the  first  time  at  the  trial. 

"  Upon  the  trial  it  was  substantially  undisputed  that  the 
plaintiffs  were  entitled  to  recover  upon  the  note  set  forth  in 
the  complaint.  They  held  that  note,  and  it  was  also  proved 
that  they  held  a  note  signed  by  their  intestate,  payable  to 
defendant's  order  of  the  same  date,  for  the  same  amoimt,  pay- 
able at  the  same  time  and  the  same  place,  which  had  on  it  the 
indorsement  of  the  defendant  and  other  indorsements  showing 
that  it  had  been  discounted  and  used.  The  evidence  showed 
that  these  notes  were,  at  their  date,  exchanged  by  the  parties 
for  their  mutual  accommodation ;  and  it  appeared  that  Cohu 
did  not  use  the  note  given  to  him,  and  that  the  defendant  did 
use  and  have  the  benefit  of  Cohu's  note,  but  that  he  did  not 
pay  the  same.  So  it  is  clear  that  these  plaintiffs  were 
entitled  to  recover  upon  the  note  set  forth  in  the  complaint." 

The  balance  of  the  opinion  is  taken  up  with  a  discussion 
of  the  facts  proved  to  sustain  the  counter-claim  set  forth  in 
the  answer  and  the  defense  thereto.  The  court  coming  to  the 
conclusion  that  the  evidence  was  sufficient  to  sustain  the 
defense. 

Edward  P,  Wilder  for  appellant. 

Ahram  Kling  for  respondents. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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George  H,  Claek,  as  Administrator,  etc.,  Respondent,  v. 
John  W.  Hannan,  Appellant. 

(Argued  April  22,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1888,  which  aflSrmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  and 
aflSrmed  an  order  of  Special  Tenn  denying  a  motion  for  a 
new  trial. 

Adelbert  Moot  for  appellant. 

Damd  If.  Salisbury  for  respondent. 

Agree  to  aflirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


DroEMAN  Waldbon,  as  Executor,  etc..  Respondent,  v.  Chaeles 
SoHLANG,  Appellant. 

(Argued  April  22,  1889;  decided  June  4, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  19,  1888,  which  directed  a  judgment  in  favor  of 
plaintiff  upon  a  case  submitted  under  section  1279  of  the 
Code  of  Civil  Procedure, 

James  JU.  Baldwin  for  appellant. 

John  K,  Yam,  Ness  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 
Judgment  affirmed. 
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Benjamin  F.  IJnderhill  et  aLylndividaallyandas  Executors^ 
etc.,  Bespondents,  v.  Sabah  A.  Underbill  et  al.,  Impleaded, 
etc.,  Appellants. 

(Argued  April  23,  1889.-  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  npon  an  order 
made  December  14,  1886,  which  affirmed  an  interlocutory 
judgment  in  favor  of  plaintiffs,  entered  upon  a  decision  of  the 
court  on  a  trial  without  a  jury. 

Thmnaa  Nelson  for  appellants. 

Theodore  Fitch  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabta  M.  Knapp,  as  Executrix,  etc.,  Eespondent,  v.  Habrt 
HoLLiNs,  Jr.,  et  al..  Impleaded,  etc.,  Appellants. 

(Argued  April  23,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  15,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Alfred  E.  Mudge  for  appellants. 

Joseph  A.  Burr^  Jr.^  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  Coen  Exchange  Bank  of  Chicago,  Respondent,  v. 
Alphonso  W,  Blye,  as  Receiver,  etc.,  Appellant. 

(Argued  April  23,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  March,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  directed  by 
the  court. 

Samud  B.  Clarke  for  appellant. 

Z,  A,  G(yuld  for  respondent. 

Agree  to  affirm ;  no  opinion. 
-411  concur. 
Judgment  affirmed. 


Maby  Cullen,  as  Administratrix,  etc..  Respondent,  v.  The* 
President,  Managers  and  Company  of  the  Delaware. 
AND  Hudson  Canal  Company,  Appellant. 

The  neglect  of  the  employes  of  a  railroad  company  to  ring  the  bell  or  blow 
the  whistle  of  an  engine  approachftig  a  crossing  does  not  excuse  a. 
traveler  on  the  highway  from  exercising  care  on  his  part,  in  looking  and 
listening  before  crossing  the  railroad  tracks,  in  order  to  escape  the  danger 
of  moving  trains. 

(Argued  April  24,  1889;  decided  June  4,  1889.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  January  26, 1886, 
which  reversed  a  judgment  entered  upon  an  order  nonsuiting- 
plaintiff  on  trial,  and  granted  a  new.  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  Michael  Cullen,  plaintiff's 
intestate,  who  was  killed'at  a  crossing  on  defendant's  road  by 
a  collision  with  an  engine  which  was  backing  at  a  high  rate 
of  speed  and  approached  the  crossing  from  the  south  without 
ringing  the  bell,  blowing  the  whistle  or  giving  any  notice. 
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The  deceased  was  driving  a  young  horse  attached  to  a  wagon, 
-and,  as  testified  to  by  plaintiffs  witness,  approached  the  cross- 
ing without  slackening  his  speed  and  without  looking  in  the 
direction  from  which  the  engine  was  approaching  until  he  got 
upon  the  tracks.  It  appeared  indisputably  that  from  a  point 
seventy  feet  from  the  crossing  the  track  to  the  south  could 
have  been  seen  for  one  hundred  and  forty-six  feet  by  the 
deceased,  if  he  had  looked,  and  fifty  feet  from  the  crossing  he 
could  have  seen  it  for  two  hundred  and  twenty  feet. 

The  court  held  the  nonsuit  was  properly  granted. 

The  following  is  an  extract  from  the  opinion : 

"It  seems  very  plain  that  the  duty  which  rests  upon  a 
traveler  in  approaching  a  railroad  crossing,  to  look  and  listen, 
was  not  discharged  by  the  intestate.  It  may  be  said  that  he 
was  thrown  off  his  guard  by  not  hearing  the  engine ;  by  the 
omission  of  the  defendant's  servants  to  ring  the  bell  or  sound 
the  whistle ;  by  the  fact  that  engines  or  trains  were  seldom 
moved  on  this  road  on  Sunday,  and,  in  addition,  it  is  urged  that 
he  could  not  have  looked  south  without  partially  turning  around, 
and  that  if  he  had  seen  the  engine  he  would  have  difficulty  in 
turning  his  wagon  in  the  highway  at  that  point.  But  we  cannot 
listen  to  these  suggestions  without  opening  the  door  to  excuses 
which  in  the  end  would  subvert  the  rule  which,  on  the  whole, 
tends,  we  think,  to  protect  lif  e,*viz.,  that  the  omission  of  arailroad 
company  to  perform  its  duty,  under  circumstances  like  these, 
does  not  justify  a  traveler  on  a  highway  in  not  observing  care  on 
his  own  part  by  looking  and  listening  before  crossing  a  railroad 
track,  inr  order  to  escape  the  danger  of  moving  trains.  There 
is  no  evidence  that  the  intestate  did  look  or  listen.  On  the 
contrary,  the  strong  inference  from  the  evidence  is  that  he 
neither  looked  nor  listened,  and  there  is  no  reasonable  ground 
for  the  supposition  that  he  was  in  a  position  where  he  had  to 
choose  between  imminent  perils,  and  that  he  could  not  have 
escaped  one  without  encountering  the  other. 

"  We  think  the  judgment  of  the  Greneral  Term  should  be 
reversed  and  the  judgment  of  nonsuit  affirmed." 

Edwin  Young  for  appellant. 

A,  D.  Wait  for  respondent. 
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Andrews,  J.,  reads  for  reversal  of  order  of  General  Term 
and  for  aflSrmance  of  judgment. 

All  concur,  except  Danforth,  J.,  dissenting,  and  Peckham,  J., 
not  voting. 
'    Order  reversed  and  judgment  aflirmed. 


Mart  C.  Eembr,  as  Administratrix,  etc..  Respondent,  v.  The 
Long  Island  Railroad  Company,  Appellant. 

(Argued  April  24,  1889;  decided  June  4,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  17, 1888,  which  aflirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict,  and  aflBrmed  an  order 
denying  a  motion  for  a  new  trial. 

^.  JB.  Hinsdale  for  appellant. 

C.  D.  Rust  for  respondent. 

Agree  to  aflirm ;  no  opinion. 
All  concur. 
'    Judgment  afl[irmed. 


Hezekiah  Peck,  Appellant,  v.  Julia  F.  Kirtz,  as  Adminis- 
tratrix,  etc.,  Kespondent. 

(Argued  April  24,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  May  1,  1888,  which  aflirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

J.  M,  Dunnvag  for  appellant. 

J.  D.  Decker  for  respondent. 

Agree  to  aflirm ;  no  opinion. 
All  concur. 
Judgment  aflfirmed. 
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in?  5iq|     'Thomas  B.  Clask,  an  Infant,  by  Guardian  ad  litem,  Eespond- 
1^  %i  ent,  V,  The  New  York,  Lake  Erie  anb  Western  Rail- 

1p^^  ROAD  Company,  Appellant. 
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(Submitted  April  25,  1889;  decided  June  4,  1889.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
•Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  1,  1886,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  aflSrmed  an  order  denying 
a  motion  for  a  new  trial. 

James  H.  Stevens  for  appellant. 

Leslie  W.  WeUvngton  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 


Louis  Boldt,  an  Infant,  by  Guardian,  etc.,  Eespondent,  v.' 
William  D.  Murray,  Appellant. 

(Argued  April  26,  1889;  decided  June  4, 1889.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1886,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirmed 
An  order  denying  a  new  trial. 

William  B.  Hoyt  for  appellant. 

George  M.  Osgoodby  for  respondent. 

Agree  to  affirm  on  opinion  of  Bradley,  J.,  below. 
All  concur. 
Judgment  affirmed. 
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Oeobge  W.  Ohaplik,  Appellant,  v.  Thk  State  of  Nbw  Yoek 

Respondent. 

(Argued  April  ^,  1880;  decided  Jane  4,  1889.) 

Appeal  from  an  award  of  the  Board  of  Claims  made  June 
25,  1885. 

0.  W.  JBowen  for  appellant. 

ChoMrles  F.  Tabor ^  attorney-general,  for  respondent. 

Agree  to  afl^m ;  no  opinion. 
All  conenr. 
Award  affirmed. 
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ACCOUNTINa 

t.  In  an  action  for  an  accx>unting 
between  partners,  it  appeared  that 
no  time  was  fixed  by  the  articles  of 
copartnership  for  its  continuance. 
An  account  of  stock  was  taken  and 
balance  struck  as  of  December  81, 
1878,  with  the  understanding  ble- 
tween  the  partners  that  the  partner- 
ship was  to  be  dissolved  and  the 
business  wound  up;  it  was  not, 
however,  formally  dissolved  until 
March  18,  1874,  when  an  agree- 
ment of  dissolution  was  entered 
into  between  them,  by  which  de- 
fendant B.  was  given  and  took 
charge  of  the  assets,  with  authority 
to  collect  and  dispose  of  the  same 
and  to  pay  the  firm  debts,  and  he 
alone  was  authorized  to  sigh  in 
liquidation.  Prior  to  December 
81, 1878,  $8,000  had  been  paid  out 
of  the  copartnership  funds  on  ac- 
count of  defendant  G.,  but  had 
tiot  been  charged  in  account  This 
sum  was  on  that  day,  without  the 
knowledge  or  consent  of  plaintiff, 
charged  to  the  account  of  G.  and 
then  was  credited  to  that  account 
and  charged  to  profit  and  loss, 
thus  leaving  an  apparent  balance 
of  capital  due  to  (3t,;  this  he  there- 
after, but  before  the  final  dissolu- 
tion, drew  out.  In  the  accounting 
the  referee  charged  this  sum  to  B. 
as  the  liquidating  partner.  Held, 
error;  that  until  March  18,  1874, 
when  the  dissolution  agreement 
was  executed  and  B.  took  exclu- 
sive charge,  he  had  no  mor^  author- 
ity or  control  than  the  other  part- 
ners, and  so  could  not  be  made 
responsible  for  the  acts  of  G.  Leeer- 
man  v.  Bemheimer,  89 

8.  Also,  Tield,  that  in  adjusting  the 
capital  accounts  between  the  parties 
it   was  proper  to  allow  interest 
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upon  the  balances  standing  to 
their  <3rodit  down  to  March 
18,  1S74  Id. 

8.  An  action  was  commenced  against 
the  copartners  in  December,  1873, 
for  an  alleged  infringement  of  a 
patent  by  the  firm,  and  counsel 
were  employed  by  it  to  defend. 
The  action  was  continued  until 
October.  1876,  when  it  was  com- 
promised and  release  given  by  the 
plaintiff  therein.  B.  paid  the  ex- 
penses and  disbursements  in  the 
defense  of  the  action  after  the 
dissolution.  It  appeared  that  after 
L.  had  concluded  to  withdraw  from 
the  business,  B.  G.  and  one  S. 
decided  to  organize  a  corporation 
to  continue  it.  On  March  18,  1874, 
B.,  as  liquidating' partner,  leased 
to  S.  the  property  and  works  of 
the  firm  with  an  option  to  purchase 
contained  in  the  lease.  This  was 
with  the  knowledge  and  approval 
of  L.,  but  it  did  not  appear  that 
he  knew  of  the  intent  to  form  a 
corporation  or  that  his  copartners 
were  to  be  members.  The  corpo- 
ration was  organized  and  B.  trans- 
ferred to  it  the  bulk  of  the  stock 
of  the  firm,  and  S.,  in  exercise  of 
the  option,  purchased  the  leased 
property  for  the  benefit  of  the 
corporation.  These  transactions 
were  set  up  in  the  pleadings, 
upon  the  accounting  the  sums  psdd 
for  these  transfers  were  stated  and 
the  adiustment  was  made  on  the 
basis  of  the  prices  received,  with- 
out objection  on  the  part  of  plaint- 
iff, who  then  had  full  knowledge 
of  all  the  facts.  The  referee  found 
that  the  said  release  and  settlement 
of  the  suit  pending  was  brought 
about  in  part  by  the  agreement  of 
B.  and  G.  not  to  carry  on  the  busi- 
ness and  the  transfer  of  the  stock 
in  trade    of   the  corporation   to 
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another  corporation  for  a  sum  paid 
to  B.  and  G.,  and  for  this  reason 
the  referee  refused  to  allow  B.  for 
such  expenses  and  disbursements. 
Held,  error;  that  while  plaintiff,  on 
learning  the  fact  that  his  former 
copartners  were  benefited  b^  and 
interested  as  purchasers  m  the 
sales,  might  have  rejected  the  ad- 
justment of  accounts  on  the  basis 
iof  the  price  received,  and  either 
have  shared  in  the  profits,  if  any 
made  by  them,  or  repudiating  the 
jsales,  have  held  the  liquidating 
partner  liable  for  the  value  of  the 
property;  having,  after  full  notice, 
^concluded  to  treat  the  sales  as 
valid,  this  was  a  ratification  thereof, 
.and  defendants  were  not  required 
to  answer  concerning  the  dis- 
^position  of  the  property,  and  their 
failure  to  do  so  was  no  reason  for 
.disallowing  the  expenses;  that  all 
he  was  entitled  to  was  to  have  dis- 
allowed any  portion  of  the  expenses 
which  were  made  f or  ^e  exclusive 
benefitof  the.new  corporatio4.  Id^ 

-4  B.  also  paid  G.  for  services  ren- 
dered by  him  in  said  suit  after 
the  dissolution.  Held,  that  he  was 
entitled  to  be  allowed  therefor.  Id. 

.6.  Where  conveyances  of  real  estate, 
made  by  a  judgmentKiebtor,  have 
been  set  aside  as  fraudulent  in  an 
action  brought  by  the  judgment- 
creditors,  and  the  grantee  is  called 
upon  to  account  for  the  rents  and 
profits,  although  adjudged  to  be  a 
pailtjr  participant  in  the  fraud,  he 
"IS  entitled  to  be  allowed  on  the  ac- 
counting sums  paid  by  him  for 
taxes,  interest  on  mort^ges  on  the 
premises  accruing  while  he  occu- 
pied them,  and  repairs  actually  ne- 
cessary for  the  preservation  of  the 
property  and  to  keep  the  same  ten- 
antable,  but  he  is  not  entitled  to  bo 
allowed  for  insurance  premiums 
paid  by  him,  save  so  much  as  has 
been  adopted  by  and  has  inured  to 
the  benefit  of  the  judgment-cred- 
itors.   Loos  V.  Wilkinson.  485 

t6.  Such  an  accounting  must  be  on 
equitable  principles,  and  when  the 
fraudulent  grantor  has  been  com- 
pelled to  surrender  the  property 
and  to  account  for  all  the  profits, 
he  has,  could  or  ought  to  have  made, 
the  ends  of  justice  have  been  ob- 
tained. Id. 


7.  Where,  in  such  a  case,  it  appeared 
that  the  grantee  paid  interest  on 
mortgages  long  past  due,  at  the 
rate  of  seven  per  cent,  as  called 
for  by  the  mortgages.  Hdd,  he 
was  entitled  to  be  allowed  only  the 
legal  rate  of  interest.  Id. 

8.  The  property  so  fraudulently 
transferred  was  very  large  and  val- 
uable; it  was  placed  by  ttie  grantee 
in  the  hands  of  an  agent  who  man- 
aged it  and  collected  the  rents. 
jffdd,  that  the  fiprantee  was  entitled 
to  be  allowed  the  agent's  commis- 
sions. Id. 

9.  S.diedinl873intestate,leavinghim 
surviving  a  widow  and  a  daughter, 
E.,  his  only  child  and  next  of  kin. 
The  widow  being  deemed  incom- 
petent, on  petition  of  E.  letters  of 
administration  were  issued  to  her 
and  one  N.  They  soon  after  made 
up  between  themselves  an  inven- 
tory, but  none  was  filed  until  1882. 
Most  of  the  estate  consisted  of  mort- 
gages on  real  estate.  £.  allowed 
K.  to  have  control  of  the  assets,  and 
as  monevs  were  realized  thereon, 
heloanea  them  on  bonds  and  mort- 
gages which  were  taken  in  E.'s 
name,  individually.  Other  moneys 
were  deposited  in  her  name  and  were 
drawn  upon  by  her  as  required.  In 
1882  N.  failed,  and  thereupon  E. 
took  possession  of  the  securities, 
and  proceedings  were  instituted  for 
an  accounting  by  N.  Upon  the  ac- 
counting N.  credited  himself  with 
the  investments  so  made  on  bonds 
and  mortgages  as  payments  to  and 
for  the  use  of  E.  The  surrogate  re- 
jected this  claim,  and  in  his  decree 
charged  N.  with  the  moneys  repre- 
sent^ by  the  securities,  and  re- 
quired him  to  pay  over  to  E.,  as 
next  of  kin,  her  distributive  share 
thereof,  and  upon  his  complying 
with  the  decree  required  E.  to  trans- 
fer to  him  said  securities. .  Held, 
error;  that,  conceding  E.  could  re- 
fuse to  accept  or  be  bound  by  the 
securities  as  payments,  she  could 
not  retain  them,  and  at  the  same 
time  claim  that  the  items  in  the  ac- 
count representing  them  should  be 
disallowed,  but  should  have  been 
required  to  transfer  them  to  K.  as 
a  condition  precedent  to  his  being 
charged  with  the  amounts;  but, 
Tidd,  that  assuming  the  investments 
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were  irregular  and  constituted 
breaches  of  trust,  in  the  absence  of 
proof  of  fraud  or  misrepresenta- 
tions, just  so  far  as  E.  had  the 
means  of  knowing  of  her  co-admin- 
istrator's acts  and  assented  to  or 
acquiesced  in  them,  either  ex- 
pressly or  by  her  passiveness,  die 
was  bound  and  was  estopped  from 
objecting  thereto.  InreJvilet.  647 


ACTION. 
See  Caxtsb  of  Action. 

ACTS  OP  CONGRESS. 

In  an  action  to  recover  i)ossession 
of  certain  railroad  bonds  which  the 
complaint  alleged  were  the  prop- 
erty of  plaintiff  and  of  which  de- 
fendant had  become  wrongfully 
and  illegally  possessed,  these  facts 
appeared:  T.,  the  original  plaintiff, 
transferred  to  C.  &  M.,  stock 
brokers,  the  bonds  in  question,  to 
be  held  as  margins  on  his  stock 
transactions.  0.  &  M.  deposited 
them  with  defendant,  a  national 
bank,  as  security  for  any  indebted- 
ness, present  or  future,  by  them  to 
defendant,  with  authority  to  sell 
at  public  or  private  sale,  without 
notice,  and  apply  the  proceeds  in 
payment  of  such  indebtedness, 
and  on  the  faith  of  such  deposit 
defendant  proipised  to  pay  the 
checks  of  C.  «fc  M.  to  a  speciAed 
amount;  simultaneous! v  therewith 
it  certified  checks  to  that  amount 
and  on  the  same  day  paid  them  to 
the  holders  thereof.  Plaintiff 
claimed  that  the  certification  of 
the  checks  without  an  equiviJent 
amount  of  money  on  deposit,  being 
in  violation  of  the  National  Bank- 
ing Act  (U.  8.  R.  S.  §  5208),  no 
valid  debt  was  created  thereby, 
and  so  defendant  did  not  become 
a  bona  fide  holder  of  the  bonds. 
Beld,  untenable;  first,  that  the  act 
fixes  and  limits  the  penalty  for  its 
violation,  and  insteaa  of  invalidat- 
ing, expressly  affirms  the  validity 
of  the  certification;  second,  that  the 
provision  had  no  application  to  the 
question,  as  the  contract  of  the 
bank  with  0.  &  M.  was  simpiv  to 
protect  the  checks  of   the  firm, 


i.  e,,  to  loan  the  amount  specified 
and  pay  it  out  on  its  check,  not  to 
certify  them;  that  this  contract 
was  lawful  and  its  legality  was 
not  affected  by  the  certification. 
Th4mp9on\.St,N.N(U,Bank.    825 


ADMISSIONS  AND  DECLARA- 
TIONS. 

J.»  plaintiff's  testator,  'loaned  cer- 
tam  moneys  to  various  parties,  tak- 
ing bonds  and  mortgages  and  a 
Sromissory  note,  all  payable  to 
efendant,  all  of  which  were  in 
J.'s  possession  at  the  time  of  his 
death.  In  an  action  to  recover 
possession  of  said  securities,  which 
plaintiffs  alleged  to  have  been  the 
property  of  the  testator,  and  to 
have  been  unlawfully  taken  by 
defendant  from  them,  it  appeared 
that  J.  had  moneys  in  his  hands 
belon^ng  to  defendant,  who  was 
his  mece;  that  he  stated  to  the 
borrowers  and  to  others  that  the 
moneys  loaned  belonged  to  defend- 
ant; that  at  his  request  defendant 
had  executed  to  him  a  power  of 
attorney,  among  other  things,  ''to 
govern  and  control  all  bonds  and 
mortgages,  to  sell  and  transfer  the 
same,  *  *  *  to  take  charge  of 
all  personal  property*  *  *  that 
he  may  now  have  in  his  posses- 
sion." The  only  explanation  on 
the  part  of  plaintiffs  was  a  declara- 
tion contained  in  a  paper  alleged 
to  have  been  delivered  by  the  tes- 
tator to  one  of  the  plaintiffs  prior 
to  his  death„wherein  ho  expressed 
his  wishes  with  reference  to  the 
disposition  of  these  securities  after 
his  death,  and  stated  that  he  had 
taken  the  mortgages  in  the  name 
of  his  niece  to  avoid  being  taxed 
for  the  same.  Held,  that  such 
declaration  was  incompetent  to 
defeat  the  defendant's  title;  and 
.  that  a  finding  of  the  trial  court 
that  plaintiffs  were  entitled  to  the 
securities  was  not  justified  by  the 
evidence  and  wasjproperly  reversed 
by  the  Gtoeral  Term.  jLowery  v. 
m'skine.  52 


ADVERSE  POSSESSION. 

1.  In  an  action  of  ejectment  these 
facts   appeared:    Pursuant  to  an 
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application  oo  bdialf  of  plaintiff 
an  act  was  passed  in  1889  (Chap. 
246,  Laws  of  1889),  authorizing  it 
to  acquire  title  by  condemnation 
proceedings  to  land  of  which  that 
in  question  is  a  part.  Commis- 
sioners of  estimate  and  assessment, 
purporting  to  have  been  appointed 
m  proceedings  under  the  act, 
made  reports  therein  which  were 
confirmed  by  the  Supreme  Court. 
The  dty  paid  the  amounts  awarded 
to  the  owners  and  immediately 
took  possession  of  the  lands.  Pur- 
suant to  resolution  of  the  common 
council  a  market  was  erected 
thereon.  In  1842  that  body,  by 
resolution,  directed  a  sale  of 
all  the  other  buildings  on  the 
land  except  the  market -house. 
In  1848  a  substantial  fence  was 
built  by  the  city,  inclosing  all  the 
land,  and  thereafter,  for  about 
twenty  years,  it  leased  the  market- 
house.  It  also,  in  1847  and  1849, 
erected  engine-houses  on  the  land. 
The  land  remained  so  inclosed  and 
occupied  until  about  1860,  when, 
pursuant  to  resolutions  of  the  com- 
mon council,  the  buildings  were 
removed,  and  in  1868  it  was 
thrown  open  to  the  public  as  a 
park,  and  was  so  used  down  to 
1866  or  1867,  during  all  of  which 
time  there  was  a  substantial  fence 
around  it.  In  1867  the  land  was 
put  up  for  sale  in  lots  at  auction 
by  the  commissioners  of  the  sink- 
ing fund.  The  purchasers  of 
some  of  the  lots  took  title  and 
erected  buildings  thereon,  other 
purchasers  refused  to  take  title 
and  litigations  resulted;  the  lots 
bid  off  by  them,  for  five  or  six 
years  thereafter,  were  neglected, 
the  fences  decayed  and  the  lots 
were  left  open  to  intruders.  De- 
fendant and  others  went  into  pos- 
session of  the  premises  in  question 
in  1878  as  mere  intruders;  he 
took  several  deeds  from  the  others; 
the  possession  of  none  of  them 
ante-dated  1878.  In  1871  a  com- 
mittee of  the  commissioners  of  the 
sinking  fund,  charged  with  the 
duty  of  estimating  the  value  of 
the  real  estate  belonging  to  the 
city,  included  said  premises  in 
their  report.  This  action  was  com- 
menced in  1878.  Held,  that,  with- 
out regard  to  the  validity  of  the 
condemnation     proceedings,      as 


against  defendant  the  city's  prior 
possession  authorized  a  recovery; 
that  there  was  no  such  abandon- 
ment by  it  as  lost  to  it  the  benefit 
of  sudi  prior  possession;  also, 
that  it  had  acquired  title  by  ad- 
verse possession.  Ma^fcr,  etc.,  v. 
CarkUm,  284 

2.  A  city,  as  well  as  an  individual, 
ma^  obtain  title  by  adverse  pos- 
session. Id, 

8.  In  an  action  fora  specific  perform- 
ance of  a  contract  for  the  sale  of 
land,titleto  which  plaintiff  claimed 
under  an  administrator's  sale,  the 
trial  Judge  found,  upon  sufficient 
evidence,  that  plaintiff's  testator 
had  been  in  ccntinual  occupation 
and  possession  of  the  premises  in 
question  under  a  claim  of  title 
founded  upon  deeds  from  1851 ; 
that  the  lands  had  been  protected 
by  a  substantial  enclosure;  that 
plaintiffs  and  their  testator  had  paid 
the  taxes  and  assessments  upon  the 
same.  After  testator's  death  the 
plaintiffs  had  rented  the  premises. 
There  was  no  proof  or  pretense 
of  any  other  claim  to  the  property 
lying  either  in  ^rant  or  m  claim. 
Hdd,  that  a  vafid  grant  must  be 
presumed  as  arising  from  an  exclu- 
sive and  uninterrupted  possession 
under  a  claim  of  title  founded  on 
a  conveyance  for  more  than  twenty- 
years;  that  such  a  presumption  wiu 
always  displace  objections  based  on 
flaws  in  the  proceedings  in  which 
the  title  has  had  its  source  and 
protect  it  from  being  injured  bj 
their  disclosure,  if  Gmnar  v.  Eug- 
gins.  511 


APPEAL. 

1.  This  appeal  was  from  an  order  of 
the  General  Term,  which  reversed 
a  judgment  of  the  Special  Term 
and  granted  a  new  trial.  The  re- 
spondent moved  for  a  dismissal  of 
the  appeal  on  the  ground  that  the 
Older  was  not  appealable.  The 
appellant,  in  the  notice  of  appeal, 
assented  to  the  rendition  of  j'udg- 
ment  absolute  against  him  if  the 
order  was  affirmed.  Held,  that 
this  gave  the  court  jurisdiction  to 
entertain  the  appeal,  and  although 
judgment  would  have  been  more 
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appropriately  ordered  under  the 
decision  of  the  General  Term,  in 
a  case  on  the  equity  side  of  the 
court  involving  tiie  construction  of 
a  will,  as  the  awarding  of  a  judg- 
ment absolute  wouldf  work  no 
prejudice,  motion  denied.  Bender- 
mn  V.  HffndeT9on.  1 

2.  Where,  aside  from  a  Joint  appeal, 
one  of  the  parties  appellant  ap- 
pealed separatdv  from  the  same 
judgment,A«2<2,  that  the  individual 
appeal  should  be  dismissed  as  un- 
necessary.   Parker  v.  Linden,    28 

8.  Where,  upon  appeal  in  an  action 
tried  by  the  court,  the  (General 
Term  reverses  the  judgment  and  it 
appears  by  its  order  that  the  reversal 
was  upon  questions,  both  of  law 
and  fact,  it  will  be  deemed  to  have 
based  its  decision  upon  errors  of 
fact,  if  that  be  necessary  to  sus- 
tain such  decision.  Lowery  v. 
^Mne  52 

4.  It  eeems  cnat  to  justify  a  reversal 
upon  the  facts  by  the  General 
Term,  it  must  appear  that  the  find- 
ings were  against  the  weight  of 
evidence,  or  that  the  proofs  so 
clearly  preponderated  in  favor  of 
a  contrary  result  that  it  can  be 
said  with  a  reasonable  degree  of 
certainty  that  the  trial  court  erred 
in  its  conclusions.  Id, 

5.  Where,  upon  the  trial  of  an  issue 
of  fact  by  a  surrogate,  the  evi- 
dence on  each  side  is  so  nearly 
balanced  that  a  determination 
either  way  would  not  be  reversed 
upon  appeal,  it  may  not  be  said 
that  the  losing  party  is  not  preju- 
diced by  material  testimony  of  an 
incompetent  witness,  given  under 
objection  and  exception,  and  the 
admission  of  such  testimony  is 
error  requiring  a  reversal.  In  re 
Eyeaman,  62 

6.  Where  the  Supreme  Court  has 
granted  an  application  by  a  rail- 
road corporation  for  the  appoint- 
ment of  commissioners  to  appraise 
lands  sought  to  be  taken,  and  the 
power  to  take  lands  for  the  cor- 
porate purposes  is  found  clearly  to 
exist  in  the  charter  and  general 
law,  and  the  purpose  stated  is  one 
within  the  contemplation  of  the 


legislative  act,  this  court  will  not 
interfere  with  the  conclusions  of 
the  Supreme  Court  as  to  the  neces- 
sity for  taking  the  land,  if  reached 
after  due  proceedings  as  pre- 
scribed; its  review  will  be  confined 
to  those  questions  which  relate  to 
*he  validity  and  legality  of  the 
proceedings.  In  re  Un,  El.  R,  R. 
Co  275 

7.  In  an  action  by  an  executor  to  re- 
cover damages  for  the  alleged  con- 
version of  certain  promissory  notes 
it  was  conceded  that  the  notes, 
before  the  death  of  plaintiff's  testa- 
trix, belonged  to  her,  and  that 
thereafter  defendant  had  possession 
of  them.  The  issue  was  as  to 
whether  she  gave  them  to  him  or 
whether  he  wrongfully  became 
possessed  thereof.  Plaintiff,  as  a 
witness  in  his  own  behalf,  testified 
that  a  few  hours  before  the  death 
of  decedent,  when  she  was  in  an 
unconscious  state,  which  continued 
until  her  death,  he  saw  the  notes 
in  her  trunk;  that  just  after  her 
death  he  looked  again  and  they 
were  gone,  and  that  defendant  was 
in  the  house  and  had  an  oppor- 
tunity to  take  them.  Defendant, 
as  a  witness  in  his  own  behalf,  was 
permitted  to  testify  that  he  had 
possession  of  the  notes  a  week 
before  the  death  of  deceased,  and 
that  they  were  in  his  possession 
when  the  executor  testified  he  saw 
them  in  the  trunk;  he  was  then 
asked:  ''Did  you  take  them  (the 
notes)  from  any  person  without 
their  consent?  "  This  was  objected 
to  as  incompetent,  under  the  Code 
of  Civil  Procedure  (§  829),  and  was 
excluded.  Hdd^  that  if  the  ruling 
was  erroneous,  as  the  testimony 
was  only  proper  in  rebuttal,  not 
to  establish  an  affirmative  defense, 
and  as  defendant,  if  believed,  had 
already  thoroughly  and  perfectly 
rebutted  plaintiff's  evideuce,  the 
error  did  not  justify  a  reversal. 
LewU  V.  MerntL  886 

8.  While,  where  findings  of  fact  by 
a  court  or  referee  are  Irremediably 
conflicting,  this  court  will  be  gov- 
erned by  Uiat  finding  which  is  most 
favorable  to  the  appellant,  it  is 
the  duty  of  the  court  to  reconcile 
and  give  to  each  some  office  to 
perform,  and  it  is  only  when  this 
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cannot,  by  a  reasonable  construc- 
tion, be  accomplished,  that  the  rule 
has  effect.     Qreen  v.  Baworth.  462 

9.  The  Special  Term  of  the  Superior 
Court  of  the  city  of  New  York  has 
power  to  suspend,  by  order,  the 
operation  of  a  judgment  rendered 
by  it  in  an  equity  case,  or  to  relieve 
the  defendant  from  the  duty  of 
inmiediate  obedience  pending  an 
appeal  to  this  court,  where  the 
appeal  does  not  of  itself  relieve, 
and  a  mere  order  staying  proceed- 
ings on  the  part  of  plaintiff  would 
not  effect  that  purpose.  Oenet  v. 
Prea'i,  etc.,  D,  &  l£.  0.  Co.        473 

10.  Where  no  undertaking  has  been 
filed  or  served  upon  appeal  to  this 
court,  the  Supreme  Court  has  no 
power  to  grant  an  order  allowing 
the  appellant  to  perfect  his  appe^ 
by  fihng  an  undertaking.  Nelson 
V.  Tenney.  616 

11.  As  to  whether  relief  will  be  given 
to  an  attomev,  having  a  lien  upon 
a  judgment  for  his  costs,  against  a 
fraudulent  satisfaction  thereof  by 
his  client  upon  a  summary  applica- 
tion by  motion,  or  he  will  be  re- 
Quired  to  bring  suit,  is  within  the 
discretion  of  the  Supreme  Court, 
and  its  determination  is  not  re- 
viewable here.    Homtt  v.  MerriU. 


12.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  528,  as 
amended  by  Chap.  498,  Laws  of 
1887),  authorizing  this  court,  on 
appeal,  in  a  criminal  action"  when 
the  judgment  is  of  death  "  to  order 
a  new  trial  if  "satisfied  that  the 
verdict  was  against  the  weight  of 
evidence  or  against  law,  or  that 
justice  requires  a  new  trial,  whether 
any  exception  shall  have  been 
taken  or  not  in  the  court  below," 
does  not  authorize  a  review  of  find- 
ing of  fact  of  a  jury,  founded  on 
sufficient  evidence,  or  a  reversal 
simply  because  of  a  difference  of 
opinion  on  the  facts  between  the 
court  and  the  jury  ;  it  simply  in- 
vests the  court  with  power  to 
order  a  new  trial  where,  upon  a 
consideration  of  the  whole  case,  it 
is  manifest  injustice  has  been 
done,  although  the  question  has 


not  beenproperly  raised  by  excep- 
tions,   liopk  V.  KeUy.  647 

18.  While  the  fact  that  the  commis- 
sioners of  the  Board  of  Claims, 
under  the  act  of  1888  (Chap.  205, 
Laws  of  1888),  are  required  to 
view  premises  claimed  to  have 
been  damaged  by  the  state,  and  to 
act  to  some  extent  upon  their  own 
judgment,  does  not  deprive  this 
court  of  the  power  to  review  their 
award  upon  the  question  of  dam- 
ages; vet,  as  they  may  and  must 
base  their  award  upon  knowledge 
derived  from  that  view  as  well  as 
the  evidence  of  witnesses,  unless 
it  appears  that  they  adopted  some 
erroneous  rule  of  damages,  or  the 
evidence  and  their  findings  show 
that  they  have  misconceived  the 
facts,  and  erred  in  their  estimate, 
their  award  will  not  be  interfered 
with.    FiBrkins  v.  State.  660 

When  defense  net  set  up  in 

answer  is  procea  without  of^fection  on 
trial,  objection  may  not  he  raised  on 
appeal. 

See  Fbwler  v.  B.  S.  Baiik.         450 

When,  on  motion   to  compel 

appellant  to  JUe  a  new  undertaking, 
the  court  wiU  not  permit  an  undertak- 
ing for  costs  only. 

SeeBeemanv.  Banta.  (Mem.)  615 


APPLICATION  OF  PAYMENTS. 

In  the  absence  of  express  application 
of  payments  by  the  parties,  the  law 
applies  them  to  the  earliest  items  of 
the  account  Thompson  v.  St.  if. 
Nat.  Bank.  825 


ASSESSMENT  AND  TAXATION. 

1.  The  provision  of  the  Revised  Stat- 
utes (1  R  S.  888.  §  4,  sub.  7), 
exempting  from  taxation  "  the  per- 
sonal property  of  every  incorpo- 
rated company  not  made  liable  to 
taxation  on  its  capital  in  the  fourth 
title  "  of  the  chapter  containing  it, 
does  not  include  an  incorporated 
college  or  religious  society.  Oatlin 
V.  Trustees,  etc.  188 
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2.  It  teems  the  words  '*  incorporated 
company  "  were  intended  to  desig- 
nate onl^  such  business  and  stock 
corporations,  as  by  the  chapter  are, 
unoer  special  circumstances,  ex- 
empted from  taxation  on  their 
capital,  and  do  not  embrace  cor- 
porations for  religious,  literary  or 
charitable  purposes  not  having  a 
capital.  Id. 

8.  The  acts  of  1853  and  1857  (Chap. 
654,  Laws  of  1858,  and  chap.  456, 
Laws  of  1857),  which  repeal  cer- 
tain sections  of  said  chapter,  and 
so  greatly  restrict  the  operation  of 
said  provision,  do  not  change  the 
construction  of  the  words  **  incor- 
porated company,"  or  extend  their 
meaning  so  as  to  embrace  other 
corporations  than  those  to  which 
they  originally  referred.  Id, 

4.  A  religious  society,  therefore,  in- 
corporated under  the  general  act  of 
1818  (Chap.  60,  Laws  of  1818), 
providing  for  the  incorporation  of 
such  soaeties,  and  a  college  not 
specially  exempted  from  taxation 
by  its  charter  or  some  special  act, 
are  included  in  the  provision  of  the 
collateral  inheritance  tax  act  (Chap. 
718,  Laws  of  1887),  which  subjects 
to  the  tax  imposed  by  the  act  all 
property  whicn  shall  pass  by  will 
to  any  **  body,  politic  or  corporate 
*  *  *  other  than  to  *  *  * 
the  societies,  corporations  and  in- 
stitutions now  exempted  by  law 
from  taxation."  Id. 

5.  The  words  "now  exempted  by 
law  "  in  said  provision  refer  to  ex- 
emptions under  the  laws  of  this 
state,  and  the  exemption  of  a  for- 
eign corporation  unaer  the  laws  of 
the  jurisdiction  of  origin,  does  not 
withdraw  it  from  the  operation  of 
said  act.  Id. 

6.  Accordingly  held,  that  a  college 
incorporated  and  located  in  an- 
other state  was  liable  to  taxation 
upon  a  legacy,  given  by  the  will  of 
a  resident  of  the  state,  although  by 
its  charter  it  is  exempted  from 
taxation.  Id. 

7.  Property  within  this  state,  which 
passed  by  will  or  intestacy  from  a 
non-resident  decedent  to  collateral 
relatives  or  strangers,  was  not  tax- 


able under  the  ' '  Collateral  Inherit- 
ance Act"  (Chap.  483,  Laws  of 
1885),  prior  to  its  amendment  in 
1887  (Chap.  713,  Laws  of  1887). 
That  act  only  applied  to  property 
so  passing  "  from  any  person  who 
may  die  seized  or  poss^sed  of  the 
same  while  being  a  resident  of 
the  state"  and  to  property  within 
the  state  owned  b^  a  resident  and 
transferred,i7t^0r  mvM,to  take  effect 
at  the  death  of  the  transferrer. 
(Danfokth  and  FmcH,  JJ.,  dis- 
senting.)   In  re  Enston.  174 

8.  The  Y.  M.  C.  Association  of  the 
city  of  New  York,  incorporated 
imdertheact  of  1866  (Chap.  850, 
Laws  of  1866^,  is  not  a  seminary 
of  learning  within  the  meaning  of 
the  statutory  provision  exempting 
from  taxation  buildings  erected  for 
the  use  of,  and  used  by  such  insti- 
tutions. (1  R.  S.  888,  §  4,  sub.  8, 
as  amended  by  chap.  897,  Laws  of 
1888.)     r.  M.  C.  A.  y.  ifoycw,  etc. 

187 

9.  Said  association  er^ted  on  lots 
owned  by  it  on  the  Bowery  a  build- 
ing, the  basement  of  which  con- 
tamed  a  gymnasium,  bowling  alley 
and  bath-room;  above  were  twenty- 
two  rooms, "one  of  which  only  was 
devoted  to  purposes  of  public  wor- 
ship, and  that  was  used  also  as  a 
lecture  hall.  In  an  action  to  cancel 
a  tax  levied  upon  said  premises, 
heid,  that  they  were  not  exempted 
from  taxation  under  the  general 
act  (eupra)  exempting  "every 
building  for  public  worship "  as 
the  same  is  modified  in  its  applica- 
tion to  the  city  of  New  York  by 
the  "Consolidation  Act"  (|  827, 
chap.  410,  Laws  of  1882),  as  it  was 
not  exclusively  used  for  such  pur- 
pose; and,  in  the  absence  of  any 
special  act  exempting  it,  that  the 
property  was  liable  to  taxation. 

Id. 

10.  Certain  lands,  of  which  G.  died 
seized,  descended  to  plaintiff  as 
heir-at-law,  subject  to  an  estate  for 
two  lives  in  a  trustee,  created  by 
the  will  of  G.  Taxes  had  been  as- 
sessed upon  the  lands  prior  to  the 
death  of  the  testator.  These  were 
paid  out  of  the  proceeds  of  sales 
of  the  land  pursuant  to  iudgm^ita 
in  a  foreclosure  suit  and  in  an  ao- 
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tion  for  dower  commenced  after 
the  death  of  G.  Plaintiff  and  de- 
fendant, the  executor  and  trustee 
under  the  'will  of  G.,  were  parties 
defendant  to  said  actions.  In  an 
action  to  compel  defendant  to  re- 
store to  the  trust  fund,  out  of  the 
personal  estate  the  amount  of  the 
taxes,  it  appeared  that  the  personal 
estate  amounted  to  more  than  the 
taxes,  but  that  there  were  claims 
of  unpreferred  creditors  of  the  de- 
cedent largely  exceeding  the  per- 
sonalty. Held,  that,  while  It  was 
the  duty  of  the  executor  to  pay 
the  taxes  before  paying  the  un- 
preferred debts  (2  R.  8.  87,  §  27), 
while  the  proceeds  of  the  sale  of 
the  land,  as  between  the  heir-at-law 
and  the  next  of  kin  or  legatees 
were  to  be  treated  as  realty,  and 
while  the  executor,  as  such,  was 
not  vested  with  administrative 
authority  to  sell  lands  for  the  pay- 
ment of  debts,  jet  as,  if  the  exe- 
cutor was  required  to  paj  over  to 
himself,  as  trustee,  out  of  the  per- 
sonalty the  amount  taken  from  the 
real  estate  to  pay  taxes,  the  fund 
would  be  liable  to  be  reappro- 
priated  on  the  application  of  cred- 
itors to  the  paj^ment  of  general 
debts,  and  as,  without  any  action 
on  the  part  of  the  -executor,  the 
taxes  have  been  paid,  the  relief 
asked  for  was  properly  denied. 
dmith  V.  CameU,  820 

11.  No  tax  or  assessment  is  a  lien  or 
incumbrance  within  the  meaning 
of  a  covenant  against  them  until 
the  amount  thereof  is  ascertained 
or  determined.  Bobrker  v.  Dowd- 
ney,  644 

When  tawes  on  real  estate  de- 
vised to  and  occupied  by  tenant  for 
life,  properly  payable  by  executors  out 


In  re  Albertson,  484 


ATTORNEY. 

Ab  to  whether  relief  will  be  given  to 
an  attorney,  having  a  lien  upon  a 
judgment  for  his  costs,  against  a 
fraudulent  satisfaction  thereof  by 
his  client  upon  a  summary  applica- 
tion by  motion,  or  he  will  be  re- 
quired to  bring  suit,  is  within  the 


discretion  of  the  Supreme  Court, 
and  its  determination  is  not  re- 
viewable here.    Homtt  v.  Merrill. 


BANKS  AND  BANKING. 

Plaintiffs  paid  into  defendant's  bank 
$500  upon  its  promise  to  remit  that 
sum  for  them  to  H.  at  LcadviUe, 
Col. ,  receiving  a  *  *  letter  of  advice  " 
signed  by  defendant's  cashier,  di- 
r£ted  to  a  Leadville  bank,  which 
stated  that  the  account  of  that  bank 
was  credited  that  day  with  $600 
"received  from"  plaintiffs  "for 
the  use  of  "H.  Plamtiffs  forwarded 
this  letter  to  H.,  but  before  its  re- 
ceipt the  Leadville  bank  had  faQed 
ana  a  receiver  had  been  appointed, 
who  refused  to  pay  the  money. 
Plaintiffs,  on  return  of  the  letter, 
demanded  of  defendant  that  it  car- 
xy  out  its  agreement  or  refund  the 
money,  and  upon  its  refusal, 
brought  this  action  to  recover  the 
same.  Held,  that  defendant  re- 
ceived the  money  as  a  special  de- 
posit and  was  bound  to  retain  it 
until  drawn  out  under  authori^ 
of  the  letter;  that  by  its  contractu 
agreed,  in  substance,  that  the  Lead- 
ville bank  would  pay  the  amount 
on  presentation  of  the  letter,  and 
when  payment  was  refused  and  the 
letter  returned,  it  became  at  onoe 
liable  to  repay  the  money  to  plaint- 
iffs; that  the  words  in  the  letter 
that  the  Leadville  bank's  '  *  account 
is  credited  "  with  the  money  were 
controUed  in  their  general  applica- 
tion by  the  remainder  of  the  clause, 
i.  0.,  that  it  was  "for  the  use  of  " 
H.;  that  no  contractual  relations 
existed  between  plaintiffs  and  the 
Leadville  bank,  and  no  obligation 
was  imposed  upon  it  until  it  adopted 
the  defendant  s  act  or  in  some  man- 
ner assumed  the  obligation ;  that  the 
fact  that  defendant  was  its  corre- 
spondent and  maintained  an  ac- 
count with  it  did  not  affect  the 
question.  Outler  ▼.  Am,  Be.  Nat. 
Bank.  698 

See  SAvmas  Baitks. 


BANKRUPTCY. 
1.  Where,  upon  sale  of  real  estate 
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by  an  assignee  in  bankruptcy,  the 
notice  and  conditions  of  sale  were 
attached  together -and  signed  hj 
the  parties,  held,  that  they  consti- 
tutea  a  memorandum  by  which 
both  were  bound;  and  that  prior 
negotiations  and  oral  agreements 
were  merged  therein;  also,  that 
there  was  an  implied  warranty 
that  the  vendor  had  a  ^ood  title, 
but  that  this  warranty  existed  only 
so  long  as  the  contract  remained 
executory,  and  as  the  terms  of  sale 
required  a  conveyance  without 
warranty  or  personal  covenant,  but 
simply  sufficient  to  pass  whatever 
right  the  vendor  had  in  the  lands 
upon  deliverv  of  the  deed,  the 
covenant  implied  in  the  contract 
was  discharged,  and  the  grantor 
thereafter  was  only  boimd  by 
whatever  covenants  there  were  in 
the  deed.     Clark  v.  Float.  17 

L  The  deed  given  by  the  assi^ee 
contained  a  recital  of  the  vanous 
proceedings  in  bankruptcy  which 
led  to  the  appointment  of  the 
assignee; .  of  the  commencement 
of  a  suit  by  him  as  such  assignee 
against  S.,  wife  of  the  bankrupt, 
wno  held  the  le^al  title  of  the  real 
estate  in  question,  to  have  such 
title  adjudged  invalid,  and  a  con- 
veyance of  the  premises  to  him  in 
consideration  of  the  discontinuance 
of  such  suit,  "  and  other  good  and 
valid  considerations."  Held,  that 
this  did  not  make  a  warranty, 
either  express  or  by  way  of  cove- 
nant, that  the  recitals  were  true, 
or  permit  a  recovery  as  for  a 
breach  on  proof  that  the  narration 
was  false,  as  it  was  not  material  to 
the  contract  contained  in  the  deed 
or  an  inducement  to  it.  Id. 


BILLS,  NOTES,  CHECKS. 

As  against  a  promissory  note,  pay- 
able on  demand,  with  interest,  the 
statute  of  limitations  begins  to  run 
at  its  date.    MiUs  v.  Davis,      243 


BOARD  OF  CLAIMS. 

While  the  fact  that  the  commission- 
SicKELS  —Vol.  LXVIII. 


ers  of  the  Board  of  Claims,  under 
the  act  of  1883  (Chap.  205.  Laws 
of  1888),  are  required  to  view 
premises  claimed  to  have  been 
damaged  by  the  state,  and  to  act 
to  some  extent  upon  their  own 
Judgment,  does  not  deprive  this 
court  of  the  power  to  review  their 
award  upon  the  question  of  dam- 
ages; yet,  as  they  may  and  must 
base  tneir  award  upon  knowledge 
derived  from  that  view  as  well  as 
the  evidence  of  witnesses,  unless 
it  appears  that  they  adopted  some 
erroneous  rule  of  damages,  or  the 
evidence  and  their  findings  show 
that  they  have  misconceived  the 
facts,  and  erred  in  their  estimate, 
their  award  will  not  be  interfered 
with.    Ftrkins  v.  State,  e60 


BONDS. 

1.  T.  purchased  certain  cou{)on 
bonds,  payable  to  bearer,  which 
were  kept  by  him  up  to  the  time 
of  his  death,  and  he  cut  off  and 
collected  the  coupons  as  they  fell 
due,  except  those  falling  due  dur- 
ing six  months  prior  to  his  death. 
At  the  time  of  the  purchase  of  the 
bonds  T.  stated  that  he  wanted 
them  for  C  and  afterwards  he 
directed  his  banker,  who  made  the 
purchase  for  him,  to  have  them 
registered  in  her  name.  The 
banker  took  them  to  the  office  of 
the  company  which  issued  them 
and  the  name  of  C.  was  indorsed 
upon  each  bond  with  date  of  in- 
dorsement and  name  of  the  transfer 
agent.  It  did  not  appear  that  C. 
knew  anything  of  the  transaction. 
Eeld,  that,  as  there  was  no  delivery 
of  the  bonds,  there  was  no  com- 
pleted gift.    In  re  Grcntfard,    560 

2.  The  bonds  were  issued  by  a  for- 
eign corporation,  and  made  pay- 
able in  New  York  or  Philadelphia. 
Held,  that  the  act  of  1871  (Chap. 
84,  Laws  of  1871),  providing  for 
the  registry  of  railroad  and  other 
corporate  mortgage  bonds  did  not 
apply;  that  it  appfled  only  to  bonds 
which  have  been  or  may  be  issued 
and  are  payable  in  this  state;  but 
that  even  if  said  act  was  applica- 
ble, the  registry  did  not  change 
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the  legal  tide  to  the  bonds  while 
the  original  owner  continued  to 
hold  them;  that  the  title  would 
not  pass  until  a  delivery  of  the 
boncU  to  the  intended  donee  or  to 
some  one  for  her,  although  the 
general  negotiability  of  the  bonds 
mieht  have  been  destroyed  by  the 
in&rsement.  Id, 


CALENDAR 

1.  An  action  against  a  railroad  cor- 
poration to  recover  the  amount  of 
interest  coupons  upon  bonds  issued 
by  another  similar  corporation, 
based  upon  an  agreement  between 
the  two  compames,  by  which  de- 
fendant has  l]^me  liable  for  their 
payment,  is  not  an  action  "  founded 
upon  a  note  or  other  evidence 
of  debt,  for  the  absolute  payment 
of  money"  within  the  meaning  of 
the  provision  of  the  Code  of  (Svil 
Procedure  giving  to  such  an  action 
against  a  corporation  a  preference 
upon  the  calendar.  (§  791,  sub.  8.) 
Bihemus  v.  R  R,  B,  Co,  617 

2.  Nor  do  the  facts,  upon  which 
such  an  action  is  based,  furnish  a 
reason  for  giving  it  a  preference, 
by  the  court,  in  the  exercise  of  its 
discretion;  plaintiff  stands  in  no 
better  i>06ition  than  ordinary 
Utigants.  Id, 


CASES  HEVERSED,  DISTIN- 
GUISHED, ETC. 

Henderstm  v.  Henderson  (46  Hun, 
509),  reversed.  EendersonY.  Em- 
derson,  1 

Clark  V.  Pi>gt  (45  Hun,  265),  reversed. 
Clark  V.  i\wf.  17 

PKkY,  HemUyi^  Tex.  678),  distin- 
guished.    Clark  V.  Post,  25 

Cory  V.  WhiU  (59  N.  Y.  886),  dis- 
tinguished and  questioned.  In  re 
Eywrnan,  78 

Kutz  V.  MeCune  (22  Wis.  628),  dis- 
approved.    Huyek  v.  Andrews,  89 

Memmert  v.  McKeen  (112  Penn.  815), 
disapproved.    Huyck  v.  Andrem. 

89 


InreG,  E,  B.  Go.  (70  N.  Y.  861), 
distinguished.  Attorv,  N.  T.  Ar- 
cade B.  Co,  114 

Sprinffett  v.  Jennings  (L.  R.,  6  Ch. 
App.  888),  distinguished.  Biker  v, 
Comtedl,  126 

Kerr  v.  Dougherty  (79  N.  Y.  827), 
distinguished,    ^keri,  Comwell. 

127 

Phdan  v.  N.  W.  Mat,  L,  Ins,  Co, 
(42  Hun,  419),  reversed.  Phelan 
V.  If.  W.  Mut,  L.  Ins.  Co.        147 

T.  M.  C,  A»fn  V.  Mayw,  etc,.  If.  T, 
(44  Hun,  102),  reversed.  T,  J£  C, 
Asa^n  V.  Mayor,  etc,,  If,  T,       187 

Trams  v.  Myers  (67  N.  Y.  542),  dis- 
tinguished.    Jackson  v.  Bunnell. 


Ecerson  v.  MeMuUen  (45  Hun,  578), 
reversed.     Boerson  v.  MeMuUen. 

298 

Bcnilett  v.  Mudiner  (28  Hun,  285), 
distinguished.  Boerson  v.  MeMul- 
len.  801 

Bunyan  v.  StewaH  (12  Barb.  587), 
distinguished.  Eversony.  MeMul- 
len,  802 

Wedge  v.  Moore  (6  Cush.  8),  distin- 
guished. Eoersonr,  MeMuUen,  802 

Ptters  V.  Ddaplaine  (49  N.  Y.  862), 
distinguished.  Deen  v.  MUne.  809 

Smith  V.  Qymdl  (HI  N.  Y.  554),  dis- 
tinguished,  amith  V.  ComeU.   824 

Shipman  v.  BoUins  (98  N.  Y.  811), 
distinguished.  Gruikshankv,  Home 
for  Friendless.  852 

BurriUr,  Boardmani^  N.  Y.  254), 
distiguished.  CruikshankY,  Home 
for  FHendleas.  852 

B(mdT.  SmithiAA:  Hun,  219),  reversed. 
Bond  X.  Smith,  878 

Leisis  V.  Merritt  (42  Hun,  161),  re- 
versed.   Lewis  V.  Merritt.        886 

Grey  v.  Grey  (47  N.  Y.  552),  distin- 
guished  and  limited.  Zetcis  v. 
Merritt.  890 
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mu  V.  WooUey  (42  Hun,  481),  re- 
versed.    mUy.  WooUey,  891 

In  re  Brown  (98  N.  Y.  295),  distin- 
tinguished.    In  re  WeOs,  408 

Shannon  v.  PorUmoulh  (54  K.  H. 
183),  disapproved.  Oregory  v. 
Mayor,  etc,  418 

Pratt  V.  EaUm  (18  Hun,  298),  distin- 
guished. Mayor,  etc,  v.  Qmnebom, 

426 

Fbwler  v.  Bowery  Bad,  Bk.  (47  Hun, 
899),  reversed.  Fowler  v.  Bowery 
8a^.  Bk,  450 

.BttmA  v.  fTay  (50  Hun,  446),  reversed 
in  part.    Brush  v.  Jay.  482 

Wood  V.  J3un^  (88  Barb.  802),  distin- 
guished.   LoosY,  Wilkinaon,    492 

Thompson  v.  Bickford  (19  Minn.  17), 
distinguished.    I^mm  v.  Wilkinson. 


Alien  V.  5<jr7:y  (50  Mo.  90),  distin- 
guished.   Loos  V.  Wilkinson,    498 

Stroke's  Case  (1  Bland.  Ch.  57),  dis- 
approved. LoosY.Wilkir^son,     494 

iforwy  V.  McDminea  (48  Hun,  409), 
reversed.     Harvey  v.   McDonnell. 

520 

Lichtehberger  v.  Berdtfelder  (108  N.  Y. 
802),  distinguished.  JBCwtj^  v. 
McBonneU,  581 

C^Adn  V.  Jfai/or,  «te.  (48  Hun,  845), 
reversed.  (A>A«7i  v.  Mayor,  etc,  582 

BuckUyy.  O.  P.  dh  R.  Mfg,  Co,  (41 
Hun,  450),  reversed.  Buckley  v. 
Q.  P,  db  k  Mfg,  Co,  540 

Jfarim  v.  Funk  (75  N.  Y.  184),  dis- 
tinguished.   In  re  Orawford.     560 

In  re  Vowers  (45  Hun,  418),  reversed. 
In  re  Vowers,  669 


CAUSE  OF  ACTION. 

1.  Money  in  the  hands  of  one  person, 
to  which  another  is  equitably  en- 
titled, may  be  recovered  by  the 


latter  in  a  conunon-law  action  for 
money  had  and  received,  subject 
to  the  restriction  that  the  mode  of 
trial  and  the  relief  which  can  be 
given  in  a  legal  action  is  adapted 
to  the  exigencies  of  the  case  and  is 
capable  of  adjustment  in  such  an 
action  without  prejudice  to  the  in- 
terests of  other  parties.  Boberts 
V.  Ely,  128 

2.  No  privity  of  contract  is  required 
to  sustain  such  an  action,  except 
that  which  results  from  the  cu:- 
cumstances,  and  it  is  immaterial 
whether  defendant's  original  pos- 
session was  rightful  or  wrongful. 

Id. 

8.  Where  a  stipulation  between  the 
parties  to  discontinue  an  action  in 
the  Marine  Court  of  the  city  of 
New  York  and  that  a  judgment 
therein  shall  be  discharged  and 
vacated  of  record  had  been  lost, 
hdd,  that  the  judgment-debtor 
could  maintain  an  action  to  estab- 
lish and  compel  the  specific  per- 
formance of  the  contract;  that, 
assuming  such  debtor  had  a 
remedy  oy  motion  in  the  Marine 
Court,  as  to  which  qucBre,  this  was 
no  defense  to  the  action.  Been  v. 
Milne,  803 

4.  The  law  wHl  not  interfere  at  the 
instance  of  either  party  to  relieve 
him  from  an  illegal  contract,  so 
far  as  it  has  been  executed.  Tal- 
linger  v.  MandeviUe,  427 

5.  Where  administrators,  upon  appli- 
cation of  a  creditor  of  their  intes- 
tate, refuse  to  exercise  the  power 
conferred  upon  them  by  the  act  of 
1858  (§  1,  chap.  814,  Laws  of  1858), 
to  disaffirm  a  transfer  made  by  said 
intestate  to  one  of  the  administra- 
tors in  fraud  of  the  rights  of  cred- 
itors and  to  reclaim  the  property 
fraudulently  conveyed,  and  where 
the  estate  in  the  hands  of  the 
administrators  proves  insufficient 
to  pay  the  debts,  the  creditor  may 
bring  an  action  for  his  own  benefit 
and  that  of  the  other  creditors  to 
reclaim  the  property,  making  all 
the  administrators  parties.  Harvey 
V.  McDonnell,  526 

6.  There  is  always  reasonable  ground 
for  apprehencung  accidents  from 
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the  transportation  of  passengers  in 
said  tubes,"  is  violative  of  said  con- 
stitutional provision,  as  it  author- 
izes the  construction  of  under- 
ground railways  by  the  corporation 
organized  under  the  original  act, 
with  authority,  upon  obtaining  the 
requisite  consents,  to  propel  its  cars 
by  steam  or  any  other  motive 
power,  and  thus  to  transform  itself 
into  a  railroad  corporation.        Id, 

7.  To  comply  with  said  constitutional 
requirement  the  title  must  be  such 
at  least  as  to  fairly  suggest  or  give 
a  clue  to  the  subject  dealt  with  in 
the  act  Id. 

8.  The  said  act  of  1873  being  thus 
unconstitutional  and  void,  all  sub- 
sequent legislation  based  upon  it, 
».  <?.,  the  acts  of  1874, 1881  and  1886 
(Chap.  503,  Laws  of  1874;  chap.  454, 
Laws  of  1881;  chap.  312.  Laws  of 
1886),  fall  with  it.  Id. 

9.  The  said  act  of  1886  is  also  violative 
of  the  constitutional  provision  (art. 
3,  §  18),  forbidding  the  passage  of 
a  private  or  local  Dill  granting  to 
any  corporation  "  the  right  to  lay 
down  railroad  tracks,"  except  upon 
the  conditions  specified,  or  grant- 
ing to  a  private  corporation  "  any 
exclusive  privilege,  immunity  or 
franchise  whatever."  Id, 

10.  The  Y.  M.  C.  Association  of  the 
city  of  New  York,  incorporated 
under  the  act  of  1866  (Chap.  850, 
Laws  of  1866),  is  not  a  seminary  of 
learning  within  the  meaning  of  the 
statutory  provision  exempting  from 
taxation  buildines  erected  foif  the 
use  of,  and  usea  by  such  Institu- 
tions. (1  R.  S.  388,  §  4,  subd.  3, 
as  amended  by  chap.  3i)7,  Laws  of 
1883.)     Y,  M,  a  A.  V.  Mayor,  etc. 
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11.  Said  association  erected  on  lots 
owned  by  it  od  the  Bower^r  a  build- 
ing, the  basement  of  which  con- 
tamed  a  gymnasium,  bowling  alley 
and  bath-room ;  above  were  twenty- 
two  rooms,  one  of  which  only  was 
devoted  to  purposes  of  public  wor- 
ship, and  that  was  used  also  as  a 
lecture  hall.  In  an  action  to  can- 
cel a  tax  levied  upon  said  premises, 
hdd,  that  they  were  not  exempted 
f  :om  taxation  under  the  general  act 


(supra)  exempting  *  *  every  bidlding 
for  public  worship  "  as  the  same  is 
moaified  in  its  appUcation  to  the 
city  of  New  York  by  the  "  Consoli- 
dation Act "  (§  827,  chap.  410,  Laws 
of  1882),  as  it  was  not  exclusively 
used  for  such  purpose;  and,  in  the 
absence  of  any  special  act  exempt- 
ing it,  that  the  property  was  liable 
to  taxation.  Id, 

See  Colleges. 

Manitfactuiiing  Companies. 
Municipal  Coiuporations. 
Railroad  Companies. 
Religious  Corporations. 


COURTS. 

See  General  Term. 

Superior  Court  (N.Y.  Crrr). 
Supreme  Court. 
Surrogates*  Courts. 


COVENANTS. 

1.  The  existence  of  an  easement 
authorizing  another  to  dam  up 
and  use  the  waters  of  a  stream  up- 
on lands  convened,  is  a  breach  of 
a  covenant  against  incumbrances, 
and  knowledge  on  the  part  of  the 
grantee  at  the  time  of  the  convey- 
ance or  notice  to  him  of  the  exist- 
ence of  the  easement  is  no  defense 
to  an  action  for  the  breach.  Huyek 
V.  Andrewe  81 

2.  It  eeems  that  any  easement,  except 
that  of  a  public  highway,  is  a 
breach  of  such  a  covenant;  it  pro- 
tects the  grantee  against  every 
other  adverse  right,  interest  or 
dominion  over  the  land,  and  he 
may  rely  upon  it  for  his  security. 

fd. 

3.  There  is  no  distinction  in  this 
respect  between  incumbrances 
which  affect  the  title  and  those 
simply  affecting  the  physical  con- 
dition of  the  land.  Id. 

4.  In  an  action  to  recover  damages 
for  the  breach  of  such  a  covenant, 
it  appeared  that  B.  owned  an  case- 
ment in  a  stream  upon  the  land  con- 
veyed, *.  6.,  the  nght  to  erect  and 
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maintain  a  dam  across  it  and  to 
use  all  of  its  waters  and  to  extend 
the  dam  then  existing.  At  the 
time  of  the  conveyance  there  was  a 
dam  across  the  stream  which  had 
been  maintained  for  many  years, 
and  the  waters  were  used  to  fur- 
nish power  to  a  mill  upon  B.'s 
adjoining  land.  Beld,  that  the 
grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was 
not  charged  with  knowledge  that 
B  had  a  paramount  right  to  the 
exclusive  use  of  the  waters  or  a 
right  to  extend  his  dam.  Id. 

6.  Defendant  alleged  in  his  answer 
a  mistake  and  asked  to  have  the 
deed  reformed  by  making  the  con- 
veyance subject  to  B.'s  easement. 
Held,  that  evidence  of  the  value  of 
the  dam  in  connection  with  the 
mill  was  incompetent,  either  upon 
this  issue  or  the  question  of  dam- 
ages; that  the  proper  measure  of 
damages  was  the  difference  be- 
tween the  value  of  the  land  with- 
out and  with  the  easement.       Id, 

'6.  No  tax  or  assessment  is  a  lien  or 
incumbrance  within  the  meaning 
of  a  covenant  against  them  untu 
the  amount  thereof  is  ascertained 
or  determined.  Harper  v.  Dtnodr 
ney,  644 

7.  Where,  therefore,  prior  to  the 
execution  and  delivery  of  a  deed 
of  premises  in  the  city  of  New  York 
containing  such  a  covenant,  the 
work  of  paving  a  street  had  been 
completed  by  the  city  pursuant 
to  an  ordinance  of  the  conmion 
council  duly  passed  and  the  ex- 
pense of  the  work  paid  by  the  city, 
but  the  apportionment  of  the 
amount  upon  the  persons  and 
property  benefited  was  not  made 
until  thereafter, when  a  proportion 
thereof  was  assessed  upon  the 
premises  conveyed  and  was  paid 

-  by  the  grantee.  Hdd^  that  an 
action  upon  the  covenant  to  re- 
cover the  amount  so  paid  was  not 
maintainable.  Id, 


CREDITOR'S  SUIT. 

1.  Where  administrators,  upon  ap- 
plication of  a  creditor  of  their  in- 


testate, refuse  to  exercise  the 
power  conferred  upon  them  by 
the  act  of  1858  (S  1,  chap.  314, 
Laws  of  1858),  to  aisa^rm  a  trans- 
fer made  \>j  said  intestate  to  one 
of  the  administrators  in  fraud  of 
the  rights  of  creditors  and  to  re> 
claim  the  property  fraudulently 
conveyed,  and  where  the  estate  in 
the  hands  of  the  administrators 

S roves  insufficient  to  pay  the 
ebts,  the  creditor  may  bring  an 
action  for  his  own  benefit  and  that 
of  the  other  creditors  to  reclaim 
the  property,  making  all  the  ad- 
ministrators parties.  Hartey  v. 
McDonnell.  526 

2.  It  is  not  essential  that  the  plaint- 
iff in  such  an  action  shomd  be 
a  judgment-creditor;  he  stands 
simpler  as  trustee  in  place  of  the 
administrators.  Id. 

8.  The  will  of  S.,  after  providing  for 
the  payment  of  debts,  etc.,  gave 
all  her  property  to  her  executors, 
in  trust,  to  apply  the  income  there- 
from to  the  education  and  main- 
tenance of  her  only  son  until  he 
should  arrive  at  the  age  of  twenty- 
five  years,  the  property  and  ac- 
cumulations to  be  then  divided 
equally  between  her  son  and  hus- 
band, with  cross-remainders  in 
case  of  the  death  of  either  prior  to 
the  time  of  division.  She  airected 
that  after  her  death  some  lefl;iti- 
mate  business  should  be  carriea  on 
by  her  executors  for  the  benefit  of 
her  son,  of  which  her  husband 
should  be  retained  as  manager  at 
a  yearly  salary.  Then  followed 
this  provision:  **I  do  hereby 
authorize  and  empower  my  execu- 
tors to  sell  or  make  such  other  dis- 
position of  my  real  and  personal 
estate  as  the  safe  conduct  of  such 
business  shall  seem  to  them  to  re- 
quire." The  testatrix  at  the  time 
of  her  death  was  engaged  in  the 
merdiant  tailoring  business,  which 
was  carried  on  by  defendant,  her 
husband;  he  was  one  of  the  execu- 
•  tors  and  alone  qualified,  and  con- 
tinued the  business  after  the  death 
of  his  wife.  Plaintiffs  sold  and 
delivered  to  defendant,  as  execu- 
tor, certain  goods  for  the  purposes 
of  said  business.  In  an  action  to 
compel  defendant  to  pay  the  pur- 
chase-price of  the  gooas  out  of  the 
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assets  of  the  estate  in  his  hands 
the  oomplaiiit  set  forth  the  forego- 
ing facts,  and  alleged  that,  indl- 
viduallv,-  he  was  irresponsible. 
Held,  mat  plaintiffs  were  entitled 
to  the  relief  sought;  that  the  pro- 
yisions  of  the  will  indicated  un- 
mistakably an  intention  on  the 
part  of  the  testatrix  to  subject  her 
general  assets  to  the  debts  of  the 
business  and  to  authorize  her  ex- 
ecutors to  contract  debts  therein 
binding  her  general  estate.  WiUis 
V.  Sharp,  686 


CRIMINAL  TRIAL. 

1.  After'  a  witness  for  the  prosecu- 
tion, on  the  trial  of  an  indictment 
for  murder,  who  had  witnessed 
the  homicide,  had  testified  to  the 
circumstances  attending  it,  and  had 
shown  in  his  testimony  a  disposition 
to  favor  the  prisoner,  the  district 
attorney,  with  the  avowed  purpose 
of  refreshing  his  recollection,  a&ed 
him  if  he  had  not  previously  testi- 
fied to  certain  other  facts  specified. 
The  witness  admitted  that  he  had 
so  testified,  and  upon  being  asked 
if  it  was  true,  answer^  that  it 
was.  Eeld,  that  the  method  pur- 
sued to  refresh  the  witness'  recol- 
lection was  proper.  Bto^  v, 
KeUtf.  647 

3.  It  is  not  sufficient  to  excuse  a 
person  from  the  consequences  of 
a  fatal  assault  upon  another,  that 
he  was  provoked  thereto  by  an 
angry  controversy  of  words  alone, 
however  aggravating,  and  when 
the  parties  are  unequS  in  strength, 
and  the  assaulting  party  being  the 
stronger,  and  having  no  reason  to 
apprehend  physical  injury  from 
the  other,  uses  a  dangerous  weapon, 
the  question  whether  it  was  used 
with  homicidal  intent  is  one  of 
fact  for  the  jury.  Id. 


DEBTOR  AND  CREDITOR. 

in  an  action  for  an  accounting  as  to 

■    moneys  alleged  to  have  been  placed 

in  the  hands  of   B,,  defendant's 

testator,  by  plaintiff  for  investment, 

the  only  evidence  presented  was  a 


letter  f ronf  8,  to  plaintiff,  which, 
after  acknowledging  the  receipt  of 
the  money  and  that  it  was  drawing 
interest  at  seven  per  cent,  con- 
tinued as  follows :  "  If  I  can  find 
an  opportunity  of  purchasing  a 
mortgage  ♦  ♦  *  whereby  I 
can,  without  risk,  secure  a  greater 
profit,  I  shall  do  so  unless  you 
wish  to  make  any  other  use  of  the 
money ;  should  you  desire  to  use 
it,  please  let  me  know."  Hdd, 
that  the  relation  of  plaintiff  to  the 
decedent  was  that  of  a  creditor 
upon  a  simple  contract,  not  that  of 
a  beneficiary  under  a  trust;  that 
the  amount  was  payable  at  once 
and  the  statute  of  limitations  then 
began  to  run,  and  after  the  lapse 
of  six  years  was  a  bar  to  the  action. 
Buddy,  Walker,  687 

See  Creditor's  Suit. 


DEED. 

1.  A  deed  given  bj^  an  assignee  In. 
bankruptcy  contained  a  recital  of 
the  various  proceedings  in  bank- 
ruptcy which  led  to  the  appoint- 
ment of  the  assignee;  of  the  com- 
mencement of  a  suit  by  him  as 
such  assignee  against  S.,  wife  of 
the  bankrupt,  who  held  the  legal 
title  of  the  real  estate  in  question, 
to  have  such  title  adjudged  invalid, 
and  a  conveyance  of  the  premises 
to  him  in  consideration  of  the  dis- 
continuance of  such  suit,  ''and 
other  good  and  valid  considera- 
tions." Held,  that  this  did  not 
make  a  warranty,  either  express 
or  by  way  of  covenant,  that  tlie 
recitals  were  true,  or  permit  a  re- 
covery as  for  a  breadi  on  proof 
that  the  narration  was  false,  as  it 
was  not  material  to  the  contract 
contained  in  the  deed  or  an  Induce- 
ment to  it.     Clark  v.  BMt,  17 

2.  The  existence  of  an  easement  au- 
thorizing another  to  dam  up  and 
use  the  waters  of  a  stream  upon 
lands  conveyed,  is  a  breach  of  a 
covenant  against  incumbrances, 
and  knowledge  on  the  part  of  the 
grantee  at  the  time  of  the  convey- 
ance or  notice  to  him  of  the  exist- 
ence of  the  easement  is  no  defense 
to  an  action  for  the  breach .  Huyck 
V.  Andrews,  81 
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8  In  an  action  to  recover  damages 
for  the  breach  of  such  a  covenant, 
it  appeared  that  B.  owned  an  ease- 
ment in  a  stream  upon  the  hind 
conveyed,  ».  «.,  the  right  to  erect 
and  maintain  a  dam  across  it  and 
to  use  all  of  its  -waters  and  to 
extend  the  dam  then  existing.  At 
the  time  of  the  conveyance  there 
was  a  dam  across  ihe  stream  which 
had  been  maintained  for  many 
jean,  and  the  waters  were  used  to 
fuimsh  power  to  a  mill  upon  B.'s 
adjoining  land.  Held,  tliat  the 
grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was 
not  charged  with  knowledge  that 
B.  &ad  a  paramount  right  to  Uie 
exclusive  use  of  the  waters  or  a 
right  to  extend  his  dam.  Id, 

4.  Where,  prior  to  the  execution  and 
delivery  of  a  deed  of  premises 
in  the  city  of  New  York,  contain- 
ing a  covenant  against  liens  or 
incumbrances,  the  work  of  paving 
a  street  had  been  completed  by  the 
city  pursuant  to  an  ordinance  of 
the  common  council  duly  passed 
and  the  expense  cf  the  work  paid 
bv  the  city,  but  the  apportionment 
of  the  amount  upon  the  persons 
and  property  benefited  was  not 
made  until  thereafter,  when  a  pro- 
portion thereof  was  assessed  upon 
the  premises  conveyed  and  was 
paid  by  the  grantee.  Held,  that 
an  action  upon  the  covenant  to 
recover  the  amount  so  paid  was 
not  maintainable,  as  the  assessment 
was  not  a  lien  at  the  time  of  the 
delivery  of  the  deed.  Harper  v. 
Dawdneif,  644 

When  deed  executed  by  exeeu- 

tors,  who  have  power  to  sell  for  cer- 
tain purposes  under  the  wiU,  is  in- 
wUid  because  not  in  execution  of  Vie 
power. 

See  aehdOe  v.  SchaU,  261 


DEFENSES. 

1.  So  long  as  the  purchaser  of  lands 
remains  in  possession  under  his 
deed  he  has  no  defense  to  an  action 
for  the  purchase-price.  His  remedy 
in  case  of  failure  or  defect  in  titfe 
is  by  action  on  the  covenants  in  his 
deed  or  contract.    Kirtz  v.  Peck. 

222 


2.  J.  deposited  a  sum  of  money  with 
defendant  in  trust  for  E.,  his  wife, 
plaintiff's  testatrix.  A  pass-book 
was  delivered  to  him.  After  the 
death  of  both  husband  and  wife 
and  the  issuing  of  letters  testa- 
mentary to  plaintiff,  he  called  with 
them  at  defendant's  bank  and  de- 
manded payment  of  the  deposit; 
he  was  told  by  one  of  its  officers 
that  it  would  be  paid  to  him  when 
he  came  with  the  pass-book  which 
was  then  in  possession  of  the  execu- 
tor of  J.;  thereafter  the  latter 
presented  the  pass-book,  together 
with  proof  of  his  appointment,and 
thereupon  defendant  paid  the  de- 
posit to  him  on  surrender  of  the 
pass-book.  In  an  action  to  recover 
the  sum  deposited  it  appeared  that 
plaintiff,  after  learning  of  the  pay- 
ment, brought  suit  against  J.'s 
executor  to  recover  the  money  so 
paid  and  recovered  judgment 
therein,  and  being  unable  to  col- 
lect the  same,  brought  this  action. 
Hdd  (RuQSR,  Ch.  J.,  dissenting), 
that  plaintiff  had  an  election  of 
remedies,  ».  «.,  either  an  actios 
against  defendant  to  recover  the 
deposit,  or  an  action  against  J.'s 
executor  for  money  htui  and  re- 
ceived; but  he  was  not  entitled  to 
both,  and  by  electing  the  latter 
remedy  he  lost  the  former,  as  by  so 
doing  he  adopted  and  ratified  the 
action  of  defendant  in  making  the 
payment,  and  this  would  be  a 
eood  defense  in  an  action  by  de- 
fendant against  J.'s  executor  to 
recover  back  the  money  paid  to 
him.    Fowler  v.  Botoery  JSav,  Bk. 

450 

8.  The  defense  that  the  payment  by 
the  bank  had  been  adopted  and 
ratified  by  plaintiff  was  not  set  up 
in  the  answer.  This  objection  was 
not  raised  upon  the  trial,  and  all 
the  facts  pertaining  to  such  de- 
fense were  proved  without  objec- 
tion and  were  found  by  the  court. 
Held,  that  the  objection  was  not 
available  here.  Id, 


DEFINITIONS. 

The  Y.  M.  C.  Association  of  the  city 
of  New  York,  incorporated  under 
the  act  of  1866  (Chap.  850,  Laws 
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of  1860^,  is  not  a  seminary  of  learn- 
ing within  the  meaning  of  the  stat- 
utory provision  exempting  from 
taxation  buildings  erected  for  the 
use  of  and  used  by  such  institu 
tions.  (1  R.  S.  388,  S  4,  sub.  3,  as 
amended  by  chap.  397,  Laws  of 
1883.)     r.  Jf.  a  A,  V.  Mayar,  etc 

187 


DEVISE. 

1.  The  common-law  rule  that  lapsed 
devises  do  not  fall  into  the  residue, 
but  go  to  the  heirs  as  undisposed 
of  by  the  will,  was  done  away 
with  by  the  Revised  Statutes  (2  K. 
8.  57,  §  5),  and  there  is  now  no 
difference  between  lapsed  devises 
and  lapsed  legacies,  as  it  respects 
the  operation  upon  them  of  a  gen- 
eral residuary  clause.  CrutksM>nk 
V.  J2&WW  far  Friendless.  338 

d.  The  rule  of  the  common  law  that 
a  legacy  or  devise,  given  with  or 
without  words  of  limitation,  lapses 
in  case  of  the  death  of  the  devisee 
or  leffatee  before  the  testator,  in 
the  absence  of  express  words  to 
prevent  a  lapse,  or  of  sometiiing 
m  th^  context  of  the  will  indi- 
cating a  contrary  intent,  is  still  in 
force  in  this  state,  save  so  far  as 
modified  by  the  Revised  Statutes 
(3  R.  8.  66,  §  62),  t.  «.,  where  the 
devise  or  bequest  is  to  a  child  or 
descendant  of  the  testator.  In  re 
WeUs,  396 

See  Wells. 


DISCONTrNTTANCE. 

It  seems  an  agreement  to  discontinue 
an  action  includes,  as  a  necessary 
consequence  the  vacation  of  an 
judgment,  either  interlocutory  or 
nnaJ,  entered  therein.  Iken  v. 
Milne.  303 


DOWER. 

.  Where  there  Is  a  manifest  incom- 
patibility between  the  provision  for 
a  widow  in  a  will  ana  dower,  the 
widow  is  put  to  an  election  between 
them.    AscJie  v.  AscJie,  232 


2.  Where  the  purchaser  of  the 
equity  of  redemption  in  mortgaged 
premises,  who  is  under  no  per- 
sonal liabilitv  to  pav  the  mortgage 
debt,  pays  it  in  aid  of  his  own 
title,  or  procures  its  discharge  by 
giving  his  own  mortgage  upon  the 
premises  in  lieu  thereof,  as  against 
the  widow  of  his  grantor  who 
joined  with  her  husband  in  the 
mortgage,  but  not  in  the  deed,  said 
grantee  is  entitled  to  the  protection 
of  the  mortgagee's  right  as  aeainst 
the  dower  which  is  covered  and 
charged  by  the  mortgage.  The 
purchaser  takes  his  landchareed 
as  suretv  for  the  mortgage  debt, 
and  having  paid  it,  has  the  right, 
as  against  the  mortgagors,  to  be 
subrogated  to  the  position  of  the 
mortgagee  and  to  stand  in  equitv 
as  the  purchaser  and  holder  of  his 
security,  and  the  widow  seeking 
to  enforce  in  eauity  her  'right  or 
dower,  is  bound  to  allow  her  due 
proportion  of  the  mortgage  debt. 
merson  v.  MoMuUen,  293 


EASEMENT. 

1.  The  existence  of  an  easement 
authorizing  another  to  dam  up  and 
use  the  waters  of  a  stream  upon 
lands  conveyed,  is  a  breach  of  a 
covenant  against  incumbrances, 
and  knowledge  on  the  part  of  the 
grantee  at  the  time  of  the  convey- 
ance or  notice  to  him  of  the  exist- 
ence of  the  easement  is  no  defense 
to  an  action  for  the  breach.  Huyck 
V.  AndreiDS.  81 

2.  It  seems  that  anj^  easement,  except 
that  of  a  public  highway,  is  a 
breach  of  such  a  covenant ;  it  pro- 
tects the  grantee  against  every 
other  adverse  right,  interest  or 
dominion  over  the  land,  and  he 
may  rely  upon  it  for  his  security. 

Id, 

3.  There  is  no  distinction  in  this 
respect  between  incumbrances 
which  affect  the  title  and  those 
simply  affecting  the  physical  con- 
dition of  the  land.  Id. 

4.  In  an  action  to  recover  damages 
for  the  breach  of  such  a  covenant, 
it  appeared  that  B.  owned  an  ease- 
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ment  in  a  stream  uix)n  the  land 
conveyed,  t.  e.,  the  right  to  erect 
and  maintain  a  dam  across  it  and 
to  use  all  of  its  waters  and  to 
extend  the  dam  then  existing.  At 
the  time  of  the  conveyance  there 
was  a  dam  across  the  stream  which 
had  been  maintained  for  many 
rears,  and  the  waters  were  used  to 
furnish  power  to  a  mill  upon  B/s 
adjoining  land.  HM,  that  the 
grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was 
not  charged  with  knowledge  that 
B.  had  a  paramount  right  to  the 
exclusive  use  of  the  waters  or  a 
a  right  to  extend  his  dam.         Id. 

5.  Defendant  alleged  in  his  answer  a 
mistake  and  asked  to  have  the  deed 
reformed  by  making  the  convey- 
ance subject  to  B.'s  easement. 
Hdd,  that  evidence  of  the  value  of 
the  dam  in  connectiopr-^ith  the 
mill  was  incompetent,  either  upon 
this  issue  or  the  question  of 
damages  ;  that  the  proper  measure 
of  damages  was  the  difference 
between  toe  value  of  the  land  with- 
out and  with  the  easement.        Id. 


EJECTMENT. 

In  an  action  of  ejectment  these  facts 
appeared;  Pursuant  to  an  applica- 
tion on  behalf  of  plaintiff  an  act 
was  passed  in  1899  (Chap.  246, 
Laws  of  1889),  authorizing  it  to 
acquire  title  by  condemnation  pro- 
ce^ings  to  land  of  which  that  in 
question  is  a  part.  Commissioners 
of  estimate  and  assessment,  pur- 
porting to  have  been  appointed  in 
proceedings  under  the  act,  made 
reports  therein  which  were  con- 
firmed by  the  Supreme  Court.  The 
city  paid  the  amounts  awarded  to 
the  owners  and  immediately  took 
possession  of  the  lands.  Pursuant 
to  resolution  of  the  common  coun- 
cil a  market  was'  erected  thereon. 
In  1842  that  body,  by  resolution, 
directed  a  sale  of  all  the  other 
buildings  on  the  land  except  the 
market-house.  In  1843  a  substan- 
tial fence  was  built  by  the  city, 
inclosing  all  the  land,  and  there- 
after, for  about  twenty  years,  it 
leased  the  market-house.  It  also, 
in  1847  and  1849,  erected  engine- 


houses  on  the  land.  The  land  re- 
mained so  inclosed  and  occupied 
until  about  186<»,  when,  pursuant 
to  resolutions  of  the  common  coun- 
cil, the  buildings  were  removed,and 
in  1868  it  was  thrown  open  to  the 

Sublic  as  a  park,  and  was  so  used 
own  to  1866  or  1867,  during  all  of 
which  time  there  was  a  substantial 
fence  around  it.  In  1867  the  land 
was  put  up  for  sale  in  lots  at  auc- 
tion by  the  commissioners  of  the 
sinking  fund.  The  purchasers  of 
some  of  the  lots  took  title  and 
erected  buildings    thereon,  other 

Surchasers  refund  to  take  title  and 
tigations  resulted;  the  lots  bid  off 
bv  them,  for  five  or  six  years  there- 
aher,  were  neglected,  the  fences  de- 
cayed and  the  lots  were  left  open 
to  intruders.  Defendant  and  others 
went  into  possession  of  the  prem- 
ises in  question  in  1878  as  mere 
intruders;  he  took  several  deeds 
from  the  others;  the  possession  of 
none  of  them  antedated  1878.  In 
1871  a  committee  of  the  conunis- 
sioners  of  the  sinking  fund,charged 
with  the  duty  of  estimating  the 
value  of  the  real  estate  belonging 
to  the  city,  included  said  premises 
in  their  report.  This  action  was 
commenced  in  1878.  Held,  that, 
without  regard  to  the  validity  of 
the  condemnation  proceedings,  as 
against  defendant  the  city's  prior 
possession  authorized  a  recovery; 
that  there  was  no  such  abandon- 
ment by  it  as  lost  to  it  the  benefit 
of  such  prior  possession;  also,  that 
it  had  acquired  title  by  adverse 
possession.  Mayor,  etc,  v.  Carleton. 

284 


ELECTION  OF  REMEDIES. 

1.  J.  deposited  a  sum  of  money 
with  defendant  in  trust  for  E.,  his 
wife,  plaintiff's  testatrix.  A  pass- 
book was  delivered  to  him.  After 
the  death  of  both  husband  and 
wife  and  the  issuing  of  letters  tes- 
tamentary to  plaintiff,  he  called 
with  them  at  defendant's  bank  and 
demanded  payment  of  the  deposit; 
he  was  told  by  one  of  its  officers 
that  it  would  be  paid  to  him  when 
he  came  with  the  pass-book  which 
was  then  in  possession  of  the  ex- 
ecutor of  J. ;  thereafter  the  latter 
presented  the  pass-book,  together 
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with  proof  of  his  appointment, 
and  thereupon  defendant  paid  the 
deposit  to  him  on  surrender  of  the 
pass-book.  In  an  action  to  recover 
the  sum  deposited  it  appeared  that 
plaintiff,  Mter  learning  of  the  pay- 
ment, b;  ought  suit  against  J.'s  ex- 
ecutor to  recover  the  money  so 
paid  and  recover  judgment  therein, 
and  being  unable  to  collect  the 
same,  brought  this  action.  HM, 
(RuoER,  i;h.  J.,  dissenting),  that 
plaintiff  had  an  election  of  reme- 
oies,  i.  6.,  either  an  action  against 
defendant  to  recover  the  deposit, 
or  an  action  against  J.'s  executor 
for  money  had  and  received;  but 
he  was  not  entitled  to  both,  and  by 
electing  the  latter  remedy  he  lost 
the  former,  as  by  so  doing  he 
adopted  and  ratified  the  action  of 
defendant  in  making  the  payment, 
and  this  would  be  a  good  defense 
in  an  action  by  defendant  against 
J.'s  executor  to  recover  back  the 
money  paid  to  him.  Fbwler  v. 
Bowery  aavings  Bank.  450 

2.  It  aeenu  that  if  the  money  had 
been  left  on  special  deposit,  plaintiff 
could  have  pursued  it  in  the  hands 
of  said  executor  without  losing 
his  remedy  against  defendant.    Id. 

Z.  Where  a  trustee  is  bound  to  pay 
money  to  a  beneficiary  as  a  debt, 
if  he  makes  payment  to  another 
person,  this  is  not  a  payment  of 
the  debt  and  the  monevs  paid  are 
not^tiie  property  of  the  beneficiary . 

4.  In  such  case  the  beneficiary  may 
ignore  the  {payment  and  sue  the 
trustee  as  his  debtor,  or  he  may 
ratify  and  adopt  the  payment  and 
sue  the  person  who  received  the 
money,  but  he  cannot  do  both,  and 
his  election,  once  effectually  made, 
is  conclusive  upon  him.  Id. 


EMINENT  DOMAIN. 

1.  Where  a  railroad  corporation  or- 
ganized under  the  ''  Rapid  Transit 
Act  "(Chap.  CM)6,  Laws  of  1875), 
is  authorized  by  its  charter  to  con- 
struct distinct  lines  of  railway 
"with  the  usual  and  necessary 
*    ♦    ♦    curves,  switches,"  etc.. 


on  two  streets  intersecting  each 
other,  it  is  within  the  scope  of  the 
powers  conferred  upon  the  com- 
pany by  the  act  and  its  charter  to 
acquire  title  to,  and  it  may  take, 
by  proceedings  in  invitum,  lands 
necessary  to  effect  a  junction  be- 
tween the  two  routes,  so  as  to 
enable  the  trains  upon  one  to  run 
upon  the  other.  In  re  Un,  El.  R, 
R  Co.  276 

2.  The  provision  of  said  act  (§  26), 
which  permits  the  junction  of  two 
railroaas,  comprehends  the  power 
to  take  real  estate  necessary  to 
effect  the  connection,  and  it  is  not 
material  that  the  two  roads  are 
operated  by  the  same  corporation. 

Id. 

8.  While,  unless  the  proposed  taking 
of  lands  by  the  law  of  eminent 
domain  is  justified  by  a  purpose  or 
end,  permitted  or  clearly  contem- 
plated by  the  franchise  conferred 
upon  a  railroad  corporation  by  its 
charter  or  the  general  law,  the 
courts  should  refuse  their  aid,  the 
powers  of  the  corporation  must  be 
deemed  to  extend  to  the  accom- 
plishment of  legitimate  corporate 
acts,  and  to  whatever  may  be  within 
the  scope  of  the  legislative  grant. 

Id. 

4.  It  is  for  the  Supreme  Court  to  in- 
vestigate the  facts  upon  which  the 
corporation  claims  the  right  to  take 
private  property  against  tne  owner's 
will,  and  thereupon  to  decide 
whether  a  sufficient  ground  exists. 

Id. 

5.  It  9eems,  if  the  corporate  charter 
authorizes  the  proposed  taking 
and  the  action  of  the  corporation 
appears  to  be  free  from  any  im 
putation  of  unworthy  or  dishonest 
motives,  the  court  may  not  inter- 
fere with  the  exercise  of  the  power; 
the  only  limit  to  its  exercise  is  the 
reasonable  neceteity  of  the  corpora- 
tion in  the  discharge  of  its  duty  to 
the  public.  Id. 

6.  Where  the  Supreme  Court  has 
granted  such  an  application,  and 
the  power  to  take  lands  for  the 
corporate  purposes  is  found  clearly 
to  exist  in  the  charter  and  generai 
law,  and  the  purpose  stated  is  one 
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-within  the  contemplation  of  the 
legislative  act,  this  court  will  not 
interfere  with  the  conclusions  of 
the  Supreme  Ck>art  as  to  the  neces- 
sity for  taking  the  land,  if  reached 
after  due  proceedings  as  pre- 
scribed; its  review  will  be  con- 
fined to  those  questions  which  re- 
late to  the  validitj  and  legality  of 
the  proceedings.  Id. 


EQUITABLE  CONVERSION. 

1.  L.  died  leaving  a  widow  and  no 
children.  His  will,  after  a  devise 
of  his  residuary  real  estate  to  three 
persons  named,  his  next  of  kin 
and  heirs,  who  were  non-resident 
aliens,  contained  a  direction  that 
said  real  estate  be  sold  at  auction 
by  a  referee  appointed  by  the 
Supreme  Court,  the  net  proceeds 
to  be  deposited  in  court  *'  in  the 
same  manner  as  money  belonging 
to  non-residents"  for  the  use  ana 
benefit  of  the  devisees  "  subject  to 
the  further  order  of  the  court." 
In  an  action  for  a  construction  of 
the  will,  it  appeared  that  two  of 
the  devisees  oied  before  the  testa- 
tor; the  court  found  that  the  gifts 
to  them  lapsed,  and  as  to  their 
portions  the  testator  died  intestate. 
The  court  also  found  that  the  direc- 
tion for  a  sale  worked  an  equitable 
•conversion  of  the  real  estate  into 
personalty  and  the  portion  so  un- 
'  disposed  of  was  to  be  distributed 
as  such ;  that  is,  to  the  widow  one- 
half  and  $2,000  in  addiUon.  Held, 
error;  that  the  direction  for  aeon- 
version  was  simply  for  the  pur- 
poses of  the  will,  and  while  as  to 
the  non-resident  aliens  the  doctrine 
of  conversion  would,  if  necessary, 
apply  in  their  favor,  if  not  required 
for  that  purpose,  a  conversion 
would  not  be  presumed;  and,  so 
far  as  the  widow  was  concerned, 
the  property  undisposed  of ,  whether 
a  sale  was  necessary  or  not,devolved 
according  to  its  original  character. 
Parker  v.  Linden.  38 

'^.  The  necessity  of  a  conversion  of 
realty  into  personalty,  to  accom- 
plish the  purposes  expressed  in  a 
will,  is  equivalent  to  an  imperative 
direction  to  convert,  and  effects 
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an  equitable  conversion.    Asehe  v. 
Asche.  282 

8.  Where  only  a  power  of  sale  is 
given  to  executors  by  a  will,  with- 
out explicit  and  imperative  direc- 
tion for  its  exercise,  and  the  inten- 
tion of  the  testator  can  be  curried 
out  although  no  conversion'  is 
adjudged,  the  land  will  pass  as 
such  and  not  be  changed  into  per- 
sonalty. In  the  absence  of  an 
express  direction  to  sell  one  may 
not  be  implied  unless  the  design 
and  purpose  of  the  testator  is  un- 
equivocal and  the  implication  so 
strong  as  to  leave  no  substantial 
doubt;  and  so,  unless  the  exercise 
of  the  power  is  rendered  necessary 
and  essential  by  the  scope  of  the 
will,  the  authority  is  simpl  v  discre- 
tionary and  does  not  work  a  con- 
version.   SehoUe  v.  SchoUe.       261 

4.  The  will  of  D.,  and  a  codicil 
thereto,  gave  his  residuary  estate 
to  his  executors  in  trust,  to  applv 
it,  or  the  proceeds  of  sale,  which 
they  were  empowered  to  make,  to 
the  establishment  and  endowment 
of  a  charitable  institution,  whose 
object  and  the  class  of  persons  to 
be  relieved  and  benefited  thereby 
should  be  the  same  as  a  charitable 
institution  named.  The  executors 
were  authorized  and  directed  to 
apply  for  and  obtain  from  the 
state  legislature,  "as  early  as  prac- 
ticable, an  act  of  incorporation  of 
such  an  institution,  and  to  do  this, 
if  possible,  within  ten  years  after 
his  decease.  In  the  event  that  the 
gift  ''should  be  adjudged  or 
proved  invalid  or  its  execution  be 
impossible,  either  by  iudicial  de- 
cision or  from  any  otner  cause," 
the  testator  direc£ed  that  all  his 
residuary  estate  should  be  sold 
and  the  proceeds  equally  divided 
among  certain  existing  religious 
and  charitable  corporations  named, 
all  of  whom  had  capacity  to  take. 
In  an  action  for  the  construction 
of  the  will,  Jield,  that  the  primary 
gift  was  invalid,  as  there  was  con- 
templated a  period  measured  bv 
years,  not  by  lives,  during  which 
there  would  be  no  person  m  exist- 
ence by  whom  an  absolute  estate 
in  possession  could  be  conveyed, 
and  so  there  was   an    unlawful 
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obstructions  in  a  public  highway, 
and  any  person  who  wrongfully 
places  them  there  or  aids  in  so 
doing,  is  responsible  for  accidents 
occurring  by  reason  of  their 
presence.   Cohen  y.  Mayor,  etc,  582 


CLAIM  AND  DELIVERY  OF 
PERSONAL  PROPERTY. 

1.  In  an  action  to  recoyer  possession 
of  certain  railroad  bonds  which 
the  company  alleged  were  the  prop- 
erty of  plaintiff  and  of  which 
defendant  had  become  wrongfully 
and  illegally  possessed,  these  facts 
appeared:  T.,  the  original  plaintiff, 
transferred  to  C.  &  M.,  stock 
brokers,  the  bonds  in  question,  to 
be  held  as  margins  on  his  stock 
transactions.  C.  &  M.  deposited 
them  with  defendant,  a  national 
bank,  as  security  for  any  indebt- 
edness, present  or  future,  by  them 
to  defendant,  with  authority  to  sell 
at  {)ublic  or  private  sale,  without 
notice,  and  apply  the  proceeds  in 
payment  of  such  indebtedness,  and 
on  the  faith  of  such  deposit  de- 
fendant promised  to  pay  the  checks 
of  0.  &  M.  to  a  specified  amoimt; 
simultaneously  therewith  it  certi- 
fied checks  to  that  amount. and  on 
the  same  day  paid  them  to  the 
holders  thereof.  On  the  next  busi- 
ness day  C.  &  M.  failed,  owing 
defendant  a  balance  of  account. 
Thereafter  T.  served  written  notice 
upon  defendant  to  the  effect  that 
the  bonds  were  his  property,  for- 
bidding its  parting  with  the  same 
except  by  his  order,  and  demand- 
ing an  account  showing  what 
lien  plaintiff  claimed  to  have 
thereon;  this  defendant  did  not 
furnish.  No  offer  to  pay  such 
balance  or  request  to  redeem  the 
bonds,  or  admission  of  any  rights 
of  defendant  therein  was  made  by 
T.  Defendant  subsequently  sold 
the  bonds,  realizing  less  than  the 
balance  unpaid.  HM,  that  a  ver- 
dict was  properly  directed  for 
defendant;  that  plaintiffs,  to  main- 
tain the  action,  were  bound  to  show 
that  no  title  passed  to  defendant 
by  the  transfer  to  it,  or  that  at 
some  time  prior  to  the  commence- 
ment of  the  action  they  had  be- 
come entitled  to  the  possession; 


that  the  bank  acquired  a  valid 
title,  and  plaintiffs  failed  to  show 
a  right  of  possession,  as  they  could 
only  establish    such  a  rifi:ht  by 

groof  that  the  debt  for  which  the 
onds  were  pledged  had  been 
wholly  paid,  or  that  tender  had 
been  made  of  a  sufficient  sum  to 
discharge  it.  Thompson  v.  St.  N. 
Nat.  Bank.  925 

8.  Plaintiff  claimed  that  the  certifl 
cation  of  the  checks  without  an 
equivalent  amoimt  of  money  on 
deposit,  being  in  violation  of  the 
National  Banking  Act  (U.  S.  R.  8. 
S  5208),  no  valid  debt  was  created 
thereby,  and  so  defendant  did  not 
become  a  bona  fids  holder  of  the 
bonds.  ffetd,  untenable;  fir^, 
that  the  act  fixes  and  limits  the 
penalty  for  its  violation,  and  in- 
stead of  invalidating,  expressly 
affirms  the  validity  of  the  certifi- 
cation; second,  that  the  provision 
had  no  application  to  the  question, 
as  the  contract  of  the  bank  with 
C.  &  M.  was  simply  to  protect  the 
checks  of  the  firm,  i.  e.,  to  loan 
the  amount  specified  and  pay  It 
out  on  its  check,  not  to  certify 
them;  that  this  contract  was  law- 
ful and  its  legality  was  not  affected 
by  the  certification.  Id. 

8.  Also,  held,  the  application  by  de- 
fendant of  deposits  made  by  C.  & 
M.  on  the  day  the  agreement  was 
made  to  the  payment  of  the  prior 
indebtedness  oif^  the  firm,  instead 
of  to  the  indebtedness  created  by 
the  payment  of  the  certified  checks, 
was  proper.  Id. 
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COLLEGES. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.,  388,  §  4,  sub.  7), 
exempting  from  taxation  "  the  per- 
sonal property  of  every  incor- 
porated company  not  made  liable 
to  taxation  on  its  capital  in  the 
fourth  title"  of  the  chapter  con- 
taining it,  does  not  include  an 
incorporated  college  or  religious 
society.      CcUlin  v.  Ihtutees,  e$e., 

138 

2.  A  religious  society,  therefore,  in- 
corporated under  the  general  act 
of  1813  (Chap.  60,  Laws  of  1813), 
providing  for  the  incorporation  of 
such  societies,  and  a  college  not 
specially  exempted  from  taxation 
by  its  charter  or  some  special  act, 
are  included  in  the  provision  of 
the  collateral  inheritance  tax  act 
(Chap.  713,  Laws  of  1887),  which 
subjects  to  the  tax  imposed  by  the 
act  all  property  whidi  E^all  pass 
by  will  to  any  "  body,  politic  or 
corporate  ♦  ♦  ♦  other  than 
to  *  *  *  the  societies,  cor- 
porations and  institutions  now  ex- 
empted by  law  from   taxation." 

Id. 

8.  The  words  "now  exempted  by 
law"  in  said  provision  refer  to 
exemptions  unaei  the  laws  of  this 
state,  and  the  exemption  of  a 
foreign  corporation  under  the  laws 
of  the  jurisdiction  of  origin,  does 
not  withdraw  it  from  the  operation 
of  said  act.  Id, 


4.  Accordingly  hdd,  that  a  college 
incorporated  and  located  in  another 
state  was  liable  to  taxation  upon 
a  legacy,  given  by  the  will  of  a 
resident  of  the  state,  although  by 
its  charter  it  is  exempted  from 
taxation.  .  Id, 


CONDITIONS. 

In  an  action  upon  a  promissory  note 
for  $1,500,  it  appeared  that  the 
note  was  given  as  tne  consideration 
for  a  contract,  whereby  the  payee, 
among  other  things,  i^reed  that 
to?ien  the  maker  ''shall  pay"  the 
$1,500  she  ''shall  release  and  dis- 
charge "  him  from  all  claims,  etc. 
Held,  the  execution  of  the  release 
was  not  a  condition  precedent  to 
payment,  nor  was  defendant  enti- 
tled to  a  concurrent  performance, 
but  the  payment  was  to  precede 
the  release ;  also,  that,  upon  pay- 
ment, the  contract  itself  would 
operate  as  a  release.  Kirtz  v. 
Feck,  222. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  1868  (Chap.  842,  Laws 
of  1868),  entitled  "  An  act  to  pro- 
vide for  the  transmission  of  letters, 
packages  and  merchandise  in  the 
cities  of  New  York  and  Brooklyn 
♦  ♦  ♦  by  means  of  pneumatic 
tubes  to  be  constructed  beneath 
the  surface,"  etc.,  is  not  violative 
of  the  provision  of  the  state  Con- 
stitution (art.  3,  g  16),  prohibiting 
the  passage  of  any  local  or  private 
bill  embracing  more  than  one  sub- 
ject, and  requiring  that  to  be  ex- 
pressed in  the  title.  Astor  y.  If,  T. 
Arcade  B.  Co,  98 

2.  The  act  of  1873  (Chap.  185,  Laws 
of  1873),  declared  in  its  title  to  be 
"  supplemental  to  and  amendatory 
of"  said  act  of  1868,  the  title  to 
Which  is  quoted,  with  the  addition 
of  the  words  *'  and  to  provide  for 
the  transportation  of  passengers  in 
said  tubes"  is  violative  of  said 
constitutional  provision,  as  it 
authorizes  the  construction  of 
underground  railways  by  the  cor- 
poration   organized     under     the 
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original  act,  with  authority,  upon 
obtaining  the  reouisite  consents, 
to  propel  its  cars  by  steam  or  any 
other  motive  power,  and  thus  to 
transform  itself  into  a  railroad 
corporation.  IcL 

8.  To  comply  with  said  constitu- 
tional requirement  the  title  must 
be  such  at  least  as  to  fairlv  suggest 
or  eive  a  clue  to  the  subject  dealt 
with  in  the  act.  Id, 

4.  The  said  act  of  1878  beinff  thus 
unconstitutional  and  void,  all  sub- 
sequent legislation  based  upon  it, 
i.  e.y  the  acts  of  1874,  1881  and 
1886  (Chap.  608,  Laws  of  1874; 
chap.  4M.  Laws  of  1881;  chap. 
812,  Laws  of  1886),  faU  with  it. 

Id, 

6.  The  said  act  of  1886  is  also  violar 
tive  of  the  constitutional  provision 
(art.  8,  §  18),  forbiddinffthe  pass- 
age of  a  private  or  local  bill 
granting  to  any  corporation  "  the 
right  to  lay  down  railroad  tracks/' 
except  upon  the  conditions  speci- 
fied, or  granting  to  a  private  cor- 
poration "  any  exclusive  privilege, 
immunity  or  franchise  wnatever." 

Id, 

6.  These  prohibitions  may  not  be 
evaded  under  the  pretense  of  an 
amendment  of  the  charter  of  a  cor- 
poration organized  before  the  adop- 
tion of  said  constitutional  provi- 
sion, or  a  regulation  of  the  exer- 
dse  of  powers  and  franchises 
possessed  by  it  Id. 

7.  The  act  of  1878  (Chap.  647.  Laws 
of  1878),  requiring  the  B.  S.  &  F. 
F.  R.  K.  Co.,  a  street  railroad 
corporation  organized  under  the 
General  RaQroad  Act  (Chap.  140, 
Laws  of  1850),  to  pay  into  the 
treasury  of  the  city  of  New  York 
one  per  cent  of  the  gross  receipts 
instead  of  a  license  fee  as  before 
prescribed  (Chap.  199,  Laws  of 
1878),  is  constitutional;  it  mu^t  be 
deemed  an  alteration  and  amend- 
ment of  the  charter  of  the  com- 
pany, and  so  is  within  the  power 
reserved  to  the  legislature  by  the 
general  act,  the  provisions  of  the 
Kevised  Statutes  to  which  corpora- 
tions organized  under  said  act  are 
by  its  terms  made  subject  and  the 


state  Constitution.  (Art.  8,  §  1.) 
Mayor,  etc,,  v.  Tioeniy'third  8t. 
B,  5.  Co,  811 

8.  While  under  the  power  so  re- 
served the  legislature  cannot  de- 
prive a  CQrporation  of  its  property 
or  annul  its  contracts  with  third 
persons,  it  may  take  away  its  fran- 
chise to  be  a  corporation,  or  pre- 
scribe the  conditions  and  terms 
upon  which  it  may  live  and  exer- 
cise such  franchise.  Id, 


CONSTRUCTION. 

1.  If  the  principal  disposition  of  a 
will  can  be  upheld,  ulterior,  con- 
tingent limitations,  which  threaten 
violation  of  statutory  rules  respect- 
ing the  ownership  of  property,  if 
separable  from  the  principal  dis- 
positions, may  and  should  bedis- 
i^garded.  Mendenon  v.  Hender- 
9on,  1 

2.  While,  as  a  general  rule,  a  will 
and  codicil  are  to  be  construed  as 
parts  of  the  same  instrument,  and 
a  codicil  is  no  revocation  of  a  will 
further  than  it  is  so  expressed, 
where  the  codicil  contains  disposi- 
tions, inconsistent  with  provisions 
of  the  will,  the  latter  will  be 
deemed  revoked  to  the  extent  of 
the  discordant  dispositions,  and  so 
far  as  may  be  necessaiy  to  give 
ejffect  to  the  provisions  of  the 
codicil.    NeuieofnbY,W^Mter.    191 

8.  The  fact  that  words  of  inheritance 
are  now  unnecessary  to  convey  a 
fee  does  not  justify  the  construction 
that  their  use  in  a  will  is  expressive 
of  an  hitention  that  they  shall  be 
taken  as  words  substituting   in 

Slace  of  a  pre-deceased  legatee  or 
evisee,  his  heirs;  having  a  well 
settled  and  understood  meaning, 
a  di£Ferent  meaning  may  not  be 
given  to  the  words.    In  re  WdU, 

896 

4.  The  general  rule  that  when  a  testa- 
mentary gift  is  found  only  in  a 
direction  to  divide  at  a  future 
time,  the  gift  is  future  and  con- 
tingent, and  not  vested,  is  subor- 
dinate to  the  primary  canon  of 
construction,  that  the  construction 
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shall  follow  the  intent  to  be  col- 
lected from  the  whole  will .  Ootbel 
V.  Wolf.  406 


CONTEMPT. 

1.  Where  a  final  Judgment  required 
a  formal  transfer  of  stock  upon  the 
books  of  a  corporation  by  its 
officers,  who  were  defendants,  and 
where  two  orders,  nunted  upon 
the  foot  of  said  Judgment,  ^ch 
fixed  a  time  and  place  for  such 
transfer  and  required  it  to  be 
made,A«2d,  that  tne  advising  and 
procuring  by  B.,  one  of  the  defend- 
ants, disobedience  of  the  judgment 
on  the  part  of  the  officers  was  a 
civil  contempt  within  the  Code  of 
Civil  Procedure  (§  14,  sub.  4). 
King  v.  Barries,  476 

2.  Any  person  who  interferes  with 
the  process,  control  or  action  of 
the  court  in  a  pending  liti^tion, 
imlawfullyand  without  «uthority, 
is  guilty  of  a  civil  contempt  if  his 
act  defeats,  impairs,  impedes  or 
prejudices  Uie  rights  or  remedy  of 
a  party  to  such  action  or  proceed- 
ing. Id, 

8.  When  proceedings  against  B.,  to 
punish  him  for  the  contempt,  were 
mstituted  the  stock  had  not  been 
transferred.  Before  the  final  order 
against  him  was  made  the  officers 
had  yielded  obedience  to  the  Judg- 
ment and  orders,  thus  purging 
themselves  of  contempt.  B.  was 
sentenced  to  |six  montns  imprison- 
ment. EM,  no  error;  that  B.'s 
offense  was  not  an  omission  to  per- 
form something  the  court  had 
enjoined  upon  him,  and  which  it 
was  in  his  power  to  do,  but  was 
an  affirmative  act  of  resistance  to 
the  process  of  the  court,  an  active 
effort  to  defeat  its  orders  and  make 
its  Judgment  nugatory,  and  was 
appropriately  punished.  (Code 
av.  Rx).  S  2286.)  Id, 

4.  While  the  main  distinction  be- 
tween criminal  and  civil  contempts 
is  that  one  is  an  offense  against 
public  Justice,  the  penalty  for 
which  is  essentially  punitive,  and 
the  other  is  an  invasion  of  private 
right,  the  penalty  for  which  is 
rSress  or   compensation   to  the 


suitor,  still  this  distinction  is  not 
complete  and  certain;  as  behind 
"criminal  contempts  often  stands 
some  trace  of  private  rights,  and 
in  civil  contempts  there  are  some- 
times found  the  element  of  punish- 
ment merely,  as  distinguished  from 
the  bare  enforcement  of  a  remedy. 

Id' 

6.  In  the  contempt  proceedings  wit- 
nesseswere  ordered  to  be  examined, 
who  were  cross-examined  by  B., 
without  objection  or  protest.  It 
was  objected  on  appeal  that  the 
court  had  no  power  to  make  such 
order.  HM,  that  B.  must  be 
deemed  to  have  assented  to  the 
practice  adopted.  Id. 


CONTRACT. 

1.  The  provision  of  the  act  of  1861 
(Chap.  808,  Laws  of  1861),  in  rela- 
tion to  contracts  by  the  city  of 
New  York,  requiring  that  all  con- 
tracts *'  shaU  be  awarded  to  the 
lowest  bidder  for  the  same  with 
adequate  security  and  every  such 
contract  shall  be  deemed  confirmed 
in  and  to  such  lowest  bidder  at  the 
time  of  the  opening  of  the  bids, 
estimates  or  proposals  therefor,  and 

'  such  contract  shall  be  forthwith 
duly  executed  ♦  ♦  ♦  with  such 
lowest  bidder,"  does  not  compel 
the  making  of  a  contract  by  the 
city  with  such  lowest  bidder. 
While  no  contract  can  be  let  to 
othCT  than  the  lowest  bidder,  the 
body  awarding  the  contract,  acting 
in  good  faith,  may  refuse  to  award 
it  to  him  if  they  deem  it  for  the 
best  interest  of  the  city  to  do  so; 
they  may  reject  all  the  bids  and  re- 
advertise.  WaUhv,  Mayor, etc,  142 

2.  In  an  action  upon  a  promissory 
note  for  $1,600,  it  appeared  that 
the  note  was  given  as  the  consid- 
eration of  a  contract,  whereby  the 
payee,  among  other  things,  agreed 
that  token  the  maker  ''shall  pay  " 
the  $1,600  she  "shall  release  and 
discharge"  him  from  all  claims, 
etc.  Skd,  the  execution  of  the 
release  was  not  a  condition  pre- 
cedent to  payment,  nor  was  de- 
fendant entitled  to  a  concurrent 
performance,  but  the  payment  was 
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to  precede  the  lelease;  also,  that, 
upon  payment,  the  contract  itself 
would  operate  as  a  release.  Kiftz 
V.  Peck.  822 

8.  Before  a  recoTery  can  be  had  In  an 
action  for  use  and  occupation  of 
real  estate,  it  must  be  made  to 
appear  that  the  conventional  rela- 
tion of  landlord  and  tenant  existed 
between  the  parties;  and  while  the 
possession  and  beneficial  enjoy- 
ment of  real  property,  with  the 
consent  of  the  owner,  is  ordinarily 
sufficient  to  sustain  an  action  upon 
an  implied  agreement  for  use  and 
occupation,  such  an  agreement 
may  not  be  implied  where  the  cir- 
cumstances attending  the  use  and 
occupation  show  clearly  there  was 
no  expectation  of  rent  by  either 
party.     Gollyer  v.  CoUyer,         442 

4.  So,  also,  where  a  person  lives  with 
a  relative  as  a  member  of  the 
familv  under  circumstances  show- 
ing clearly  that  there  was  no  ex- 
pectation on  either  side  that  board 
should  be  paid,  the  law  will  not 
imply  a  promise  to  pay  board.     Id. 

6.  In  pursuance  of  an  ante-nuptial 
agreement, T.,  defendants'  testator, 
executed  to  plaintiff,  his  wife,  an 
instrument,  bv  wLich  he  agreed 
to  pay  to  her  $10,000  at  his  death, 
provided  she  lived  with  him  as  his 
wife  up  to  that  time  and  faithfully 
performed  the  duties  of  that  rela- 
tionship. Subsequently  the  parties 
executed  another  instrument,  by 
which  plaintiff,  in  consideration  of 
$5,000  then  paid  to  her  by  her  hus- 
band, released  and  canceled  the 
former  agreement.  In  an  action 
upon  said  agreement,  held^  that 
while  the  latter  one,  so*  long  as  it 
remained  executory,could  not  have 
been  enforced,  yet  having  been 
executed,  in  the  absence  of  any 
allegation  of  fraud,  plaintiff  was 
not  entitled  to  be  relieved  there- 
from; that  having  released  her  hus- 
band's obligation  she  could  be  re- 
instated in  her  rights  under  it  only 
by  a  suit  in  equity  instituted  for 
that  purpose.  TaUinger  v.  Man- 
dmUe.  427 

d.  The  defendants,  aside  from  setthig 
up  the  later  agreement,  alleged  in 
their  answer  a  violation  on  plaint- 
iff's part  of  the  conditions  pre- 


cedent contained  In  the  prior  one. 
Hdd,  that  even  if  she  had  been 
overreached  and  thus  induced  to 
execute  the  release,  she  was  not 
entitled  to  maintain  Uie  action  until 
she  had  repudiated  the  later  agree- 
ment and  tendered  back  the  money 
paid.  ll 

7.  Plaintiffs  paid  into  defendant's 
bank  $500  upon  its  promise  to 
remit  that  sum  for  them  to  H.  at 
Leadville,  Col.,  receiving  a  **  letter 
of  advice "  signed  by  defendant's 
cashier,  directed  to  a  Leadville 
bank,  which  stated  that  the  account 
of  that  bank  was  credited  that  dayi 
with  $500  "  received  from  "  plaint- 
iffs **  for  the  use  of  "  H.  Plaintiffs 
forwarded  this  letter  to  H.,  but 
before  its  receipt  the  Leadville 
bank  had  failed  and  a  receiver  had 
been  appointed, who  refused  to  pay 
the  money.  Plaintiffs,  on  return 
of  the  letter,  demanded  of  defend- 
ant that  it  carry  out  its  agreement 
or  refund  the  money,  and  upon  its 
refusal,  brought  this  action  to 
recover  the  same.  HM,  that  de- 
fendant received  the  money  as  a 
special  deposit  and  was  bound  to 
retain  It  until  drawn  out  under 
authority  of  the  letter;  that  by  its 
contract  it  agreed,  in  substance, 
that  the  Leadville  bank  would  pay 
the  amount  on  presentation  of  the 
letter,  and  when  payment  was 
refused  and  tiie  letter  returned 
it  became  at  once  liable  to  repay 
the  money  to  plaintiffs;  that  the 
words  in  the  letter  that  the  Lead- 
ville bank's  "  account  is  credited  " 
with  the  money  were  controlled 
in  their  general  application  by  the 
remainder  of  the  clause,  ».  e,,  that 
it  was  **  for  the  use  of"  H.;  that 
no  contractual  relations  existed 
between  plaintiffs  and  Hie  Lead- 
ville bank,  and  no  obligation  was 
imposed  upon  it  until  it  adopted 
the  defendant's  act  or  in  some 
manner  assumed  the  obligation; 
that  the  fact  that  defendant  was  Its 
corresi)ondent  and  maintained  an 
account  with  it  did  not  affect  the 
question.  Cutler  v.  Am,  &.  NcU. 
Barik.  593 

8.  E.,  plaintiff's  decedent,  was  the 
owner  at  the  time  of  her  death, 
which  occurred  in  1878,  of  a 
promissory  note  executed  by  H., 


INDEX, 


689 


her  husband,  defendant's  intestate, 
which, b 7  its  terms,  fell  due  in  May, 
1873.  fi.  left  a  will,  by  which  she 
bequeathed  the  note  to  certain  per- 
sons named.  H.  proposed  to  the 
legatees  that  in  case  payment  was 
not  required,  he  would  upon  his 
death  will  all  his  property  to  them. 
The  note  was  thereupon  surren- 
dered to  him;  he  died  Intestate  in 
1888.  The  will  of  E.  was  there- 
after probated  and  letters  of  ad- 
ministration, with  the  wUl  annexed, 
issued  to  plaintiff.  On  reference 
under  the  statute  of  a  claim  based 
upon  the  note,  Jield,  that  if  there 
was  a  valid  agreement  between  H. 
and  those  to  whom  the  note  was 
bequeathed,  then  his  estate  was 
not  liable  upon  the  note,  but  only 
for  a  breach  of  the  contract  agree- 
ment, which  cause  of  action  be- 
longed to  the  legatees,  not  to 
plaintiff;  if  the  agreement  was 
mvalid,  then  H.  remained  liable 
on  the  note  simply,  and  the  statute 
of  limitations  was  a  .bar;  that  de- 
fendant was  not  estopped  by  the 
agreement  from  setting  up  the  bar 
01  the  statute,  as  plamtiff  repre- 
sented none  of  the  parties  and  was 
an  entire  stranger  thereto.  Myera 
V.  Cronk,  608 

9.  A  contract  between  M.,  plaintiff's 
assignor  and  defendant,  for  grad- 
ing and  flagging  one  of  its  streets, 
permitted  a  change  of  the  grade 
indicated  upon  the  plan  and  profile 
of  the  work  without  additional 
compensation.  Through  the  erro- 
neous action  of  defendant's  engi- 
neer, not  from  any  Intentional 
change  of  plan,  more  work  was 
required  of  t}ie  contractor  and 
additional  expense  was  incurred 
by  him  than  would  have  been  neces- 
sary under  the  contract.  Held, 
that  plaintiff  was  entitled  to  recover 
for  me  additional  labor  and  ex- 
pense according  to  its  value  and 
amount;  that  she  was  not  confined 
to  the  rate  of  compensation  pro- 
vided in  the  contract  for  similar 
work,     MtUhoUand  v.  Mayor,  etc. 
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CORPORATIONS. 

1.  The  act  of  1868  (Chap.  842,  Laws 
SioKELs-— Vol.  LXVIIL 


of  1868),  entitled  "  An  act  to  pro- 
vide for  the  transmission  of  letters, 
packages  and  merchandise  in  the 
cities  of  New  York  and  Brooklyn 
*  *  *  by  means  of  pneumatic 
tubes  to  be  constructed  beneath  the 
surface,"  etc. ,  is  not  violative  of  the 
provision  of  the  state  Constitution 
(art.  8,  §  16),  prohibiting  the  pas- 
sage of  any  local  or  private  bill  em- 
bracing more  than  one  subject,  and 
requiring  that  to  be  expressed  in 
the  title.  Astor  v.  J\r.  F.  Arcade 
R,  Co,  98 

2.  The  provision  in  the  act  authoriz- 
ing the  formation  of  a  corporation 
for  the  purpose  of  carrying  out  its 
objects  and  purposes  in  the  manner 
specified  in  the  general  manufac- 
turing act,  clothing  it  with  the 
powers  and  privileges  conferred 
and  subjecting  it  to  me  duties  and 
obligations  imposed  by  said  act,  so 
far  as  not  inconsistent  with  the  pro- 
visions of  said  act  of  1868,  is  a  mat- 
ter fairly  embraced  within  the  title, 
and  a  corporation  so  formed  is  an 
appropriate  instrumentality  to  ac- 
complish the  declared   purposes. 

Id. 

8.  A  corporation  so  formed  is  a  manu- 
facturing corporation  with  powers 
limited  to  the  accomplishment  of 
the  purposes  so  declared.  Id, 

4.  The  words  **  pneumatic  tubes,"  as 
used  in  the  said  act,  mean  simply 
tubes  for  the  transmission  of  par- 
cels, operated  by  atmospheric  pres- 
sure applied  within  the  tubes.   Id, 

5.  Such  tubes  are  in  no  sense  railways, 
and  the  act  confers  no  railroad  pow- 
ers upon,  a  corporation  organized 
as  provided  therein,  and  a  declara- 
tion of  the  object  of  the  incorpo- 
ration, contained  in  a  certificate 
executed  and  filed  for  the  purposes 
of  such  an  organization,  coula  give 
to  the  corporation  no  greater  pow- 
ers than  those  conferred  by  the  act 
itself.  Id, 

6.  The  act  of  1873  (Chap.  185,  Laws 
of  1873),  declared  in  its  titl«  to  be 
"  supplemental  to  and  amendatory 
of"  said  act  of  1868,  the  title  to 
which  is  quoted,  with  the  addition 
of  the  words  "and  to  provide  for 
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the  transportation  of  passengers  in 
said  tubes,"  is  violative  of  said  con- 
stitutional provision,  as  it  author- 
izes the  construction  of  under- 
ground rail wavs  by  the  corporation 
organized  under  the  original  act, 
with  authority,  upon  obtaining  the 
requisite  consents,  to  propel  its  cars 
by  steam  or  any  other  motive 
power,  and  thus  to  transform  itself 
into  a  railroad  corporation.        Id. 

7.  To  comply  with  said  constitutional 
requirement  the  title  must  be  such 
at  least  as  to  fairly  suggest  or  give 
a  clue  to  the  subject  dealt  with  in 
the  act  Id. 

8.  The  said  act  of  1873  being  thus 
unconstitutional  and  void,  all  sub- 
sequent legislation  based  upon  it, 
i,  <?.,  the  acts  of  1874, 1881  and  1886 
(Chap.  508,  Laws  of  1874;  chap.  454, 
Laws  of  1881;  chap.  312.  Laws  of 
1886),  fall  with  it.  Id. 

9.  The  said  act  of  1886  is  also  violative 
of  the  constitutional  provision  (art. 
3,  §  18),  forbidding  the  passage  of 
a  private  or  local  bill  granting  to 
any  corporation  "  the  right  to  lay 
down  railroad  tracks,**  except  upon 
the  conditions  specified,  or  grant- 
ing to  a  private  corporation  "  any 
exclusive  privilege,  immunity  or 
franchise  whatever."  Jd. 

10.  The  Y.  M.  C.  Association  of  the 
city  of  New  York,  Incorporated 
under  the  act  of  1866  (Chap.  850, 
Laws  of  1866),  is  not  a  seminary  of 
learning  within  the  meaning  of  the 
statutory  provision  exempting  from 
taxation  buildings  erected  foifthe 
use  of,  and  used  by  such  Institu- 
tions. (1  R.  S.  388,  §  4,  subd.  8, 
as  amended  by  chap.  397,  Laws  of 
1883.)     r.  M.  C.  A.  V.  Mayor,  etc. 

187 

11.  Said  association  erected  on  lots 
owned  by  it  on  the  Bowery  a  build- 
ing, the  basement  of  which  con- 
tained a  gymnasium,  bowling  alley 
and  bath-room;  above  were  twenty- 
two  rooms,  one  of  which  only  was 
devoted  to  purposes  of  public  wor- 
ship, and  that  was  used  also  as  a 
lecture  hall.  In  an  action  to  can- 
0(^1  a  tax  levied  upon  said  premises, 
7uid,  that  they  were  not  exempts! 
f  -ora  taxation  under  the  general  act 


(supra)  exempting  *  *  every  building 
for  public  worship  "  as  the  same  is 
moditied  in  its  application  to  the 
city  of  New  York  by  the  "  Consoli- 
dation Act "  (§  827,  chap.  410,  Laws 
of  1882),  as  it  was  not  exclusively 
used  for  such  purpose;  and,  in  the 
absence  of  any  special  act  exempt- 
ing it,  that  the  property  was  liable 
to  taxation.  Id. 

See  Colleges. 

Manufacturing  Comfanies. 
Municipal  Corporations. 
Railroad  Companies. 
Religious  Corporations. 


COURTS. 

See  General  Term. 

Superior  Court  (N.Y.  Crrv). 
Supreme  Court. 
Surrogates'  Courts. 


COVENANTS. 

1.  The  existence  of  an  easement 
authorizing  another  to  dam  up 
and  use  the  waters  of  a  stream  up- 
on lands  convejed,  is  a  breach  of 
a  covenant  against  incumbrances, 
and  knowledge  on  the  part  of  the 
grantee  at  the  time  of  the  convey- 
ance or  notice  to  him  of  the  exist- 
ence of  the  easement  is  no  defense 
to  an  action  for  the  breach.  Huyck 
V.  Andrews  81 

2.  It  seems  that  any  easement,  except 
that  of  a  public  highway,  is  a 
breach  of  such  a  covenant;  it  pro- 
tects the  grantee  against  eveiy 
other  adverse  right,  interest  or 
dominion  over  the  land,  and  he 
may  rely  upon  it  for  his  security. 

Id. 

3.  There  is  no  distinction  in  this 
respect  between  incumbrances 
which  affect  the  title  and  those 
simply  affecting  the  physical  con- 
dition of  the  land.  Id. 

4.  In  an  action  to  recover  damages 
for  the  breach  of  such  a  covenant, 
it  appeared  that  B.  owned  an  ease- 
ment in  a  stream  upon  the  land  con- 
veyed, i.  e.,  the  right  to  erect  and 
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maintain  a  dam  across  it  and  to 
use  all  of  its  waters  and  to  extend 
the  dam  then  existing.  At  the 
time  of  the  conveyance  there  was  a 
dam  across  the  stream  which  had 
been  maintained  for  many  years, 
and  the  waters  were  used  to  fur- 
nish power  to  a  mill  upon  B.'s 
adjoining  land.  Beld,  that  the 
grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was 
not  charged  with  knowledge  that 
B  had  a  paramount  right  to  the 
exclusive  use  of  the  waters  or  a 
right  to  extend  his  dam.  Id, 

5.  Defendant  alleged  in  his  answer 
a  mistake  and  asked  to  have  the 
deed  reformed  by  making  the  con- 
veyance subject  to  B.'s  easement. 
Beld,  that  evidence  of  the  value  of 
the  dam  in  connection  witli  the 
mill  was  incompetent,  either  upon 
this  issue  or  the  question  of  dam- 
ages; that  the  proper  measure  of 
damages  was  the  difference  be- 
tween the  value  of  the  land  with- 
out and  with  the  easement.       Id. 

'6.  No  tax  or  assessment  is  a  lien  or 
incumbrance  within  the  meaning 
of  a  covenant  against  them  untfl 
the  amount  thereof  is  ascertained 
or  determined.  JBarper  v.  Bowd- 
ney.  644 

7.  Where,  therefore,  prior  to  the 
execution  and  delivery  of  a  deed 
of  premises  in  the  city  of  New  York 
containing  such  a  covenant,  the 
work  of  paving  a  street  had  been 
completed  by  the  dty  pursuant 
to  an  ordinance  of  the  conunon 
council  duly  passed  and  the  ex- 
pense of  the  work  paid  by  the  citv, 
but  the  apportionment  of  the 
amount  upon  the  persons  and 
property  benefited  was  not  made 
until  thereafter, when  a  proportion 
thereof  was  assessed  upon  the 
premises  conveyed  and  was  paid 
by  the  grantee.  Hdd,  that  an 
action  upon  the  covenant  to  re- 
cover the  amount  so  paid  was  not 
maintainable.  Id, 


CREDITOR'S  SUIT. 

1.  Where  administrators,  upon  ap- 
plication of  a  creditor  of  their  in- 


testate, refuse  to  exerdse  the 
power  conferred  upon  them  by 
the  act  of  1858  (^  1,  chap.  814, 
Laws  of  1858),  to  aiss^rm  a  trans- 
fer made  b^  said  intestate  to  one 
of  the  administrators  in  fraud  of 
the  rights  of  creditors  and  to  re- 
claim the  property  fraudulently 
conveyed,  and  where  the  estate  in 
the  lumds  of  the  administrators 
proves  insufladent  to  pay  the 
debts,  the  creditor  may  bring  an 
action  for  his  own  ben^t  and  that 
of  the  other  creditors  to  reclaim 
the  property,  making  all  the  ad- 
ministrators parties.  Harvey  v. 
McBonneU,  626 

2.  It  is  not  essential  that  the  plaint- 
iff in  such  an  action  should  be 
a  judgment-creditor;  he  stands 
simply  as  trustee  in  place  of  the 
administrators.  Id. 

8.  Thewill  of  S.,  after  providing  for 
the  payment  of  debts,  etc.,  gave 
all  her  property  to  her  executors, 
in  trust,  to  apply  the  income  there- 
from to  the  education  and  main- 
tenance of  her  only  son  until  he 
should  arrive  at  the  age  of  twenty- 
five  years,  the  property  and  ac- 
cumulations to  be  then  divided 
equally  between  her  son  and  hus- 
band, with  cross-remainders  in 
case  of  the  death  of  either  prior  to 
the  time  of  division.  She  directed 
that  after  her  death  some  lenti- 
mate  business  should  be  carried  on 
by  her  executors  for  the  benefit  of 
her  son,  of  which  her  husband 
should  be  retained  as  manager  ait 
a  yearly  salary.  Then  followed 
this  provision:  *'I  do  hereby 
autJiorize  and  empower  my  execu- 
tors to  sell  or  make  such  otlier  dis- 
position of  my  real  and  personal 
estate  as  the  safe  conduct  of  such 
biisiness  shall  seem  to  them  to  re- 
quire." The  testatrix  at  the  time 
of  her  death  was  engaged  in  the 
merchant  tailoring  business,  which 
was  carried  on  by  defendant,  her 
husband;  he  was  one  of  the  execu- 
•  tors  and  alone  qualified,  and  con- 
tinued the  business  after  the  death 
of  his  wife.  Plaintiffs  sold  and 
ddivered  to  defendant,  as  execu- 
tor, certain  goods  for  the  purposes 
of  said  business.  In  an  action  to 
compel  defendant  to  pay  the  pur- 
chase-price of  the  goods  out  of  the 
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assets  of  the  estate  in  his  hands 
the  complaint  set  forth  the  forego- 
ing facts,  and  alleged  that,  indi- 
viaually,-  he  was  irresponsihle. 
EM,  that  plaintiffs  were  entitled 
to  the  relief  sought;  that  the  pro- 
visions of  the  will  indicated  un- 
mistakably an  intention  on  the 
part  of  the  testatrix  to  subject  her 

general  assets  to  the  debts  of  the 
usiness  and  to  authorize  her  ex- 
ecutors to  contract  debts  therein 
binding  her  general  estate.  WiUis 
V.  Sharp,  686 


CRBIINAL  TRIAL. 

1.  After'  a  witness  for  the  prosecu- 
tion, on  the  trial  of  an  indictment 
{or  murder,  who  had  witnessed 
the  homicide,  had  tesUfled  to  the 
circumstances  attending  it,  and  had 
shown  in  his  testimony  a  dispcdtion 
to  favor  the  prisoner,  the  district 
attorney,  with  the  avowed  purpose 
of  refreshing  his  recollection,  asked 
him  if  he  had  not  previously  testi- 
fied to  certain  other  facts  spedfled. 
The  witness  admitted  that  he  had 
80  testified,  and  upon  being  asked 
if  it  was  true,  answered  that  it 
was.  ffdd,  that  the  method  pur- 
sued to  refresh  the  witness'  recol- 
lection was  proper.  Ftople  v. 
KeUy,  647 

2.  It  is  not  sufficient  to  excuse  a 
I)erson  from  the  consequences  of 
a  fatal  assault  upon  another,  that 
he  was  provoked  thereto  bv  an 
angry  controversy  of  words  alone, 
however  aggravating,  and  when 
the  parties  are  unequal  in  strength, 
and  the  assaulting  party  being  the 
stronger,  and  having  no  reason  to 
apprehend  physical  injury  from 
the  other,  uses  a  dangerous  weapon, 
the  question  whether  it  was  used 
with  homicidal  intent  la  one  of 
fact  for  the  Jury.  Id. 


DEBTOR  AND  CREDITOR. 

In  an  action  for  an  accounting  as  to 

'    moneys  alleged  to  have  been  placed 

in  the  hands  of   B.,  defendant's 

testator,  by  plaintiff  for  investment, 

the  only  evidence  presented  was  a 


letter  front  S,  to  plaintiff,  which, 
after  acknowledging  the  receipt  of 
the  money  and  that  it  was  drawing 
interest  at  seven  per  cent,  con- 
tinued as  follows :  "  If  I  can  find 
an  opportunity  of  purchasing  a 
mortgage  ♦  ♦  ♦  whereby  I 
can,  without  risk,  secure  a  greater 
profit,  I  shall  do  so  unless  you 
wish  to  make  any  other  use  of  the 
money ;  should  you  desire  to  use 
it,  please  let  me  know."  BM, 
that  the  relation  of  plaintiff  to  the 
decedent  was  that  of  a  creditor 
upon  a  simple  contract,  not  that  of 
a  beneficiary  under  a  trust ;  that 
the  amount  was  payable  at  once 
and  the  statute  of  limitations  then 
began  to  run,  and  after  the  lapse 
of  six  years  was  a  bar  to  the  action. 
Buddy,  Waiker.  687 

See  Cbeditor's  Suit. 


DEED. 

1.  A  deed  given  b^  an  assignee  in 
bankruptcy  contained  a  recital  of 
the  various  proceeding  in  bank- 
ruptcy which  led  to  tne  appoint- 
ment of  the  assignee;  of  the  com- 
mencement of  a  suit  by  him  aa 
such  assignee  against  8.,  wife  of 
the  bankrupt,  who  held  the  legal 
title  of  the  real  estate  in  question, 
to  have  such  title  adjudged  invalid, 
and  a  conveyance  of  the  premises 
to  him  in  consideration  of  the  dis- 
continuance of  such  suit,  "and 
other  good  and  valid  considera- 
tions." add,  that  this  did  not 
make  a  warranty,  either  express 
or  by  way  of  covenant,  that  the 
recitals  were  true,  or  permit  a  re- 
covery as  for  a  breach  on  proof 
that  the  narration  was  false,  as  it 
was  not  material  to  the  contract 
contained  in  the  deed  or  an  induce- 
ment to  it.     Clark  v.  /W.  17 

2.  The  existence  of  an  easement  au- 
thorizing another  to  dam  up  and 
use  the  waters  of  a  stream  upon 
lands  conveyed,  is  a  breach  of  a 
covenant  against  incumbrances, 
and  knowledge  on  the  part  of  the 
grantee  at  the  time  of  tne  convey- 
ance or  notice  to  him  of  the  exist- 
ence of  the  easement  is  no  defense 
to  an  action  for  the  breach.  Huyek 
V.  A7tdrew9,  81 
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8.  In  an  action  to  recover  damages 
for  the  breach  of  such  a  covenant, 
it  appeared  that  B.  owned  an  ease- 
ment in  a  stream  upon  the  land 
conveyed,  t.  e.,  the  nght  to  erect 
and  maintain  a  dam  across  it  and 
to  use  all  of  its  waters  and  to 
extend  the  dam  then  existing.  At 
the  time  of  the  conveyance  there 
was  a  dam  across  ihe  stream  which 
had  been  maintained  for  man^ 
years,  and  the  waters  were  used  to 
lumish  power  to  a  mill  upon  B/s 
adjoining  land.  Held,  that  the 
grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was 
not  charged  with  knowledge  that 
B.  &ad  a  paramount  right  to  tlie 
exclusive  use  of  the  waters  or  a 
right  to  extend  his  dam.  Id, 

4.  Where,  prior  to  the  execution  and 
delivery  of  a  deed  of  premises 
in  the  city  of  New  York,  contain- 
ing a  covenant  against  liens  or 
incumbrances,  the  work  of  paving 
a  street  had  been  completed  by  the 
city  pursuant  to  an  ordinance  of 
the  common  council  duly  passed 
and  the  expense  of  the  work  paid 
by  the  city,  but  the  apportionment 
01  the  amount  upon  the  persons 
and  property  benefited  was  not 
made  until  thereafter,  when  a  pro- 
portion thereof  was  assessed  upon 
the  premises  conveyed  and  was 
paid  by  the .  grantee,  ffeld,  that 
an  action  upon  the  covenant  to 
recover  the  amount  so  paid  was 
not  maintainable,  as  the  assessment 
was  not  a  lien  at  the  time  of  the 
delivery  of  the  deed.  Harper  v. 
Dawdney.  644 

When  deed  executed  by  execu- 
tors, who  have  power  to  sell  for  cer- 
tain purposes  under  the  mU,  is  in- 
mlid  because  not  in  execution  of  the 
pou)er. 

See  SehoUe  v.  SchoUe,  261 


DEFENSES. 

1.  So  long  as  the  purchaser  of  lands 
remains  in  possession  under  his 
deed  he  has  no  defense  to  an  action 
for  the  purchase-price.  His  remedy 
in  case  of  failure  or  defect  in  title 
is  by  action  on  the  covenants  in  his 
deed  or  contract.    Kirtz  v.  Beck. 


2.  J.  deposited  a  sum  of  money  with 
defenoantin  trust  for  E.,  his  wife, 
plaintiff's  testatrix.  A  pass-book 
was  delivered  to  him.  After  the 
death  of  both  husband  and  wife 
and  the  issuing  of  letters  testa- 
mentary to  plaintiff,  he  called  with 
them  at  defendant's  bank  and  de- 
manded payment  of  the  deposit; 
he  was  tola  by  one  of  its  officers 
that  it  would  be  paid  to  him  when 
he  came  with  the  pass-book  which 
was  then  in  possession  of  the  execu- 
tor of  J,;  thereafter  the  latter 
presented  the  pass-book,  together 
with  proof  of  his  appointment,and 
thereupon  defendant  paid  the  de- 
posit to  him  on  surrender  of  the 
pass-book.  In  an  action  to  recover 
the  sum  deposited  it  appeared  that 
plaintiff,  after  learning  of  the  pay- 
ment, brought  suit  against  J.'s 
executor  to  recover  the  money  so 
paid  and  recovered  judgment 
therein,  and  being  luable  to  col- 
lect the  same,  brought  this  action. 
Held  (RuGER,  Ch.  J.,  dissenting), 
tliat  plaintiff  had  an  election  of 
remedies,  t.  e.,  either  an  actioM 
against  defendant  to  recover  the 
deposit,  or  an  action  against  J.'s 
executor  for  money  had  and  re- 
ceived; but  he  was  not  entitled  to 
both,  and  by  electing  the  latter 
remeidy  he  lost  the  former,  as  by  so 
doing  he  adopted  and  ratified  the 
action  of  defendant  in  making  the 
payment,  and  this  would  be  a 
good  defense  in  an  action  by  de- 
fendant against  J.'s  executor  to 
recover  back  the  money  paid  to 
him.    Fowler  v.  Bowery  Sav,  Bk, 

450 

8.  The  defense  that  the  payment  by 
the  bank  had  been  tuiopted  and 
ratified  by  plaintiff  was  not  set  up 
in  the  answer.  This  objection  was 
not  raised  upon  the  trial,  and  all 
the  facts  pertaining  to  such  de- 
fense were  proved  without  objec- 
tion and  were  found  by  the  court. 
Hdd,  that  the  objection  was  not 
available  here.  Id. 


DEFmiTIONS. 

The  Y.  M.  C.  Association  of  the  city 
of  New  York,  incorporated  under 
the  act  of  1866  (Chap.  850,  Laws 
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of  1866J,  is  not  a  seminary  of  learn- 
ing within  the  meaning  of  the  stat- 
utory provision  exempting  from 
taxation  buildings  erected  for  the 
use  of  and  used  by  such  institu- 
tions. (1  R.  8.  888,  §  4,  sub.  8,  as 
amended  by  chap.  897,  Laws  of 
1888.)     r.  M.  (7.  A,  V.  Mau<yr,  etc, 

187 


DEVISE. 

1.  The  common-law  rule  that  lapsed 
devises  do  not  fall  into  the  residue, 
but  go  to  the  heirs  as  undisposed 
of  by  the  will,  was  done  away 
with  by  the  Revised  Statutes  (2  K. 
S.  67,  §  5),  and  there  is  now  no 
difference  between  lapsed  devises 
and  lapsed  legacies,  as  it  respects 
the  operation  upon  them  of  a  gen- 
eral residuary  clause.  Cruiktmnk 
V.  Etmie  for  Friendless.  888 

3.  The  rule  of  the  common  law  that 
a  legacy  or  devise,  given  with  or 
without  words  of  limitation,  lapses 
in  case  of  the  death  of  the  devisee 
or  legatee  before  the  testator,  in 
tl^e  absence  of  express  words  to 

Erevent  a  lapse,  or  of  something 
I  the  context  of  the  will  indi- 
cating a  contrary  intent,  is  still  in 
force  in  this  state,  save  so  far  as 
modified  by  the  Revised  Statutes 
(3  R.  S.  66,  §  52),  ».  e.,  where  the 
devise  or  bequest  is  to  a  child  or 
descendant  of  the  testator.  In  re 
Wells,  896 

See  Wills. 


DISCONTINUANCE. 

It  seems  an  agreement  to  discontinue 
an  action  includes,  as  a  necessary 
consequence  the  vacation  of  an 
judgment,  either  interlocutory  or 
final,  entered  therein.  Deen  v. 
Milne.  808 


DOWER. 

.  Where  there  Is  a  manifest  incom- 
patibility between  the  provision  for 
a  widow  in  a  will  and  dower,  the 
widow  is  put  to  an  election  between 
them.    Asc/ie  v.  AscJi^.  232 


3.  Where  the  purchaser  of  the 
equity  of  redemp^tion  in  mortgaged 
premises,  who  is  under  no  per- 
sonal liability  to  pay  the  mortgage 
debt,  pays  it  in  aid  of  his  own 
title,  or  procures  its  discharge  by 
giving  his  own  mortgage  upon  the 
premises  in  lieu  thereof,  as  against 
the  widow  of  his  grantor  who 
joined  with  her  husband  in  the 
mortgagee,  but  not  in  the  deed,  said 
grantee  is  entitled  to  the  protection 
of  the  mortga^'s  right  as  against 
the  dower  which  is  covered  and 
charged  by  the  mortgage.  The 
purchaser  takes  his  land  charged 
as  surety  for  the  mortgage  d5>t, 
and  having  paid  it,  has  the  right, 
as  against  the  mortgagors,  to  be 
subrogated  to  the  position  of  the 
mortgagee  and  to  stand  in  equity^ 
as  the  purchaser  and  holder  of  his 
security,  and  the  widow  seeking 
to  enforce  in  equity  her  right  of 
dower,  is  bound  to  allow  her  due 
proportion  of  the  mortgage  debt.  . 
mersan  v.  McMuUen.  293 


EASEMENT. 

1.  The  existence  of  an  easement 
authorizing  another  to  dam  up  and 
use  the  waters  of  a  stream  upon 
lands  conveyed,  is  a  breach  of  a 
covenant  against  incumbrances, 
and  knowledge  on  the  part  of  the 
grantee  at  the  time  of  tne  convey- 
ance or  notice  to  him  of  the  exist- 
ence of  the  easement  is  no  defense 
to  an  action  for  the  breach,  ffujfek 
V.  Andrews.  81 

2.  It  seems  that  any  easement,  except 
that  of  a  public  highway,  is  a 
breach  of  such  a  covenant ;  it  pro- 
tects the  grantee  against  every 
other  adverse  right,  interest  or 
dominion  over  the  land,  and  he 
may  rely  upon  it  for  his  security. 

id. 

8.  There  is  no  distinction  in  this 
respect  between  incumbrances 
which  affect  the  title  and  those 
simply  affecting  the  physical  con- 
dition of  the  land.  Id. 

4.  In  an  action  to  recover  damages 
for  the  breach  of  such  a  covenant, 
it  appeared  that  B.  owned  an  ease- 


INDEX. 


695 


ment  in  a  stream  xipfm  the  land 
conveyed,  i.  e.,  the  right  to  erect 
and  maintain  a  dam  across  it  and 
to  use  all  of  its  waters  and  to 
extend  the  dam  then  existing.  At 
the  time  of  the  conveyance  there 
was  a  dam  across  the  stream  which 
had  been  maintained  for  many 
years,  and  the  waters  were  used  to 
furnish  power  to  a  mill  upon  B/s 
adjoining  land,  ffeldy  that  the 
grantee,  although  knowing  of  the 
existence  of  the  mill  and  dam,  was 
not  charged  with  knowledge  that 
B.  had  a  paramount  right  to  the 
exclusive  use  of  the  waters  or  a 
a  right  to  extend  his  dam.         Id. 

5.  Defendant  alleged  in  his  answer  a 
mistake  and  asked  to  have  the  deed 
reformed  by  making  the  convey- 
ance subject  to  B.'s  easement. 
Eeld,  that  evidence  of  the  v^^e  of 
the  dam  in  connectio>-^ith  the 
mill  was  incompetent,  either  upon 
this  issue  or  the  question  of 
damages  ;  that  the  proper  measure 
of  damages  was  the  difference 
between  the  value  of  the  land  with- 
out and  with  the  easement.        Id. 


EJECTMENT. 

In  an  action  of  ejectment  these  facts 
appeared:  Pursuant  to  an  applica- 
tion on  behalf  of  plaintiff  an  act 
was  passed  in  1889  (Chap.  246, 
Laws  of  1889),  authorizing  it  to 
acquire  title  by  condemnation  pro- 
ceedings to  land  of  which  that  in 
question  is  a  part.  Commissioners 
of  estimate  and  assessment,  pur- 
porting to  have  been  appointed  in 
proceedings  under  the  act,  made 
reiwrts  therein  which  were  con- 
firmed by  the  Supreme  Court.  The 
city  paid  the  amounts  awarded  to 
the  owners  and  immediately  took 
possession  of  the  lands.  Pursuant 
to  resolution  of  the  common  coun- 
cil a  market  was*  erected  thereon. 
In  1842  that  body,  by  resolution, 
directed  a  sale  of  all  the  other 
buildings  on  the  land  except  the 
market-house.  In  1848  a  substan- 
tial fence  was  built  by  the  city, 
inclosing  all  the  land,  and  there- 
after, for  about  twenty  years,  it 
leased  the  market-house.  It  also, 
in  1847  and  1849,  erected  engine- 


houses  on  the  land.  The  land  re- 
mained so  inclosed  and  occupied 
until  about  186(>,  when,  pursuant 
to  resolutions  of  the  common  coun- 
cil,the  buildings  were  removed,and 
in  1868  it  was  thrown  open  to  the 
public  as  a  park,  and  was  so  used 
down  to  1866  or  1867,  during  all  of 
which  time  there  was  a  substantial 
fence  around  it.  In  1867  the  land 
was  put  up  for  sale  in  lots  at  auc- 
tion by  the  commissioners  of  the 
sinking  fund.  The  purchasers  of 
some  of  the  lots  took  title  and 
erected  buildings  thereon,  other 
purchasers  refused  to  tak^  title  and 
litigations  resulted;  the  lots  bid  off 
by  them,  for  five  or  six  years  there- 
alter,  were  neglected,  the  fences  de- 
cayed and  the  lots  were  left  open 
to  intruders.  Defendant  and  others 
went  into  possession  of  the  prem- 
ises in  question  in  1878  as  mere 
intruders;  he  took  several  deeds 
from  the  others;  the  possession  of 
none  of  them  antedated  1878.  In 
1871  a  committee  of  the  commis- 
sioners of  the  sinking  fund,charged. 
with  the  duty  of  estimating  the 
value  of  the  real  estate  belonging 
to  the  city,  included  said  premises 
in  their  report.  This  action  was 
commenced  in  1878.  Held,  that, 
without  regard  to  the  validity  of 
the  condemnation  proceedings,  as 
against  defendant  the  city's  prior 
possession  authorized  a  recovery; 
that  there  was  no  such  abandon- 
ment by  it  as  lost  to  it  the  benefit 
of  such  prior  possession;  also,  that 
it  had  acquired  title  by  adverse 
possession.  Mayor,  etc.  v.  Carleton, 

284 


ELECTION  OP  REMEDIES. 

1.  J.  deposited  a  sum  of  monev 
vrith  defendant  in  trust  for  E.,  his 
wife,  plaintiff's  testatrix.  A  pass- 
book was  delivered  to  him.  After 
the  death  of  both  husband  and 
wife  and  the  issuing  of  letters  tes- 
tamentary to  plaintiff,  he  called 
with  them  at  defendant's  bank  and 
demanded  payment  of  the  deposit; 
he  was  told  by  one  of  its  officers 
that  it  would  be  paid  to  him  when 
he  came  with  the  pass-book  which 
was  then  in  possession  of  the  ex- 
ecutor of  J. ;  thereafter  the  latter 
presented  the  pass-book,  together 
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with  proof  of  his  appointment, 
and  thereupon  defendant  paid  the 
deposit  to  him  on  surrender  of  the 
pass-book.  In  an  action  to  recover 
the  sum  deposited  it  appeared  that 
plaintiff,  alter  learning  of  the  pay- 
ment, brought  suit  against  J/s  ex- 
ecutor to  recover  the  money  so 
paid  and  recover  iudgment  therein, 
and  being  unable  to  collect  the 
same,  brought  this  action.  Held, 
(RnGER,  i;h.  J.,  dissenting),  that 
plfdntiff  had  an  election  of  reme- 
dies, i.  e,,  either  an  action  against 
defendant  to  recover  the  deposit, 
or  an  action  against  J.'s  executor 
for  money  had  and  received;  but 
he  was  not  entitled  to  both,  and  by 
electing  the  latter  remedy  he  lost 
the  former,  as  by  so  doing  he 
adopted  and  ratified  the  action  of 
defendant  in  making  the  payment, 
and  this  would  be  a  good  aefense 
in  an  action  by  defendant  aeainst 
J.'s  executor  to  recover  back  the 
money  paid  to  him.  JPbtoler  v. 
Bavoery  Savings  Bank.  450 

2.  It  seems  that  if  the  money  had 
been  left  on  special  deposit,  plaintiff 
could  have  pursued  it  in  the  hands 
of  said  executor  without  losing 
his  remedy  against  defendant.    Id, 

B.  Where  a  trustee  is  bound  to  pay 
money  to  a  beneficiary  as  a  debt, 
if  he  makes  payment  to  another 
person,  Uiis  is  not  a  payment  of 
the  debt  and  the  moneys  paid  are 
not Jhe  property  of  the  beneficiary. 

4.  In  such  case  the  beneficiary  may 
ignore  the  |)ayment  and  sue  the 
trustee  as  his  debtor,  or  he  may 
ratify  and  adopt  the  payment  and 
sue  the  person  who  received  the 
money,  but  he  cannot  do  both,  and 
his  election,  once  effectually  made, 
is  conclusive  upon  him.  Id. 


EMINENT  DOMAIN. 

1.  Where  a  railroad  corporation  or- 
ganized under  the  *' Rapid  Transit 
Act  "(Chap.  «06,  Laws  of  1875), 
is  authorized  by  its  charter  to  con- 
struct distinct  lines  of  railway 
"with  the  usual  and  necessary 
♦    ♦    ♦    curves,  switches,"  etc., 


on  two  streets  intersecting  each 
other,  it  is  within  the  scope  of  the 
powers  conferred  upon  the  com- 
pany by  the  act  and  its  charter  to 
acquire  title  to,  and  it  may  take, 
by  proceedings  in  intitum,  lands 
necessary  to  effect  a  Junction  be- 
tween the  two  routes,  so  as  to 
enable  the  trains  upon  one  to  run 
upon  the  other.  In  re  Un.  El.  R. 
R  Co.  275 

2.  The  provision  of  said  act  (§  2«), 
which  permits  the  junction  of  two 
railroaas,  comprehends  the  power 
to  take  real  estate  necessary  to 
effect  the  connection,  and  it  is  not 
material  that  the  two  roads  are 
operated  by  the  same  corporation. 

Id, 

8.  While,  unless  the  proposed  caking 
of  lands  by  the  law  of  eminent 
domain  is  justified  by  a  purpose  or 
end,  permitted  or  clearly  contem- 
plated by  the  franchise  conferred 
upon  a  railroad  corporation  by  its 
charter  or  the  general  law,  the 
courts  should  refuse  their  aid,  the 

Sowers  of  the  corporation  must  be 
eemed  to  extend  to  the  accom- 
plishment of  legitimate  corporate 
acts,  and  to  whatever  may  be  within 
the  scope  of  the  legislative  grant. 

Id, 

4.  It  is  for  the  Supreme  Ck)urt  to  in- 
vestigate the  facts  upon  which  the 
corporation  claims  the  right  to  take 
private  property  against  the  owner's 
will,  and  thereupon  to  decide 
whether  a  sufficient  ground  exists. 

Id. 

5.  It  seemSf  if  the  corporate  charter 
authorizes  the  proposed  taking 
and  the  action  of  the  corporation 
appears  to  be  free  from  any  im 
putation  of  unworthy  or  dishonest 
motives,  the  court  may  not  inter- 
fere with  the  exercise  of  the  power; 
the  only  limit  to  its  exercise  is  the 
reasonable  neceteity  of  the  corpora- 
tion in  the  discharge  of  its  duty  to 
the  public.  Id. 

6.  Where  the  Supreme  Court  has 
granted  such  an  application,  and 
the  power  to  take  lands  for  the 
corporate  purposes  is  found  clearly 
to  exist  in  the  charter  and  general 
law,  and  the  purpose  stated  is  one 
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^thin  the  contemplation  of  the 
legislative  act,  this  court  will  not 
interfere  with  the  concluBions  of 
the  Supreme  Ck>urt  as  to  the  neces- 
sity for  taking  the  land,  if  reached 
after  due  proceedings  as  pre- 
scribed; its  review  will  be  con- 
fined to  tnoee  questions  which  re- 
late to  the  validity  and  legality  of 
the  proceedings.  Id. 


EQUITABLE  CONVERSION. 

1.  L.  died  leaving  a  widow  and  no 
children.  His  will,  after  a  devise 
of  his  residuary  real  estate  to  three 
persons  named,  his  next  of  kin 
and  heirs,  who  were  non-resident 
aliens,  contained  a  direction  that 
said  real  estate  be  sold  at  auction 
by  a  referee  appointed  by  the 
Supreme  Court,  the  net  proceeds 
to  be  deposited  in  court  "  in  the 
.same  manner  as  money  belonging 
to  non-residents"  for  the  use  and 
benefit  of  the  devisees  '*  subject  to 
the  further  order  of  the  court." 
In  an  action  for  a  construction  of 
the  will,  it  appeared  that  two  of 
the  devisees  died  before  the  testa- 
tor; the  court  found  that  the  gifts 
to  them  lapsed,  and  as  to  Uieir 
portions  the  testator  died  intestate. 
The  court  also  found  that  the  direc- 
tion for  a  sale  worked  an  equitable 
conversion  of  the  real  estate  into 
personalty  and  the  portion  so  un- 
'  disposed  of  was  to  be  distributed 
as  such ;  that  is,  to  the  widow  one- 
half  and  $2,000  in  addition.  Eeld, 
error;  that  the  direction  for  aeon- 
version  was  simply  for  the  pur- 
poses of  the  will,  and  while  as  to 
the  non-resident  aliens  the  doctrine 
of  conversion  would,  if  necessary, 
apply  in  their  favor,  if  not  required 
for  that  purpose,  a  conversion 
would  not  be  presumed;  and,  so 
far  as  the  widow  was  concerned, 
the  property  undisposed  of,  whether 
a  sale  was  necessar^  or  not ,  devolved 
according  to  its  original  character. 
Parker  v.  Linden.  38 

"2,  The  necessity  of  a  conversion  of 
realty  into  personalty,  to  accom- 
plish the  purposes  expressed  in  a 
will,  is  equivalent  to  an  imperative 
direction  to  convert,  and  effects 
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an  equitable  conversion.    Aiche  v. 
Axhe.  282 

8.  Where  only  a  power  of  sale  is 
given  to  executors  by  a  will,  with- 
out explicit  and  imperative  direc- 
tion for  its  exercise,  and  the  inten- 
tion of  the  testator  can  be  carried 
out  although  no  conversion*  is 
adjudged,  the  land  wiU  pass  as 
such  and  not  be  changed  into  per- 
sonalty. In  the  absence  of  an 
express  direction  to  sell  one  may 
not  be  implied  unless  the  design 
and  purpose  of  the  testator  is  un- 
equivocal and  the  implication  so 
strong  as  to  leave  no  substantial 
doubt;  and  so,  unless  the  exercise 
of  the  power  is  rendered  necessary 
and  essential  by  the  scope  of  the 
will,  the  authority  is  simplv  discre- 
tionary and  does  not  work  a  con- 
version.   SehoUe  V.  JSchoUe,       261 

4.  The  will  of  D.,  and  a  codicil 
thereto,  gave  his  residuary  estate 
to  his  executors  in  trust,  to  applv 
it,  or  the  proceeds  of  sale,  wnich 
they  were  empowered  to  make,  to 
the  establishment  and  endowment 
of  a  charitable  institution,  whose 
object  and  the  class  of  persons  to 
be  relieved  and  benefited  thereby 
should  be  the  same  as  a  charitable 
institution  named.  The  executors 
were  authorized  and  directed  to 
apply  for  and  obtain  from  the 
state  legislature, ''  as  early  as  prac- 
ticable," an  act  of  incorporation  of 
such  an  institution,  and  to  do  this, 
if  possible,  within  ten  years  after 
his  decease.  In  the  event  that  the 
gift  "should  be  adjudged  or 
proved  invalid  or  its  execution  be 
impossible,  either  by  ludicial  de- 
cision or  from  any  other  cause," 
the  testator  directed  that  all  bis 
residuary  estate  should  be  sold 
and  the  proceeds  equally  divided 
among  certain  existing  religious 
and  chiaritable  corporations  named, 
all  of  whom  had  capacity  to  take. 
In  an  action  for  the  construction 
of  the  will,  held,  that  the  primary 
gift  was  invalid,  as  there  was  con- 
templated a  period  measured  by 
years,  not  by  lives,  durins  whicn 
there  would  be  no  person  m  exist- 
ence by  whom  an  absolute  estate 
in  possession  could  be  conveyed, 
and  so  there  was   an    unlawful 
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suspension  of  the  power  of  alien-, 
ation;  also,  that  the  gift  was  not 
saved  by  the  fact  that  an  institu- 
tion, such  as  contemplated  by  the 
testator,  could  have  been  incorpor- 
ated under  the  general  law,  as  such 
a  corporation  was  not  intended  or 
directed,  but  one  formed  under  a 
special  charter;  also,  that  if  the 
will  should  be  construed  as  work- 
ing an  equitable  conversion  of  the 
real  estate  into  personalty  this 
would  not  affect  the  question,  be- 
cause considering  it  as  personalty, 
the  prohibition  of  the  statute 
against  a  suspension  of  the  abso- 
lute ownership  of  personal  prop 
erty  for  more  Uian  two  lives  would 
apply.  Ondkahank  v.  Home  for 
Friendlen,  887 

5.  Also,  hdd,  that,  as  in  the  event 
which  has  happened,  of  the  vest- 
ing of  the  residue  in  the  corpora- 
tions named,  there  was  an  imper- 
ative direction  for  the  conversion 
of  the  real  estate  into  money,  and 
a  gift  of  the  proceeds,  rents  and 
profits  went  with  the  residue  to 
*Uie  legatees.  Id, 


EQUITY. 

1.  Where  a  complaint  presents  a , 
proper  case  for  equitable  jurisdic- 
tion, the  fact  that  the  possible  re- 
sult of  the  action  may  be  a  personal 
judgment  does  not  oust  the  court 
of  jurisdiction,  or  entitle  the  defend- 
ant to  ajury  trial.  Van  Bensselaer 
V.  Van  Henmlaer.  207 

2.  A  purchaser  of  mortgaged  prem- 
ises, while  technically  he  takes  the 
fee,  acquires  simply  the  equity  of 
redemption,  and  payment  by  him 
of  the  mortgage  is  a  purchase  of 
the  interest  carved  out  by  the  mort- 
gage as  a  lien,  and  in  equity  he 
holds  the  fee  under  the  mortgagee 
as  to  that  interest,  and  under  his 
grantor  as  to  the  equitv  of  redemp- 
tion.   Eceraon  v.  McMiiUen.      293 

8.  Certain  lands,  of  which  G.  died 
seized,  descended  to  plaintiff  as 
heir-at-law,  subject  to  an  estate  for 
two  lives  in  a  trustee,  created  by 
the  will  of  G.  Taxes  had  been 
[  upon  the  lands  prior  to  the 


death  of  the  testator.  These  were> 
paid  out  of  the  proceeds  of  sales  of 
the  land  pursuant  to  judgments  in 
a  foreclosure  suit  and  in  an  action 
for  dower  commenced  after  the- 
death  of  G.  Plaintiff  and  defend- 
ant«  the  executor  and  trustee  under 
the  will  of  G.,  were  parties  defend- 
ant to  said  actions.  In  an  action, 
to  compel  defendant  to  restore  toi 
the  trust  fund,  out  of  the  personal 
estate  the  amount  of  the  taxes,  it 
appeared  that  the  personal  estate- 
amounted  to  more  than  the  taxes,, 
but  that  there  were  daims  of  un- 
preferred  creditors  of  the  decedent, 
largely  exceeding  the  personalty. 
EM,  that,  while  it  was  the  duty  of 
the  executor  to  pay  the  taxes  before* 
pajine  the  unpreferred  debts- 
i2  R.  S.  87,§  27), while  the  proceed* 
of  the  sale  of  the  land,  as  between, 
the  heir-at-law  and  the  next  of  kin 
or  legatees  were  to  be  treated  as- 
realty,  and  while  the  executor,  as> 
such,  was  not  vested  widi  admin- 
istrative authority  to  sell  lands  for 
the  payment  of  aebts,  yet  as,  if  the 
executor  was  required  to  pay  over 
to  himself,  as  trustee,  out  of  the 
personalty  the  amount  taken  f  romi 
the  real  estate  to  pay  taxes,  the  fund 
would  be  liable  to  be  reappropNri- 
ated  on  the  application  of  creditors, 
to  the  payment  of  general  debts, 
and  as,  without  any  action  on  the- 
part  of  the  executor,  the  taxes  have* 
been  paid,  the  relief  asked  for  was. 
properly  denied     Smith  v,  OomeU. 


.  The  administration  of  assets  of 
the  estate  of  a  decedent  is  peculiarly^ 
within  the  cognizance  of  equity, 
and  a  Surrogate's  Court,  in  adjust- 
ing the  accounts  of  executors  or  ad- 
ministrators, is  governed  by  prin- 
ciples of  equity  as  well  as  of  law; 
it  is  not  prevented  by  any  rule  of 
law  from  doin^  exact  justice  to  the 
parties,  according  to  the  equities, 
within  the  confines  only  oi  statu- 
tory provisions.    In  re  Mies.    547 


ESTOPPEL. 

1.  It  is  only  when  there  is  a  general 
reputation  that  two  or  more  per- 
sons are  copartners,  and  they  know- 
ing it,  permit  others  to  act  upon. 
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it,  who,  induced  thereby,  give 
credit  to  the  reputed  firm,  that 
these  facts  can :  be  proved  and 
availed  of  to  estop  the  reputed 
members  of  the  firm  from  denj'- 
ing  its  existence,  and  then  onljr  m 
favor  of  such  outside  parties. 
Adams  v.  Morri&on.  152 

3.  In  an  action  to  recover  rent  which 
had  accrued  under  a*  lease  of  a 
certain  pier  in  New  York  city,  it 
was  admitted  that  defendant  had 
had  the  full  benefit  of  the  lease  in 
the  use  of  the  pier  and  the  collec- 
tion of  wharfage  according  to  its 
terms.  Defendant  put  his  aefense 
on  the  sole  ground  that  the  lease 
was  not  made  after  or  in  pursuance 
of  any  sale  by  public  auction  of 
the  privilege  conferred,  as  required 
by  the  statute  (§  37,  chap.  388, 
iJaws  of  1870), which  was  conceded 
by  the  plaintiff.  Held,  that  this 
constituted  no  defense;  that  de- 
fendant having  had  the  full  benefit 
of  the  contract,  was  estopped  from 
questioning  its  validity.  Mayor, 
etc.,  V.  Sonneborn,  423 

8.  S.  died  in  1873  intestate,  leavmg 
him  surviving  a  widow  and  a 
daughter,  E.,  his  only  child  and 
next  of  kin.  The  widow  being 
deemed  incompetent,  on  petition 
of  E.  letters  of  administration  were 
issued  to  her  and  oneN.  They 
soon  after  made  up  between  them- 
selves an  inventory,  but  none  was 
filed  until  1882.  Most  of  the  estate 
consisted  of  mortgages  on  real 
estate.  E.  allowed  N.  to  have  con- 
trol of  the  assets,  and  as  moneys 
were  realized  thereon,  he  loaned 
them  on  bonds  and  mortgages 
which  were  taken  in  E.'s  name, 
individualljr.  Other  moneys  were 
deposited  m  her  name  and  were 
drawn  upon  by  her  as  required. 
In  1882  N.  failed,  and  thereupon 
E.  took  possession  of  the  securities, 
and  proceedings  were  instituted 
for  an  accounting  by  N.  Upon  the 
accounting  N.  credited  himself 
with  the  investments  so  made  on 
bonds  and  mortgages  as  payments 
to  and  for  the  use  of  E.  The  sur- 
rogate rejected  this  claim,  and  in 
his  decree  charged  N.  with  the 
moneys  represented  by  the  se- 
curities, and  required  him  to  pay 
over  to  E.,  as  next  of  kin,  her  dis- 


tributive share  thereof,  and  upon 
his  complying  with  the  decree 
required  E.  to  transfer  to  him  said 
securities.  Held,  error;  that,  con- 
ceding E.  could  refuse  to  accept 
or  be  bound  by  the  securities  as 
payments,  she  could  not  retain 
them,  and  at  the  same  time  claim 
that  the  items  in  the  account  repre- 
senting them  should  be  disallowed, 
but  should  have  been  required  to- 
transfer  them  to  N.  as  a  condition 
precedent  to  his  being  charged 
with  the  amounts;  but,  KM,  that 
assuming  the  investments  were 
irregular  and  constituted  breaches 
of  trust,  in  the  absence  of  proof  of 
fraud  or  misrepresentations,  just 
so  far  as  E.  had  the  means  of 
knowing  of  her  co-administrator's 
acts  ana  assented  to  or  acquiesced 
in  them,  either  expressly  or  by  her 
passiveness,  she  was  bound  and 
was  estopped  from  objecting 
thereto,    in  re  Niles,  547 

4.  Also,  held,  that  it  was  immaterial 
whether  N.  treated  the  investments 
when  made  as  for  the  estate  or  as 
payments  to  E.;  that  she  being 
co-administratrix  as  well  as  bene- 
ficiary, and  the  widow's  rights  not 
being  affected,  was  bound  m  either 
case;  that  she  could  not  stand  by 
and  see  an  improper  use  made  of 
the  assets  and  thereafter  claim 
immunity  in  her  official,  or  advant- 
age in  her  private  capacity.       Id. 

5.  E.,  plaintiff's,  decedent,  was  the 
owner  at  the  time  of  her  death, 
which  occurred  in  1878,  of  a  prom- 
issory note  executed  by  H.,  her 
husband,  defendant's  intestate, 
which,  by  its  terms,  fell  due  in 
May,  1878.  E.  left  a  will,  by  which 
she  bequeathed  the  note  to  cer- 
tain persons  named.  H.  proposed 
to  the  legatees  that  in  case  pay- 
ment was  not  required,  he  would, 
upon  his  death,  will  all  his  prop- 
erty to  them.  The  note  was  there- 
upon surrendered  to  him;  he  died 
intestate  in  1883.  The  will  of  E. 
was  thereafter  probated,  and  letters 
of  administration,  with  the  will 
annexed,  issued  to  plaintiff.  On 
reference  under  the  statute  of  a. 
claim  based  upon  the  note,  held, 
that  if  there  was  a  valid  agreement 
between  H.  and  those  to  whom 
the    note    was    bequeathed,  then 
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his  estate  was  not  liable  upon  the 
note,  but  only  for  a  breach  of  the 
contract  agreement,  which  cause 
of  action  belonged  to  the  legatees, 
not  to  plaintiff*  if  the  agreement 
was  invalid,  then  H.  remained 
liable  on  the  note  simply,  and  the 
statute  of  limitations  was  a  bar ; 
that  defendant  was  not  estopped 
by  the  agreement  from  setting  up 
the  bar  of  the  statute,  as  plaintiff 
represented  none  of  the  parties  and 
was  an  entire  stranger  thereto. 
Myers  v.  Crank,  606 


EVIDENCE. 

1.  In  an  action  brought  by  the  pur- 
chaser against  the  executors  of  the 
assignee  to  recover  back  the  pur- 
chase-money paid,  the  complaint 
alleged  that  at  the  time  of  the  sale, 
before  offering  the  premises,  the 
assignee  ' '  statoi  that  he  had  a  good 
title  to  it,"  and  could  and  would 
give  a  good  title  as  against  S. ;  that 
plaintiff  bid  off  and  paid  for  the 
property  and  accepted  a  deed 
thereof,  relying  upon  that  state- 
ment, and  in  consideration  thereof, 
and  upon  the  express  understand- 
ing and  condition  that  the  assignee 
"  would  indemnify  and  protect  her 
against  any  interest  in  or  title  to 
said  premises  which  might  there- 
■after  be  legally  established  and 
enforced"  by  S.;  that  S.  sub- 
sequently brought  an  action  of 
ejectment  against  plaintiff  and  the 
assignee,  and,  under  judgment 
therein  in  her  favor,  recovered 
possession.  There  was  no  aver- 
ment that  the  assignee  acted  fraud- 
ulently or  with  intent  to  deceive. 
On  the  trial  plaintiff  asked  a  wit- 
ness as  to  the  statements  made  by 
the  assignee  at  the  time  of  the  sale; 
this  was  objected  to  on  the  ground 
that  whatever  statements  were 
made  were  merged  in  the  written 
contract.  The  objection  was  over- 
ruled. Held,  error.  Cla/rk  v. 
P&it.  17 

2.  Plaintiff  was  also  permitted  to 
show  that  he  paid  the  purchase- 
price  and  accepted  a  deed  under 
an  agreement  on  the  part  of  the 
assignee  that  he  would  hold  the 
money  until  the  claim  of  S.  was 


decided.  This  was  objected  to  on 
the  ground  that  nothing  of  the 
kind  was  alleged  in  the  complaint. 
No  request  to  amend  the  com- 
plaint was  made.  The  objection 
was  overruled.  Held,  error.  Also 
that,  as  without  this  evidence  no 
cause  of  action  was  established,  a 
refusal  to  dismiss  the  complaint 
was  error.  Id. 

8.  Where,  upon  the  trial  of  an  issue 
of  fact  by  a  surrogate,  the  evi- 
dence on  each  side  is  so  nearly 
balanced  that  a  determination 
either  way  would  not  be  reversed 
upon  appeal,  it  may  not  be  said 
that  the  losing  party  is  not  preju- 
diced by  material  testimony  of  an 
incompetent  witness,  given  under 
objection  and  exception,  and  the 
admission  of  such  testimony  is 
error  requiring  a  reversal.  In  re 
Eyeaman,  63 

4.  Where  the  probate  of  a  will  is 
contested  on  the  ground  of  want 
of  testamentary  capacity  on  Uie 
part  of  the  testator,  and  that  the 
will  was  not  duly  executed,  a  leg- 
atee or  devisee,  who  is  not  a  sub- 
scribing witness,  is  not  competent, 
under  tne  Code  of  Civil  Procedure 
(§  829),  to  testify  to  personal  trans- 
actions or  communications  with 
the  decedent,  preceding,  attend- 
ing or  succeeding  the  execution 
of  the  will.  Id. 

5.  This  rule  excludes  not  only  testi- 
mony of  transactions  directly  be- 
tween the  witness  and  the  deceased 
and  communications  made  by  the 
latter  to  the  former,  but  of  any 
transaction  between  the  deceased 
and  others,  in  any  portion  of  which 
the  witness  participated,  or  any 
conversation  in  his  hearing,  al- 
though not  with  or  addrrased  to 
him;  also,  any  testimony  as  to  the 
acts  and  conduct  of  the  testator 
observed  by  the  witness  tending 
to  show  mental  capacity.  Id, 

6.  The  provision  of  said  Code 
(§  2544),  providing  that  "  a  per- 
son is  not  disqualified  or  excused 
from  testifying  respecting  the 
execution  of  a  vrill  by  a  provision 
therein  whether  it  is  beneficial  to 
him  or  otherwise,"  refers  only  to 
the   subscribing    witnesses   to    a 
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will;  it  does  not  operate  as  a 
repeal  by  implication,  so  far  as  it 
relates  tQ  testimony  as  to  the  exe- 
cution of  a  will  of  the  prohibitory 
'  clause  above  referred  to;  nor  does 
it  authorize  or  permit  a  beneficiary 
under  the  will  to  testify  where, 
under  the  former  clause,  his  testi- 
mony would  be  excluded.  Id. 

7.  In  an  action  to  recover  damages 
for  the  breach  of  a  covenant  in  a 
deed  against  incumbrances  it  ap- 
peared that  B.  owned  an  easement 
m  a  stream  upon  the  land  con- 
veyed, t.  e,^  the  right  to  erect  and 
maintain  a  dam  across  it,  and  to 
use  all  of  its  waters  and  to  extend 
the  dam  then  existing.  At  the 
time  of  the  conveyance  there  was  a 
dam  across  the  stream  which  had 
been  maintained  for  many  years, 
and  the  waters  were  used  to  fur- 
nish power  to  a  mill  upon  B.'s 
adjoining  land.  Defendant  alleged 
in  his  answer  a  mistake  and  asked 
to  have  the  deed  reformed  by  mak- 
ing the  conveyance  subject  to  B.'s 
easement.  jSr£^,that  evidence  of  the 
value  of  the  dam  in  connection  with 
the  mill  was  incompetent,  either 
upon  this  issue  or  the  question  of 
damages;  that  the  proper  measure 
of  damages  was  the  difference  be- 
tween the  value  of  the  land  with- 
out and  with  the  easement.  Huyck 
V.  Andrew9,  81 

8.  In  an  action  wherein  plaintiff 
sought  to  establish  a  copartnership 
between  himself  and  defendant's 
intestate,  as  attorneys,  plaintiff,  as 
a  witness  in  his  own  behalf,  was 
allowed  to  testify  to  declarations  of 
the  deceased  to  third  persons  in  his 
presence  to  the  effect  that  they 
were  copartners.  He  was  then 
asked :  "Who  received  the  receipts 
of  the  office?  "  '  *  Was  money  paid 
into  the  office?"  and  offered  to 
testify  that  he  did  not  receive 
money  paid  into  the  office  for  busi- 
ness done  in  the  office,  and  that 
the  charges  made  in  a  certain  case, 
in  which  he  appeared  as  attorney, 
were  paid  to  decedent.  This  was 
excluaed  as  immaterial  and  in- 
competent under  the  Code  of 
Civil  Procedure  (§  829.)  Held,  no 
error.    Adams  v.  Morriaon,      152 

9.  Plaintiff  offered  to  prove,  by  his 


own  testimony,  that  about  the 
time  he  claimeid  the  partnership 
was  formed  the  deceased  made  an 
entry  in  his  presence,  in  a  docket 
or  register,  of  name  of  himself  and 
plaintiff  as  a  firm.  This  was  ob- 
jected to  as  incompetent  under  the 
said  Code  and  excluded.  Held, 
no  error;  that  it  involved  a  per- 
sonal transaction  between  the  wit- 
ness and  deceased.  Id, 

10.  W.,  plaintiff's  testator,  a  stock- 
broker, was  carrying  certain  stock 
for  S.  on  a  margin;  the  margin 
having  become  inadequate,  defend- 
ant executed  to  W.  a  written 
guaranty  for  any  loss  sustained 
"by  reason  of  the  holding  and 
carrying  of  said  stock. "  Upon  the 
trial  of  an  action  upon  said  guaranty 
8.  was  called  as  a  witness  by  de- 
fendant, and  having  testified  that 
he  gave  instructions  to  W.  in. 
November,  1881,  with  reference 
to  a  sale  of  the  stock,  was  asked 
to  state  those  instructions.  This 
was  objected  to  on  the  ground 
that  the  witness,  being  the  prin- 
cipal debtor,  was  interested  in  the 
event  of  the  action  and  so  was  in- 
competent to  testify  to  a  personal 
transaction  with  W.  under  the  Code 
of  Civil  Procedure  (^  829.)  The 
objection  was  sustained.  It  did 
not  appear  that  S.  had  received 
any  notice  from  defendant  to  de- 
fend or  had  undertaken  the  de- 
fense. Hdd,  error;  that  8.  was 
a  stranger  to  the  action  and  not 
interested  within  the  meaning  of 
said  Code;  that  before  he  could 
be  bound  by  the  judgment  he  must 
have  been  placed,  by  formal  notice 
to  defend  or  something  tantamount 
to  such  notice  from  the  defendant, 
in  a  situation  calling  upon  him  to 
assume  control  of  the  action,  or  to 
aid  in  its  defense,  as  though  a 
party,  with  the  right  to  adduce 
testimony  and  cross-examine  wit- 
nesses and  appeal  from  the  judg- . 
ment;  that  the  simple  fact  that  he 
was  called  fis  a  witness  by  his 
surety  did  not  bind  him  by  the 
result  of  the  litigation.  WaUace 
V.  Straus.  238 

1\.  It  seems  the  provision  of  the 
Code  of  Civil  Procedure  (§  895), 
declaring  that  in  order  to  take  a 
case  out  of  the  statute  of  limita- 
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lions,  an  acknowled^ent  or 
promise  to  pay  in  writing,  signed 
by  the  party  to  be  charged,  is 
necessary,  but  that  this  "  does  not 
alter  the  effect  of  payment  of 
principal  or  interest;"  does  not 
change  the  nature  or  effect  of  a 
part  payment.  The  old  rule  is 
recognized  and  continued  and  the 
payment  may  be  proved  by  oral 
eyidence.    MUa  v.  Davis,         243 

12.  In  order  to  make  an  indorsement 
upon  a  promissory  note  of  part 
payment  made  by  the  holder,  with- 
out the  privity  of  the  maker,  com- 
Eetent  as  evidence  to  meet  the  de- 
3nse  of  the  statute  of  limitations, 
it  must  appear  that  it  was  made  at 
the  time  when  its  operation  would 
be  a^nst  the  interest  of  the  party 
makmg  it;  and  so,  at  least,  that  ft 
was  made  before  the  statute  could 
have  operated.  Id. 

13.  Upon  a  reference  under  the 
Statute  of  a  claim  by  an  executor 
against  the  estate  of  a  deceased 
person,  which  claim  was  founded 
upon  a  promissory  note,  the  de- 
fense was  the  statute  of  limitations. 
The  note  bore  indorsements  of 
payment  of  interest  made  by 
plaintiff.  Plaintiff  himself  and 
two  other  witnesses  who  were  en- 
titled under  the  will  each  to  one- 
third  of  whatever  was  collected  on 
the  note,  were  permitted  to  testify, 
under  objection  and  exception, 
that  the  indorsements,  were  made 
by  plaintiff  during  the  lifetime  of 
plaintiff's  testator.  Held,  that  the 
testimony  was  incompetent  under 
the  Code  of  Civil  Procedure  (§  829). 

Id. 

14.  In  an  action  by  an  executor  to 
ijcover  damages  for  the  alleged 
conversion  of  certain  promissory 
notes,  it  was  conceded  that  the 
notes,  before  the  death  of  plaint- 
iff's testatrix,  belonged  to  her,  and 
that  thereafter  defendant  had 
possession  of  them.  The  issue 
was  as  to  whether  she  gave  them 
to  him  or  whether  he  wronef  ully 
became  possessed  thereof.  Plaint- 
iff,  as  a  witness  in  his  own  behalf, 
testified  that  a  few  hours  before 
the  death  of  decedent,  when  she 
wns  in  an  unconscious  state,  which 
continued  until  her  death,  he  saw 
the  notes  in  her  trunk;  that  just 


after  her  death  he  looked  again 
and  they  were  gone,  and  that  de- 
fendant was  in  the  house  and  had 
an  opportunity  to  take  them.  De- 
fendant, as  a  witness  in  his  behalf, 
was  permitted  to  testify  that  he 
had  possession  of  the  notes  a  week 
before  the  death  of  deceased,  and 
that  they  were  in  his  possession 
when  the  executor  testified  he  saw 
them  in  the  trunk;  he  was  then 
asked:  "Did  you  take  them  (the 
notes)  from  any  person  without 
their  consent  ? '  This  was  objected 
to  as  incompetent,  under  the  Code 
of  Civil  Procedure  (§  829),  and 
was  excluded.  Held,  that  if  the 
ruling  was  erroneous,  as  the  testi- 
mony was  only  proper  in  rebuttal, 
not  to  establish  an  affirmative  de- 
fense, and  as  defendant,  if  believed, 
had  already  thoroughly  and  per- 
fectly rebutted  plaiutiff's  evidence, 
the  error  did  not  justify  a  reversal 
Lewis  V.  Merritt,  886 

15.  It  seems  that  plaintiff's  testimony 
tended  to  establish  that  there  had 
been  no  personal  transaction  be- 
tween deceased  and  defendant  by 
which  his  possession  could  have 
been  rightful,  and  it  was  thereby 
made  competent  for  defendant  to 
testify  that  he  took  the  notes  with 
her  consent,  and  so  rightfully.    Id, 

16.  In  an  action  against  sureties  for 
the  tenants  upon  a  lease  of  cer- 
tain hotel  property,  brought  by 
McD.,  the  landlord,  but  continued 
after  his  decease  by  his  executors, 
the  defense  was  that  defendants 
were  induced  to  become  sureties 
by  reason  of  certain  false  and 
fraudulent  representations  made 
by  decedent  to  them.  On  the  trial 
defendants  proved  that  when  the 
tenants  came  to  defendant  W. 
and  asked  him  to  become  a  surety, 
he  requested  them  to  go  to  McD. 
and  make  certain  inquiries  as  to 
the  business  done  at  the  hotel,  so 
that  he  might  judge  as  to  the  pro- 
priety of  his  consenting  to  become 
a  surety;  that  they  went  with  an- 
other of  the  sureties  and  a  third 
person  and  that  McD.  made  to 
them  the  representations  set  forth 
in  the  answer.  Defendant  "VV.  and 
one  of  the  tenants  were  then  called 
as  witnesses  for  the  defense  and 
were  asked  as  to  what  was  said  to 
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'W.  on  the  tenant's  return  from 
the  interview  with  McD.  This 
i^ras  objected  to  and  excluded  as 
incompetent  under  the  Code  of 
Civil  Procedure  (§  829.)  Held, 
error;  that,  conceding  the  testi- 
mony was  incompetent  to  prove 
what  representations  were,  in  fact, 
made  by  McD.,  as  defendants  were 
bound  to  prove,  in  addition  to  this, 
that  the  representations  were  com- 
municated to  them  and  that  they 
were  thereby  induced  to  become 
sureties,  having  proved  by  a  com- 
petent witness  what  representations 
were  made,  it  was  competent  to 
prove  by  the  witnesses  called  that 
5iey  were  communicated  to  W.; 
Hhat  this  was  not  a  personal  conver- 
sation with  deceased.  Sill  v. 
WooUey,  891 

17.  On  trial  of  an  action  to  recover 
an  alleged  loan,  plaintiffs  gave  in 
evidence  a  check  signed  by  their 
intestate,  pavable  to  defendant, 
and  proved  that  it  was  delivered 
to.  indorsed  by  and  paid  to  him; 
they  then  called  him  as  a  witness 
and  proved  by  him  that  at  the  time 
of  the  delivery  of  the  check  said 
intestate  did  not  owe  him  anything. 
As  a  witness  in  his  own  behalf  he 

.  was  asked  to  state  what  took  place 
between  decedent  and  himself. 
This  was  objected  to  and  excluded 
as  incompetent  under  the  provi- 
sion of  the  Code  of  Civil  Procedure 
(§  829),  excluding  the  testimony 
or  a  party  against  an  executor,  etc. , 
in  relation  to  a  personal  transaction 
with  the  decedent.  JSeld,  error; 
that  said  provision  did  not  abrogate 
t^e  rule  of  evidence,  that  where 
a  party  calls  a  witness  and  ex- 
amines him  as  to  part  of  a  com- 
munication or  transaction, the  other 
party  may  call  out  the  whole,  so 
far  as  it  bears  upon  or  tends  to  ex- 
plain the  part  called  out;  that,  as 
the  testimon;^  of  defendant  called 
out  by  plaintiff  tended  to  rebut  the 
presumption  that  the  transaction 
t.  e.,  the  giving  of  the  check,  was 
the  payment  of  a  debt,  and  to 
raise  the  presumption  that  it  was 
a  loan,  this  opened  the  whole  trans- 
action and  entitled  defendant  to 
testify  in  his  own  behalf  in  regard 
thereto.     J\ai/  v.  Curie f/.  575 

18.  After  a  witness  for  the  prosecu- 


tion, on  the  trial  of  an  indictment 
for  murder,  who  had  witnessed 
the  homicide,  had  testified  to  tlie 
circumstances  attending  it,  and 
had  shown  in  his  testimony  a  dis- 
position to  favor  the  prisoner,  the 
district  attorney,  with  the  avowed 
purpose  of  refreshing  his  recollec- 
tion, asked  him  if  he  had  not  • 
previously  testified  to  certain  other 
facts  specified.  The  witness  ad- 
mitted that  he  had  so  testified,  and 
upon  being  asked  if  it  was  true, 
answered  that  it  was.  Held,  that 
the  method  pursued  to  refresh  the 
witness'  recollection  was  proper. 
Jh!ople  V.  KeUy,  64T 

See  Admissions  Ain>  Declabations. 


EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  Certain  lands,  of  which  G.  died 
seized,  descended  to  plaintiff  as 
heir-at-law,  subject  to  an  estate  for 
two  lives  in  a  trustee,  created  by 
the  will  of  G.  Taxes  had  been 
assessed  upon  the  lands  prior  to 
the  death  of  the  testator.  These 
were  paid  out  of  the  proceeds  of 
sales  of  tlie  land  pursuant  to  judg- 
ments in  a  f  oreclosui'e  suit  and  in 
an  action  for  dower  commenced 
after  the  death  of  G.  Plaintiff 
and  defendant,  the  executor  and 
trustee  under  the  will  of  G.,  were 
parties  defendant  to  said  actions. 
In  an  action  to  compel  defendant 
to  restore  to  the  trust  fund,  out  of 
the  personal  estate,  the  amount  of 
the  taxes,  it  appeared  that  the  per- 
sonal ^tate  amounted  to  more 
than  the  taxes,  but  that  there  were 
claims  of  unpref  erred  creditors  of 
the  decedent  largely  exceeding  the 
personalty.  Held,  that  while  it 
was  the  duty  of  the  executor  to 
pay  the  taxes  before  paying  the 
unpreferrod  debts  (2  R.  S.  87,  ^  27), 
while  the  proceeds  of  the  sale  of 
the  land,  as  between  the  heir-at- 
law  and  next  of  kin  or  legatees 
were  to  be  treated  as  realty,  and 
while  the  executor,  as  such,  was 
not  vested  with  administrative 
authority  to  sell  lands  for  the  pay- 
ment of  debts,  yet  as,  if  the  exe- 
cutor was  required  to  pav  over  to 
himself,  as  trustee,  out  of  the  per- 
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sonalty  tho  amount  taken  from  the 
real  estate  to  pay  taxes,  the  fund 
would  be  liable  to  be  reappropri- 
ated  on  the  application  of  creditors 
to  the  payment  of  general  debts, 
and  as,  without  any  action  on  the 
part  of  the  executor,  the  taxes  have 
been  paid,  the  relief  asked  for  was 
properly  denied.  Smith  v.  Cor 
neU,  820 

2.  Where  administrators,  upon  appli- 
cation of  a  creditor  of  their  intes- 
tate, refuse  to  exercise  the  power 
conferred  upon  them  by  the  act  of 
1858  (§  1,  chap.  814,  Laws  of  1858), 
to  disaffirm  a  transfer  made  by 
said  intestate  to  one  of  the  admin- 
istrators in  fraud  of  the  rights  of 
creditors  and  to  reclaim  the  prop- 
erty fraudulently  conveyed,  and 
where  the  estate  in  the  hands  of 
the  administrators  proves  insuffi- 
cient to  pay  the  debts,  the  creditor 
may  bring  an  action  for  his  own 
benefit  and  that  of  the  other  cred- 
itors to  reclaim  the  property,  mak- 
ing all  the  administrators  parties. 
Jaarvey  v.  McDonnell,  536 

3.  It  is  not  essential  that  the  plaintiff 
in  such  an  action  should  be  a  Judg- 
ment-creditor; he  stands  simply  as 
trustee  in  place  of  the  administra- 
tors. Id, 

4.  S.  died  in  1878  intestate,  leaving  him 
surviving  a  widow  and  a  daughter, 
E.,  his  only  child  and  next  of  kin. 
The  widow  being  deemed  incom- 
petent, on  petition  of  £.  letters  of 
administration  were  issued  to  her 
and  one  N.  They  soon  after  made 
up  between  themselves  an  inven- 
tory, but  none  was  filed  until  1882. 
Most  of  the  estate  consisted  of  mort- 
gages on  real  estate.  E.  allowed 
JN.  to  have  control  of  the  assets  and 
as  moneys  were  realized  thereon, 
he  loaned  them  on  bonds  and  mort- 
gages which  were  taken  in  E.'s 
name,  individually.  Other  moneys 
were  deposited  in  her  name  and 
were  drawn  upon  by  her  as  re- 
quired, la  1882  N.  failed,  and 
thereupon  E.  took  possession  of 
the  securities,  and  proceedings 
were  instituted  for  an  accounting 
by  N.  Upon  the  accounting  N. 
credited  himself  with  the  invest- 
ments so  made  on  bonds  and  mort- 
gages as  payments  to  and  for  the 


use  of  E.  The  surrogate  rejected 
this  claim,and  in  his  decree  diarged 
N.  with  the  moneys  representedby 
the  securities,  and  required  him  to 
pay  over  to  E.,  as  next  of  kin,  her 
distributive  share  thereof , and  upon 
his  complying  with  the  decree  re- 
quired £.  to  transfer  to  him  said 
securities.  Held^  error;  that  con- 
ceding E.  could  refuse  to  accept  or 
be  bound  by  the  securities  as  pay- 
ments, she  could  not  retain  them, 
and  at  the  same  time  claim  that  the 
items  in  the  account  representing 
them  should  be  disallowed,  but 
should  have  been  required  to  trans- 
fer them  to  N.  as  a  condition  pre- 
cedent to  his  being  charged  with, 
the  amounts;  but,  £62<f,tbat  assum- 
ing the  investments  were  irregular 
and  constituted  breaches  of  trust, 
in  the  absence  of  proof  of  fraud  or 
misrepresentations,  just  so  far  as  £. 
had  the  means  of  knowing  of  her 
co-administrator's  acts  and  assented 
to  or  acquiesced  in  them,  either 
expressly  or  by  her  passivencss,  she 
:^as  bound  and  was  estopped  from 
objectmg  thereto.  Inre  NUes,  547 

5.  Also,  hdd,  that  it  was  Immaterial 
whether  N.  treated  the  investments, 
when  made  as  for  the  estate  or  as 
payments  to  E. ;  that  she  being  co- 
administratrix  as  well  as  benefi- 
ciary, and  the  widow's  rights  not 
being  affected,  was  bound  in  either 
case;  that  she  could  not  stand  by 
and  see  an  improper  use  made  of 
the  assets  and  thereafter  claim  im- 
munity in  her  official,  or  advantage 
in  her  private  capacity.  Id, 

6.  The  administration  of  assets  of 
the  estate  of  a  decedent  is  pecu- 
liarly within  the  cognizance  of 
equity,  and  a  Surrogate's  Court,  in 
aajusting  the  accounts  of  execu- 
tors or  f^ministrators,  is  governed 
by  principles  of  equity  as  well  as 
of  law;  it  is  not  prevented  by  any 
rule  of  law  from  doing  exact 
justice  to  the  parties,  according  to 
the  equities,  within  the  confines 
only  01  statutory  provisions.      Id» 

7.  Wh&tQ  a  will  gave  the  testator's 
residuary  estate  to  his  executors  in 
trust,  with  authority  to  sell  the 
real  estate  and  to  divide  the  whole 
into  specified  parts,  each  to  be 
kept   invested    and   the   income 
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paid  to  a  'beneficiary  named  dur- 
ing life,  ?usld,  thai  upon  the  divi- 
sion, the  duties  of  the  executors, 
as  such,  ceased,  and  they  held  the 
property  as  trustees;  and  so,  they 
were  entitled  to  double  commis- 
sions.   In  re  Crattford.  660 

8.  It  9eems  the  intention  of  a  testator 
to  confer  on  his  executor  power  to 
continue  a  trade  or  business  will 
not  be  deemed  to  have  beoi  con- 
ferred unless  it  is  found  in  the 
direct,  explicit  and  unequivocal 
language  of  the  will.  Willis  y. 
Sluirp,  686 

9.  It  seems,  also,  that  when  the  power 
simpliciter  is  conferred,  it  only 
authorizes  the  use  of  the  fund  in- 
vested in  the  business  at  the  time 
of  the  testator's  death;  tlie  general 
assets  may  not  be  used  unless  such 
an  intent  on  the  part  of  the  testator 
is  expressed  in  the  will.  Id. 

10.  When  such  an  intent  does  not 
appear  a  creditor  has  no  remedy 
except  to  pursue  the  assets  em- 
barked in  the  trade  or  business  at 
the  time  of  the  death.  Id. 

11.  A  testator  may,  however,  bind 
'his  general  assets  for  all  of  the 

debts;  and  where  such  an  intent 
finds  expression  in  his  will,  in 
case  of  the  insolvency  of  the  execu- 
tor, the  general  assets  may  be 
made  liable  in  equity  for  the  debts. 

Id. 

When  deed  executed  hy  execu- 
tors, who  Jiave  'power  to  sell  for  cer- 
tain purposes  under  the  wiU,  is  in- 
wUid,  hsea/UM  not  in  execution  of  the 
power. 

See  SchoUe  v.  SchoUe.  261 

FIDUCIARY  RELATION. 

1.  Although,  as  a  general  rule,  fraud 
is  not  to  be  presumed,  and  a  party 
seeking  to  relieve  himself  from  an 
obligation  on  that  ground  must 

Erove  it,  yet  when  the  relations 
etween  the  contracting  parties 
appear  to  be  of  such  a  character  as 
to  render  it  certain  that  they  do  not 
deal  on  terms  of  equality,  and  that 
either  on  the  one  siae  from  superior 
knowledge  of  the  matter  derived 

SioKELs— Vol.  LXVIIL 


from  a  fiduciary  relation,  or  from 
over-mastering  influence,  or  on  the 
other  from  weakness,  dependence, 
or  trust  justifiably  reposed,  unfair 
advantage  in  a  transaction  is  ren- 
dered probable,  the  transaction  is 
presumed  void,  and  it  is  incumbent 
upon  the  stronger  party  to  show 
amrmatively  that  no  deception  was 
practiced  or  undue  influence  used, 
and  that  all  was  fair,  open,  volun- 
tary and  well  understood.  Oreen 
V.  Moieorth,  462 

2.  Where,  therefore,  a  father,  an  aged 
man,  who  had  become  much  en- 
feebled, mentally  and  physicallT, 
took  his  two  sons  into  partnership 
and  turned  over  to  them  the  man- 
agement and  control  of  his  prop- 
erty and  business  affairs,  ana  was 
accustomed  to  rely  upon  their 
advice  and  counsel,  and  after  they 
had  already  obtained  from  him  the 
larger  portion  of  his  property 
vrithout  any  adequate  considera- 
tion, he,  without  consideration,  in 
the  absence  of  a  legal  adviser, 
executed  to  them  a  deed  of  his 
real  estate  in  ignorance  of  its  legal 
effect;  the  conveyance  leaving  Die 
ffrantor  comparatively  destitute, 
held,  that  fraud  was  legally  imput- 
able to  the  grantees,  requiring 
explanation  from  them;  and  this 
not  having  been  given,  that  a  find- 
ing of  fraud  and  undue  influence 
was  justified.  Id. 


FINDINGS  OF  LAW  AND  FACT. 

While,  where  findings  of  fact  by  a 
court  or  referee  are  irremediably 
confilctin^,  this  court  will  be 
governed  by  that  finding  which  is 
most  favorable  to  the  appellant, 
it  is  the  duty  of  the  court  to 
reconcile  and  give  to  each  some 
oflice  to  perform,  and  it  is  only 
when  this  cannot,  by  a  reasonable 
construction,  be  accomplished, 
that  the  rule  has  effect.  Green  v. 
Moworth.  462 


FORECLOSURE. 

1.  The  will  of  R.,  after  giving  cer- 
tain specific  legacies,  gave  to  his 

89 
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executors  his  residuary  estate  in 
trust,  with  power  to  receive  the 
rents  and  profits,  sell  and  convey 
the  property,  invest  both  the  rents 
and  profits  and  proceeds  of  sale 
"  and  to  divide  and  apply  the  same 
and  income  thereof '  as  directed, 
i.  e.,  to  apply  the  income  of  two- 
sixths  of  ''said  residue  and  re- 
mainder "  to  the  use  of  his  wife 
for  life,  with  remainder  over  to 
his  children,  and  to  apply  the 
income  of  one-sixth  to  each  of  his 
four  children  during  life  with 
remainder  over  to  the  issue  of  such 
x^hild,  and  with  authority  to  ad- 
vance to  each  child  a  specified  sum 
out  of  the  principal  if  tne  executors 
should  deem  best.  In  the  gift  of  the 
legacies  the  testator  used  tne  words 
"  give  and  bequeath,"  in  those  of 
the  residuary  estate  the  words  used 
were  "  devise  and  bequeath."  Held, 
that  the  final  and  ultimate  division 
did  not  require  a  conversion  of 
the  land  into  money,  nor  was 
such  a  conversion  required  as 
respects  the  intermediate  income; 
that,  therefore,  the  remaindermen 
took  a  vested  interest  in  the  lands; 
and  that  the  interests  of  the  grand- 
children were  not  cut  off  by  a 
foreclosure  suit,  to  which  they 
were  not  made  parties.  SehoUe  v. 
SchoUe,  261 

\.  In  1871  W.  executed  to  H.  a 
power  of  attorney,  authorizing 
him,  among  other  things,  to  col- 
lect and  receive  moneys  becoming 
due  from^any  person  to  his  princi- 
pal and '  to  execute  discharges 
therefor,  etc.  H.  purchased  a  bond 
and  mortgage,  receiving  an  assign- 
ment thereof  to  W.,  and  as  agent 
collected  the  interest  thereon  as  it 
fell  due,  receipting  therefor  in  the 
name  of  W.  The  latter  died  in 
Germany  in  January,  1874.  The 
bond  fell  due  in  May  of  that  year 
and  was  paid  by  B.,  the  then 
owner  of  the  mortgaged  premises, 
to  H.,  who  executed  a  satisfaction 
of  the  mortgage  and  delivered  to 
the  pa^or  the  bond  and  mortgage, 
the  assignment  and  the  power  of 
attorney.  H.  knew,  at  the  time,  of 
the  death  of  W.,  but  he  did  not 
disclose  the  fact  to  B.  and  the  latter 
made  no  inquiries.  In  an  action 
brought  in  1885  to  foreclose  the 
:mortgage  the  court  found  that  H. 


never  accounted  to  plaintiff,  ad- 
nwnistratrix  of  W.,  for  the  bond 
and  mortgage  or  the  proceeds,  and 
^that  plaintiff  never  assented  to  or 
^ratified  the  pajrment,  and  did  not 
know  of  the  existence  of  the  bond 
and  mortgage  or  tbp  cancellation « 
thereof  until  within  a  short  time 
of  the  commencement  of  the  action. 
Hddy  that  the  payment  was  invalid, 
and  in  the  absence  of  evidence  that 
the  personal  representatives  of  the 
decedent  assented  or  ratified  it, 
was  no  defense;  that  the  fact  that 
H.  had  possession  of  the  securities 
did  not  affect  the  question,  as  B. 
had  full  notice  of  the  extent  of  and 
limit  to  the  authority  of  H. 
Wa)er  y.  Bridgman.  eOO 


FOREIGN  JUDGMENT. 

1.  In  an  action  upon  a  personal  judg- 
ment of  a  Caiuhda  court  the  com- 
plaint alleged,  as  the  ground  of 
jurisdiction,  that  defendant  ap- 
peared in  the  action.  The  answer 
denied  this  allegation  and  affirma- 
tively alleged  that  the  court  had  no 
jurisdiction  to  render  the  judg- 
ment, as  defendant  neither  ap- 
peared in  the  action  nor  was  served 
with  process.  Upon  the  trial  plaint- 
iff  introduced  the  judgment  record, 
which  showed  on  its  face  that  the 
service  was  made  upon  defendant 
at  his  residence  within  this  state. 
Held,  that  the  service  was  ineffectual 
to  give  the  judgment  validity  here- 
if  defendant  was  not  a  citizen  of 
Canada  or  domiciled  within  that 
jurisdiction;  that  defendant's  place 
of  residence  is  to  be  presumed 
his  domicile,  and  nothing  having 
been  shown  to  rebut  that  presumpr 
tion,  the  service  was  ineffectual  and 
the  judgment  had  nO  validity  here. 
ShepardY.  Wright.  682 

2.  No  rule  of  comity  requires  this 
court  to  give  effect  to  a  personal 
judgment  rendered  under  a  foreign 
law  where,  on  the  face  of  tne 
record,  it  appears  that  jurisdiction 
of  the  person  of  the  defendant 
was  not  obtained.  /d. 


FORMER  ADJUDICATION. 
1.  The  will  of  P.,  executed  in  1871, 
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after  various  levies  which  he  di< 
rected  to  be  paid  out  of  a  certain 
fund,  gave  a  legacy  of  $10,000  to 
the  testator *s  sister  E.,  the  direc- 
tions for  the  payment  of  which 
were  as  follows:  "To  be  paid  by 
my  executors  when  it  shall  be  con- 
venient for  them,  without  regard 
to  the  time  fixed  by  law,  out  of  the 
moneys  derived  from  the  sale  of 
the  Van  Schaick  farm,  ♦  ♦  * 
or  otherwise,  as  it  shall  seem  best 
to  them.  It  is  further  my  will  that 
this  legacy  shall  be  deemed  sub- 
servient to  all  others."  Following 
this  was  a  gift  of  the  residuar]^  es- 
tate. The  testator  had,  previous 
to  the  execution  of  the  will,  entered 
into  a  contract  with  agents  for  the 
sale  of  the  farm  mentioned,  in  city 
lots.  He  died  in  March,  1873. 
Previous  to  June,  1874,  there  had 
been  paid  over  to  the  sole  acting 
executor,  or  upon  his  order  to  the 
residuary  legatee,  over  (15,000  of 
proceeds  **  derived  from  the  sale  " 
of  said  lots,  and  said  legatee  re- 
ceived more  than  sufficient  to  pay 
the  legacy  to  E.  In  an  action 
against  said  executor  and  legatee 
for  an  accounting  and  to  compel 
payment  to  E.  of  said  legacy  it 
appeared  that  the  executor  had  had 
a  nnal  settlement  of  his  accounts. 
Upon  that  settlement,  against  the 
objection  of  E.,  the  executor  was 
allowed  to  exclude  from  his  ac- 
count the  proceeds  of  the  farm 
sales,  and  the  account  was  settled 
without  regard  thereto.  Held,  that 
the  decree  of  the  surrogate  upon 
such  settlement  was  no  bar  to  this 
action.  (Code  Civ.  Pro.  §  2742.) 
Van  Bcnsselaer  v.  Van  Benssdaer. 
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2.  In  an  action  to  compel  the  specific 
performance  of  a  contract  on  the 
part  of  defendant  to  purchase  cer- 
tain propertv  situate  in  the  countv 
of  New  Y ork,  these  facts  appeareci: 
C.  died  intestate  in  Indiana  m  1845, 
seized  of  the  premises.  In  1850 
one  P.,  a  creditor  of  C,  obtained 
letters  of  administration  of  his 
goods,  etc.,  from  the  Surrogate's 
Court  of  Richmond  county.  The 
X)etition  upon  which  the  letters 
were  granted  stated  that  C.  "died 
possessed  of  personal  property  in 
the  stale  of  !New  York."  Subse- 
quently, and  before  letters  were  is- 


sued, the  petitioner  presented  an 
affidavit  showing  the  existence  of 
assets  in  Richmond  countv.  The 
letters  recited  that  C.  left  assets 
unadministered  in  said  county.  P. 
subsequently  made  due  application 
for  authority  to  mortgage,  lease  or 
sell  the  real  estate  of  0.  fcr  the  pay- 
ment of  his  debts,  and  in  1851  such 
authority  having  been  granted,  the 
premises  in  question  were  sold 
to  plaintiff's  testator  A.,  who  died 
in  1872.  In  1886  the  agreement  in 
question  was  executed  between  his 
executors  and  defendant.  Defend- 
ant obiected  to  the  title  that  the 
Surro^te's  Ck>urt  did  not  acquire 
jurisdiction  to  issue  letters  to  P.  as 
administrator  of  C,  and  that  the 
proceedings  instituted  by  P.  for  a 
sale  of  the  real  estate  were  defective 
and  ineffectual  to  confer  any  title 
to  the  land.  Hdd,  untenable;  that 
the  statutory  requirement  of  assets 
in  the  coimty  was  met  by  the  peti- 
tioner; that  the  recital  in  the  letters 
was  prima  fa^e  evidence  of  the 
existence  of  the  facts  stated,  and 
the  record  showed  that  the  neces- 
sary facts  were  alleged  and  proved 
upon  which  the  surrogate  acted  in 
granting  them;  that  his  determina- 
tion upon  the  proofs,  however  er- 
roneous, cannot  be  disturbed  by  an 
.  attack  upon  it  in  a  collateral  pro- 
ceeding. (yCannor^.Bu^gins,  511 

8.  Although  Surrogates'  Courts  are 
courts  of  special  and  limited  juris- 
diction, where  jurisdiction  to  act 
exists  their  orders  or  decrees  are 
conclusive  until  they  are  revoked 
or  reversed  on  appeal.  (3  R.  S. 
80,  §  56.)  Id, 


FRAUD. 

1.  Although,  as  a  general  rule,  fraud 
is  not  to  be  presumed,  and  a  party 
seeking  to  relieve  himself  from  an 
obligation  on  that  ground  must 
prove  it,  yet  when  the  relations 
between  the  contracting  parties 
appear  to  be  of  such  a  character 
as  to  render  it  certain  that  they 
do  not  deal  on  terms  of  equalitv, 
and  that  either  on  the  one  side 
from  superior  knowledge  of  the 
matter  oerived  from  a  fiduciary 
relation,  or  from   over-mastering 
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influence,  or  on  the  other  from 
weakness,  dependence,  or  trust 
justiiiably  reposed,  unfair  advan- 
tage in  a  transaction  is  rendered 
probable,  the  transaction  is  pre- 
sumed void,  and  it  is  incumbent 
upon  the  stronger  party  to  show 
amrmatively  that  no  deception  was 
practiced  or  undue  influence  used 
and  that  all  was  fair,  open,  volun- 
tary  and  well  understood.  Oreen 
V.  Saworth.  462 

.  Where,  therefore,  a  father,  an 
aged  man,  who  had  become  much 
enfeebled,  mentally  and  physicallv, 
took  bis  two  sons  mto  partnership 
and  turned  over  to  them  the  man- 
agement and  control  of  his  prop- 
erty and  business  affairs,  ana  was 
accustomed  to  rely  upon  their  ad- 
vice and  counsel,  and  after  they 
had  already  obtained  from  him 
the  larger  portion  of  his  property 
without  any  adequate  considera- 
tion, he,  without  consideration,  in 
the  absence  of  a  legal  adviser, 
executed  to  them  a  deed  of  his 
real  estate  in  ignorance  of  its  legal 
effect;  the  conveyance  leaving  tiie 
erantor  comparatively  destitute, 
Tiddy  that  fraud  was  legally  impu- 
table to  the  grantees,  requinng 
explanation  from  them;  and  this 
not  having  been  given,  that  a  find- 
ing of  fraud  and  undue  iofluenco 
was  justified.  Id, 


FRAUDULENT  CONVEY- 
ANCES. 

1.  Where  conveyances  of  real  estate, 
made  by  a  judgment-debtor,  have 
been  set  aside  as  fraudulent  in  an 
action  brought  by  the  judgment- 
creditors,  and  the  grantee  is  called 
upon  to  account  for  the  rents  and 
profits,  although  adjudged  to  be  a 
guiltjr  participant  in  the  fraud,  he 
is  entitled  to  be  allowed  on  the  ac- 
counting sums  paid  by  him  for 
taxes,  interest  on  mortgages  on  the 
premises  accruing  while  he  occu- 
pied them,  and  repairs  actually 
necessary  for  the  preservation  of 
the  property  and  to  keep  Ae  same 
tenantable,  but  he  is  not  entitled  to 
be  allowed  for  insurance  premiums 
paid  by  him,  save  so  much  as  has 
been  adopted  by  and  has  inured  to 


the    benefit    of    the     Judgment- 
creditors.    Loos  V.  Wilkiii9on,    485 

2.  Such  an  accounting  must  be  on 
equitable  principles,  and  when  the 
fraudulent  grantor  has  been  com- 
pelled to  surrender  the  property 
and  to  account  for  all  the  profits, 
he  has,  could  or  ought  to  hove 
made,  the  ends  of  justice  have 
been  obtained.  li. 


GENERAL  TERM. 

1.  Where,  upon  appeal  in  an  action 
tried  by  the  court,  the  General 
Term  reverses  the  iudgment  and  It 
appears  by  its  order  that  the  re- 
versal was  upon  questions,  both  of 
law  and  fact,  it  will  be  deemed 
to  have  based  its  decision  upon 
errors  of  fact,  if  that  be  necessary 
to  sustain  such  decision.  Lovoery 
V.  Erskine,  53 

2.  It  teems  that  to  justify  a  reversal 
upon  the  facts  by  the  Gteneral 
Term,  it  must  appear  that  the  find- 
ing were  against  the  weight  of 
evidence,  or  that  the  proofs  so 
clearly  preponderated  in  favor  of  a 
contrary  result  that  it  can  be  said, 
with  a  reasonable  degree  of  cer- 
tainty, that  the  trial  court  erred  in 
its  conclusions.  Id, 


GIFT. 

1.  While  the  proof  to  establish  an 
alleged  eift  caum  mortis  must  be 
clear  and  convincing,  it  is  not  cor- 
rect to  charge  the  jury  that  the 
presumptions  of  law  are  against  it, 
or  that  the  fact  of  the  gift  must  be 
proved  beyond  suspicion.  Lewis 
v.  MerriU,  886 

2.  T.  deposited  certain  moneys  in  a 
bank  and  in  a  trust  company  to  the 
credit  of  his  daughter  C.  The 
first  deposit  was  made  in  her  pres- 
ence and  for  her  personal  use.  The 
deposits  were  entered  in  a  pass-book 
which  was  delivered  by  T.  to  C. 
The  latter  drew  out  the  deposits 
in  bank  and  deposited  them  in  the 
trust  company,  where  they  were 
included  in  the  account  with  the 
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deposit  then  made  by  T.  Edd, 
that  there  was  a*  valia  and  irreyo- 
cable  gift,  fully  completed  and  ex- 
ecuted, yesting  the  ab^lute  title  to 
the  deposits  m  O.  7a  re  Craw- 
ford, 600 

8.  T.  purchased  certain  coupon 
bonds,  payable  to  bearer,  which 
were  kept  by  him  up  to  the  time 
of  his  death,  and  he  cut  off  and 
collected  the  coupons  as  they  fell 
due,  except  those  falling  due  dur- 
ing six  months  prior  to  his  death. 
At  the  time  of  the  purchase  of  the 
bonds  T.  stated  that  he  wanted 
them  for  C,  and  afterwards  he 
directed  his  banker,  who  made  the 
purchase  for  him,  to  haye  them 
registered  in  her  name.  The 
banker  took  them  to  the  office  of 
the  company  which  issued  them, 
and  the  name  of  C.  was  indorsed 
on  each  bond,  with  date  of  indorse- 
ment and  name  of  the  transfer 
agent.  'It  did  not  appear  that  C. 
knew  anything  of  the  transaction. 
ffeld,  that,  as  there  was  no  deliy- 
ery  of  the  bonds,  there  was  no 
completed  gift.  Id. 

4.  The  bonds  were  issued  by  a  for- 
eign corporation  and  made  payable 
in  New  York  or  Philadelphia. 
Held,  that  the  act  of  1871  (Chap. 
81,  Laws  of  1871),  providing  for 
the  registry  of  railroad  and  other 
corporate  mortgage  bonds  did  not 
apply;  that  it  applied  only  to  bonds 
which  have  been  or  may  be  issued, 
and  are  pa^rable  in  this  state;  but 
that  eyen  if  said  act  was  appli- 
cable, the  registry  did  not  change 
the  le^  title  to  the  bonds  while 
the  onginal  owner  continued  to 
hold  them;  that  the  title  would 
not  pass  until  a  delivery  of  the 
bonds  to  the  intended  donee  or  to 
some  one  for  her,  although  the 
general  negotiability  of  the  bonds 
might  have  been  destroyed  by  the 
indorsement.  M. 

5.  F.  left  a  will^  executed  after  all  of 
the  deposits,  except  one  small  one, 
were  made,  by  which  various  legar 
cies  were  given  to  C.  Held,  that 
there  was  no  ademption  of  the 
legacies  by  the  gift  of  the  moneys 
deposited,  nor  were  they  adeemed 
pro  tanto  bjr  the  deposit  made  after 
the  execution  of  the  wilL  Id, 


GUARANTY. 

Wm  plaintiff's  testator,  a  stock-broker, 
was  carrying  certain  stock  for  S.  on 
a  margin;  the  marnn  having  be- 
come inadequate,  defendant  exe- 
cuted to  W.  a  written  guaranty 
for  any  loss  sustained  "  by  reason 
of  the  holding  and  carrying  of  said 
stock."  The  stock  at  that  time 
was  worth  in  the  market  more  than 
the  amount  due  W.  Subsequently, 
after  notice  to  8.  and  defendant  to 
take  up  and  pay  for  the  stock,  and 
that  in  case  of  failure,  the  same 
would  be  sold  at  public  auction  at 
a  time  and  place  specified,  the 
stock  was  sold  in  accordance  with 
such  notice.  In  an  action  upon 
said  guaranty,  held,  that  it  was  not 
a  guaranty  of  collection  requiring 
the  remedy  against  the  pnncipal 
debtor  to  be  first  exhausted  be- 
fore enforcing  it;  but  it  was  a  loss 
as  ascertained  by  a  sale  of  the  stock 
which  was  contemplated  by  the 
parties  as  the  subject  of  the  guar- 
anty, and  plaintiff  was  entitled  to 
recover  the  loss  as  so  ascertained. 
Wallace  v.  Straus.  238 


HIGHWAYS. 

1*  There  is  always  reasonable  ground 
for  apprehending  accidents  from 
obstructions  in  a  public  highway, 
and  any  person  who  wrongfully 
places  them  there  or  aids  in  so  do- 
ing is  responsible  for  accidents 
occurring  by  reason  of  their  pres- 
ence.    Qfhen  v.  Mayor,  ete,       533 

2.  Where  a  municipal  corporation, 
without  the  pretense  of  authority 
and  in  direct  violation  of  a  statute, 
assumes  to  grant  to  a  private  in- 
dividual the  right  to  obstruct  one 
of  its  streets  while  in  the  transac- 
tion of  his  private  business,  and 
for  such  privilege  takes  compensa- 
tion, it  must  be  regarded  as  itself 
maintaining  a  nuisance  so  long  as 
the  obstruction  is  continued  by 
reason  of  and  under  the  license, 
and  it  is  liable  to  damages  naturally 
resulting  therefrom  to  a  third 
person*  Id. 

8.  M.,  a  grocer,  aoing  business  in 
tiie  city  of  New  York,'  was  in  the 
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habit  of  keeping  his  grocery 
wagon,  when  not  in  use,  standing 
day  and  night  in  the  street  in  front 
of  his  store  under  a  permit  to  do 
so,  granted  to  him  by  the  city,  for 
which  an  annual  license  fee  was 
paid.  When  so  standing  the  thills 
were  raised  perpendicularly  and 
held  up  by  strings.  A  passing  ice 
wagon  struck  the  grocery  wagtm 
and  turned  it  partially  around, 
the  strings  holding  up  the  thills 
gave  way  and  they  came  down 
upon  the  sidewalk  striking  plaint- 
iff's intestate,  who  was  passing 
thereon,  causing  his  death.  In  an 
action  to  recover  damages,  held, 
that  the  license  was  issued  with- 
out authority  (^  86,  sub.  4,  chap. 
410,  Laws  of  1882);  that  the  stor- 
ing of  the  wagon  m  the  highway 
was  a  public  nuisance;  that  de- 
fendant by  licensing  it  made  iUelf 
liable  for  any  damages  resulting 
therefrom,  the  same  as  if  it  haa 
itself  maintained  the  nuisance;  and 
that,  as  the  accident  happened  be- 
cause of  the  presence  of  the  ob- 
struction, it  was  the  proximate 
cause  of  the  injuiy.  Id, 


HUSBAND  AND  WIFE. 

1.  In  pursuance  of  an  ante-nuptial 
agreement,T.,  defendant's  testator, 
executed  to  plaintiff,  his  wife,  an 
instrument,  by  which  he  agreed  to 
pay  to  her  $10,000  at  his  death, 
provided  she  lived  with  him  as  his 
wife  up  to  that  time  and  faithfully 
performed  the  duties  of  that  rela- 
tionship. Subsequently  the  parties 
executed  another  instrument,  by 
which  plaintiff,  in  consideration 
of  $5,000  then  paid  to  her  by  her 
husband,  released  and  canceled  the 
former  agreement.  In  an  action 
upon  the  original  agreement,  held, 
that  while  the  later  one,  so  long  as 
it  remained  executory,  could  not 
have  been  enforced,  yet  having 
been  executed,  in  the  absence  of 
any  allegation  of  fraud,  plaintiff 
was  not  entitled  to  be  relieved 
therefrom;  that  having  released 
her  husband's  obligation,  she  could 
be  reinstated  in  her  rights  under  it 
only  by  a  suit  in  equity  instituted 
for  that  purpose.  TaUinger  v. 
MandetiUe.  427 


2.  The  defendants,  aside  from  setting 
up  the  later  agreement,  alleged  in 
their  answer  a  violation  on  plaint- 
iff's part  pt  the  conditions  pre- 
cedent oQntained  in  the  prior  one. 
Held,  that  even  if  she  had  been 
overreached  and  thus  induced  to 
execute  the  release,  she  was  not 
entitled  to  maintain  the  action 
until  she  had  repudiated  the  later 
agreement  and  tendered  back  the 
money  paid.  Id, 


INFANTS. 

1.  The  simple  fact  that  a  machine  is 
dangerous  does  not  make  an  em- 
ployer liable  for  an  injury  received 
by  a  minor  employed  in  operating 
it.  Buckley  v.  Q.  P,  £  R.  M. 
Co,  540 

2.  Where  the  minor  is  familiar  with 
tlie  machine,  and  its  character  and 
operation  are  obvious,  and  he  is 
aware  o£  and  fully  appreciates  the 
danger  to  be  apprehended  from 
working  it,  he  takes  upon  himself 
the  risks  incident  to  the  employ- 
ment the  same  as  a  person  of 
mature  age.  Id, 


INJUNCTION. 

1.  After  a  final  judgment  in  an  action 
wliich  does  not  award  an  injunc- 
tion, staying  finally  and  entirely 
the  enforcement  of  a  judgment  in 
another  court,  and  reserves  no 
right  to  apply  upon  the  foot  of  the 
decree,  that  relief  may  not  be 
granted  by  order  on  affidavits. 
Jadaon  v.  Bunnell.  216 

2.  A  permanent  injunction  is  in  no 
sense  a  provisional  remedy,  and 
can  only  be  granted  where  the 
pleadings  in  an  action  show  its 
necessity  and  the  remedv  is  asked 
as  an  element  of  the  final  relief 
sought  (Code  CivU  Pro.  §  «02); 
and  so,  it  may  not  be  granted  by 
mere  order  when  no  action  be- 
tween the  parties  is  pending, 
although  actions  covering  the 
controversy  have  gone  to  final 
judgment.  Id, 
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INSURANCE  (LIFE). 

1 .  Defendant,  a  foreign  life  insurance 
company,  doing  business  in  this 
state,  issued  a  policy  to  P.,  plaint- 
iff's intestate.  Before  a  payment 
of  premium  became  due  it  sent  to 
P.  a  notice,  in  attempted  compli- 
ance with  one  of  the  conditions 
of  forfeiture  for  non-payment  of 
premiums  imposed  by  the  act  of 
1877  (Chap.  821,  Laws  of  1877), 
t.  «.,  that  "a  notice  stating  when 
the  premium  will  fall  due,  and 
that  if  not  paid  the  policy  ♦  ♦  ♦ 
will  become  forfeited  and  void" 
must  "be  duly  addressed  and 
mailed  to  the  person  whose  life  is 
assured,  at  his  last  known  post- 
office  address,  postage  paid,"  at 
least  thirty  and  not  more  than 
sixty  days  before  the  premium  is 
payable.  The  notice,  after  stating 
the  amount  of  the  premium,  the 
time  when  it  would  fall  due,  where 
it  was  to  be  paid,  and  that  the 
conditions  of  the  policy  required 
payment  to  be  maae  on  or  before 
the  day  the  premium  is  due,  added, 
and  "  members  neglecting  so  to 
pay  are  carrying  their  own  risks," 
and,  as  a  postscript,  "  prompt  pay- 
ment is  necessary  to  keep  your 
policy  in  force."  There  was  no 
statement  that  if  payment  was 
not  made  the  policy  would  "  be- 
come forfeited  and  void."  Eeld, 
that  the  notice  was  not  a  compli- 
ance with  the  requirements  of  the 
statute  and  was  insufficient  to 
work  a  forfeiture.  Phelan  v. 
K  W,  JT,  L.  Ins.  Co,  147 

2.  The  only  proof  of  service  of  the 
notice  wa^  that  it  was  found  among 
the  papers  of  the  deceased  two 
days  after  his  death  and  seventeen 
days  after  the  premium  became 
due.  The  residence  of  the  de- 
ceased at  the  time  notice  should 
have  been  given  was  "  No.  45 
Warren  street.  New  York."  This 
was  known  to  and  appeared  upon 
defendant's  books.  The  notice 
was  addressed  to  him  at  No.  37 
Barclay  street.  Held,  that  it  was 
not  to  be  presumed  that  the  notice 
was  mailcnd  on  the  day  of  its  date 
or  that  the  envelope  was  properly 
addressed,  on.  the  contrary,  the 
presumption,  in  the  absence  of 
other  evidence,  was  that  the  address 


on  the  envelope  corresponded  to 
the  address  on  the  letter;  nor  was 
it  to  be  presumed  that  the  letter 
reached  P.  in  due  course  of  mail. 

Id, 

INTEREST. 

1.  G.  died,  leaving  an  estate  of  over 
$4,000,000.  By  his  will  he  be- 
queathed to  his  son  T.  $1,000,000 
to  be  paid  within  eighteen  months 
after  the  testator's  death.  There 
was  no  provision  for  the  pavment 
of  interest  on  this  sum,  or  for  the 
support  of  the  legatee  until  it  was 
paid.  T.  was  at  the  time  about 
twenty-seven  years  of  age,  in 
delicate  health,  and  had  always 
been  supported  by  his  father;  he 
was  not,  however,  absolutely  in- 
competent to  transact  any  busmess, 
and  was  named  as  one  of  the  execu- 
tors. His  fees  as  executor,  had 
he  qualified,  would  have  been 
largely  in  excess  of  any  sum  he  had 
annually  drawn  from  his  father 
while  living.  Held,  that  T.  was  not 
entitled  to  any  interest  on  the 
legacy  previous  to  the  expiration 
of  the  time  fixed  for  its  payment. 
Th(nm  V.  Oamei\  198 

2.  The  business  carried  on  by  the 
testator  had  been  conducted  under 
the  name  of  G.  <&  Co.  The  busi- 
ness was  continued  under  the  same 
name  by  W. ,  brother  of  the  legatee, 
and  the  acting  executor.  During 
the  eighteen  months  between  the 
death  of  the  testator  and  the  pay- 
ment of  the  legacy,  certain  sums 
of  money  were  paia  to  T.,  amount- 
ing to  $164,000,  nominally  by  G. 
&  Co.,  but  which  were,  m  fact, 
payments  on  account  of  the  legacv. 
At  the  end  of  the  eighteen  months 
the  balance  of  the  legacy  was 
credited  to  T.  as  payment  in  full. 
Held^  that  no  interest  was  properly 
chargeable  on  such  advances.    Id* 

From  what  time  legatee  entitled 

to  interest  on  legacy. 

See  Van  Bensaelaer  y.  Van  Bens-  ^ 
aelaer.  207 


JUDICIAL  SALES. 

1.  Where,  upon  sale  of  real  estate 
by  an  assignee  in  bankruptcy,  the 
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notice  and  conditions  of  sale  were 
attached  together  and  signed  b^ 
the  parties,  held,  that  they  consti- 
tuted a  memorandum  by  which 
both  were  bound;  and  that  prior 
.  negotiations  and  oral  agreements 
were  merged  therein;  also,  that 
there  was  an  implied  warranty 
that  the  vendor  had  a  ^ood  title, 
but  that  this  warranty  existed  only 
so  long  as  the  contract  remained 
executory,  and  as  the  terms  of  sale 
required  a  conveyance  without 
warranty  or  personal  covenant, 
but  simply  sufficient  to  pass  what- 
ever right  the  vendor  had  in  the 
lands  upon  delivery  of  the  deed, 
the  covenant  implied  in  the  con- 
tract was  discharged,  and  the 
grantor  thereafter  was  only  bound 
by  whatever  covenants  there  were 
in  the  deed.     Clark  v.  Poet,        17 

2.  The  deed  given  by  the  assi^ee 

Entained  a  recital  of  the  vanous 
oceedings  in  bankruptcy  whidi 
i  to  the  appointment  of  the 
assignee*  of  the  commencement  of 
a  suit  bv  him  as  such  assignee 
against  »^  wife  of  the  bankrupt, 
wlio  held  the  legal  title  of  the  real 
estate  in  question,  to  have  such 
title  adjudged  invalid,  and  a  con- 
yeyance  of  the  premises  to  him  in 
consideration  of  the  discontinuance 
of  such  suit,  "  and  other  eood  and 
valid  considerations."  Held,  that 
this  did  not  make  a  warranty, 
either  express  or  by  way  of  cove- 
nant, that  the  recitals  were  true, 
or  permit  a  recovery  as  for  a 
breach  on  proof  that  the  narration 
was  false,  as  it  was  not  material  to 
the  contract  contained  in  the  deed 
or  an  inducement  to  it.  Id» 

8.  In  an  action  brought  by  the  pur- 
chaser against  the  executors  or  the 
assignee  to  recover  back  the  pur- 
chase money  paid,  the  complaint 
alleged  that  at  the  time  of  the  sale, 
before  offering  the  premises,  the 
assignee  *' stated  that  he  had  a 
good  title  to  it/'  and  could  and 
would  give  a  good  title  as  against 
8.;  that  plaintiff  bid  off  and  paid 
for  the  property  and  accept^  a 
deed  thereof,  reiving  upon  that 
statement,  and  in  consideration 
thereof,  and  upon  the  express  un- 
derstanding and  condition  that  the 
assignee  "would  indemnify  and 


protect  her  against  any  interest  in 
or  title  to  said  premises  which 
might  thereafter  be  legally  estab- 
lished and  enforced"  by  ».;  that 
S.  subsequently  brought  an  action 
of  ejectment  against  plaintiff  and 
the  assi^ee,  and,  under  judgment 
therdn  in  her  favor,  recovered 
possession.  There  was  no  aver- 
ment that  the  assignee  acted  fraud- 
ulently or  with  intent  to  deceive. 
On  the  trial  plaintiff  asked  a  wit- 
ness as  to  the  statements  made  by 
the  assignee  at  the  time  of  the  sale; 
this  was  objected  to  on  the  ground 
that  whatever  statements  were 
made  were  merged  in  the  written 
contract.  The  objection  was  over- 
ruled.   Wd,  error.  Id, 

4.  In  an  action  to  compel  the  specific 
performance  of  a  contract  on  the 
part  of  defendant  to  purchase  cer- 
tain proper^  situate  m  the  county 
of  New  York,  these  facts  appearea : 
C.  died  intestate  in  Indiana  in  1845» 
seized  of  the  premises  In  1850 
one  P.,  a  creditor  of  C,  obtained 
letters  of  administration  of  biB 
goods,  etc.^  from  the  Surrogate's 
Uourt  of  Richmond  county.  The 
petition  upon  which  the  letters 
were  granted  stated  that  C.  *'  died 
possessed  of  personal  property  in 
tJie  state  of  New  York."  Sub- 
sequently, and  before  letters  were 
issued,  tne  petitioner  presented  an 
affidavit  showing  the  existence  of 
assets  in  Richmond  county.  The 
letters  recited  that  0.  left  assets 
unadministered  in  said  county. 
P.  subsequently  made  due  appllea- 
tion  for  authority  to  mortgage, 
lease  or  sell  the  real  estate  of  C. 
for  the  payment  of  his  debts,  and 
in  1851  such  authority  having 
been  granted,  the  premises  in 
question  were  sold  to  plaintiff's 
testator  A.,  who  died  in  1872.  In 
1886  the  agreement  in  question 
was  executed  between  his  execu- 
tors and  defendant.  Defendant 
objected  to  the  title  that  the  Sur- 
rogate's Court  did  not  acouire 
jurisdiction  to  issue  letters  to  P.  as 
administrator  of  C,  and  that  the 
proceedings  instituted  by  P.  for  a 
sale  of  the  real  estate  were  defect- 
ive and  ineffectual  to  confer  any 
title  to  the  land.  It  was  claimed, 
and  it  appeared,  that  the  order 
to  show  cause  why  a  sale  should 


INDEX 


713 


not  be  had  was  made  returnable 
one  day  later  than  the  time 
limited  by  statute,  which  requires 
all  persons  interested  to  appear 
at  a  time  and  place  specined, 
"  not  less  than  six  weeks  nor  more 
than-  ten  weeks  from  the  time  of 
making  such  order."  (2  H.  S.  107, 
§  5.)  Held,  that  there  was  no  sub- 
stantial departure  from  the  re- 
auirements  of  the  statute;  that  if 
lere  was  an  irregularity  it  was  not 
one  which  abridged  the  rights  of 
anyone,  and  was  not  a  iurisdic- 
tional  defect.  (/ Connor  YMttgffins, 

511 


'  JURISDICTION. 

1.  The  Special  Term  of  the  Superior 
Court  of  the  city  of  New  York  has 
power  to  suspend,  by  order,  the 
operation  of  a  judgment  rendered 
by  it  in  an  equity  case,  or  to  relieve 
the  defendant  from  the  duty  of 
immediate  obedience  pending  an 
appeal  to  this  court,  where  the 
appeal  does  not  of  itself  relieve, 
and  a  mere  order  staying  proceed- 
ings on  the  part  of  the  plaintiff 
would  not  effect  that  purpose. 
Oenet  v.  PreH.,ete.,  D,  cfc H,  (7.  Co. 

473 

2.  In  an  action  upon  a  personal  judg- 
ment of  a  Canada  court  the  com- 
plaint alleged,  as  the  ground  of 
jurisdiction,  that  defendant  ap- 
p^red  in  the  action.  The  answer 
denied  this  allegation  and  affirm- 
atively alleged  that  the  court  had 
no  jurisdiction  to  render  the  judg- 
ment, as  defendant  neither  ap- 
peared in  the  action  nor  was  served 
with  process.  Upon  the  trial 
plaintiff  introducea  the  judgment 
record,  which  showed  on  its  face 
that  the  service  was  made  upon 
defendant  at  his  residence  within 
this  state.  Hdd^thai  the  service  was 
ineffectual  to  give  the  judgment 
validity  here  if  defendant  was  not 
a  citizen  of  Canada  or  domiciled 
within  that  jurisdiction;  that  de- 
fendant's place  of  residence  is  to  be 

g resumed  his  domicile,  and  noth- 
ig  having  been  shown  to  rebut 
that  presumption,  the  service  was 
ineffectual  and  the  judgment  had 

SioKELs— Vol.  LXVIII. 


no   validity  here. 
Wright, 


Bhepa/rd   v. 
582 


8.  No  rule  of  comity  requires  this 
court  to  give  effect  to  a  personal 
ludgment  rendered  under  a  foreign 
law  where,  on  the  face  of  me 
record,  it  appears  that  iurisdiction 
of  the  person  of  the  defendant  was 
not  obtained.  Id. 

When  court  haspower  to  amend, 

on  motion,  elerk'%  minutes  of  trial 
and  to  substitute  other  minutes. 

See  Jones  v.  M.  i\r.  Bank  (Mem.) 
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LACHES. 

Mere  delay  for  a  period,  short  of 
that  prescribed  by  the  statute  of 
limitations,  does  not  necessarily 
bar  an  action  for  specific  perform- 
ance of  an  agreement;  to  discon- 
continue  an  action  it  must  appear 
that  changes  have  taken  place  and 
circumstances  occurred,  rendering 
it  inequitable  to  enforce  the  per- 
formance.   Been  v.  Milne.        808 


LEASE. 

In  an  action  to  recover  rent  which 
had  accrued  under  a  lease  of  a  cer- 
tain pier  in  New  York  city,  it  was 
admitted  that  defendant  had  had 
the  full  benefit  of  the  lease  in  the 
use  of  the  pier  and  the  collection 
of  wharfage  according  to  its  terms. 
Defendant  put  his  defense  on  the 
sole  ground  that  the  lease  was  not 
made  after  or  in  pursuance  of  any 
sale  by  public  auction  of  the  privi- 
lege conferred,  as  required  by  the 
statute  (§  87,  chap.  888,  Laws  of 
1870),  which  was  conceded  by  the 
plaintiff.  Held,  that  this  consti- 
tuted no  defense;  that  defendant 
having  had  the  full  benefit  of  the 
contract,  was  estopped  from  ques- 
tioning its  validity.  Mayor,  etc., 
y.  JSonneborn.  428 


LEGACIES. 

1.  The  wQl  of  P.,  executed  in  1871, 
after  various  legacies  which   he 
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directed  to  be  paid  out  of  a  certain 
fund,  gave  a  legacy  of  $10,000  to 
the  testator's  sister,  E.,  the  direc- 
tions for  the  payment  of  which 
were  as  follows:  **To  be  paid  by 
my  executors  when  it  shall  be  con- 
venient for  them,  without  regard 
to  the  time  fixed  by  law,  out  of  the 
moneys  derived  from  the  sale  of 
the  Van  Schaick  farm,  *  *  *  or 
otherwise,  as  it  shall  seem  best  to 
them.  It  Is  further  my  will  that 
this  legacy  shall  be  deemed  sub- 
servient to  all  others."  Following 
this  was  a  gift  of  the  residuary 
estate.  The  testator  had,  previous 
to  the  execution  of  the  will,  entered 
into  a  contract  with  agents  for  the 
sale  of  the  farm  mentioned,  in  city 
lots.  He  died  in  March,  1873. 
Previous  to  June.  1874,  there  had 
been  paid  over  to  the  sole  acting 
executor,  or  upon  his  order  to  the 
residuaiy  legatee,  over  $15,000  of 
proceeds  "  derived  from  the  sale  " 
of  said  lots,  and  said  legatee  re- 
ceived more  than  sufficient  to  pay 
the  legacy  to  E.  In  an  action 
against  said  executor  and  legatee 
for  an  accounting  and  to  compel 
payment  to  E.  of  said  legacy,  Jidd, 
that  by  the  will  the  legacy  was 
charged  upon  the  land  specified 
and  the  proceeds  of  the  sale,  which 
not  only  stood  as  security,  but 
were  to  be  deemed  the  primary 
fund  from  which  such  payment 
should  be  made;  that  when  the 
residuary  legatee  tool^  the  land  and 
its  proceeds  she  took  it  cum  onere, 
and  having  accepted  the  de\i8e 
must  discharge  the  obligation  rest- 
ing upon  it;  that  the  provision 
making  the  legacy  "  subservient  to 
all  others"  did  not  include  the 
residuary  gift,  but  simply  the  gen- 
eral legacies;  and  that  the  "con- 
venience" referred  to  respected  the 
situation  of  the  estate,  not  the 
choice  or  arbitrary  will  of  the  ex- 
ecutor, and  when  all  the  other 
general  legacies  were  paid,  leaving 
a  surplus  of  the  general  fund  in- 
tact for  the  residuary  legatee,  and 
there  remained  sufficient  from  the 
farm  sales  to  pay  the  legacy  to  E., 
it  became  due  and  payable,  and 
both  the  executor,  who  had  mis- 
appropriated the  money  and  the 
residuary  legatee  who  had  wrong- 
fully accepted  it,  became  liable  for 
its  payment,  although  there  re- 


mained unsold  of  the  farm  labds 
sufficient  to  pay  the  legacy.  Van 
Benuekter  Y,  Van  Benmlaer,    207 

2.  Also.  hM,  that  plaintiff  was  en- 
titled to  interest  from  the  time 
when  sufficient  of  the  proceeds  of 
the  farm  sales  had  been  realized  to 
pay  her  legacy.  Id. 

8.  The  rule  of  the  common  law  that 
a  legacy  or  devise,  ^vcn  with  or 
without  words  of  limitation,  lapses 
in  case  of  the  death  of  the  devisee 
or  legatee  before  the  testator,  in 
the  absence  of  express  words  to 
prevent  a  lapse,  or  of  something 
in  the  context  of  the  will  indicating 
a  contrary  intent,  is  still  in  force 
in  this  state,  save  so  far  as  modified 
bv  the  Revised  Statutes  (2  R  8., 
6o,  §  52) ».  e.,  where  the  devise  or 
bequest  is  to  a  child  or  descendant 
of  the  testator.    In  re  Wells.    906 

4.  T.  deposited  certain  moneys  in  a 
bank  and  in  a  trust  company  to  the 
credit  of  his  daughter  C.  The  first 
deposit  was  maae  in  her  presence 
and  for  her  personal  use.  The  de- 
posits were  entered  in  a  pass-book 
which  was  delivered  by  T.  to  C. 
The  latter  drew  out  the  deposits  in 
bank  and  deposited  them  in  the 
trust  company,  where  they  were 
included  in  the  account  with  the 
deposit  then  made  by  T.  T.  left 
a  will,  executed  after  all  of  the  de- 
posits, except  one  small  one,  were 
made,  by  which  various  legacies 
were  given  to  C.  Hdd,  that  there 
was  no  ademption  of  the  legacies 
by  the  gift  of  the  moneys  deposited, 
J  nor  were  they  adeemed  pro  tanto 
by  the  deposit  made  after  the  exe- 
cution of  the  will.    In  re  Crawford, 

5(M) 

When  void  or  lapeed   legacff 

goes  into  residuary  estate  and  passes  to 
residuary  legatee. 

See  Biker  v.  OomweU.  115 

See  Wills. 


LIMITATION  OP  ACTIONS. 

1.  Plaintiff  brought  this  action,  in 
1881,  to  recover  a  specific  portion 
of  certain  insurance  mon^  col- 
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lected  by  E.,  defendant's  testator, 
in  1872,  of  which  portion  plaintiff 
claimed  he  was  the  equitable 
owner.  Held,  that  th^  alleged 
cause  of  action  was  a  liability  ini- 
plied  by  law  which  arose  when  the 
money  was  received  by  E.;  that 
it  was  subject  to  the  six-years 
statute  of  limitations  then  in  force 
(Code  Pro.  §91),  and  so  was  barred. 
Boberts  v.  Ely.  128 

2.  It  seems  that  if  an  equitable  action 
could  have,  and  had  been  brought 
to  enforce  the  alleged  liability,  it 
would  still  have  been  subject  to 
the  legal  limitation  of  six  years. 

Id, 

8.  As  against  a  promissoiy  note,  pay- 
able on  demand  with  interest,  the 
statute  of  limitations  begins  to  run 
at  its  date.    Mills  v.  I>avis.      243 

4.  It  seems  the  provision  of  the  Code 
of  Civil  Procedure  (§  895),  declar- 
ing that,  in  order  to  take  a  case 
out  of  the  statute  of  limitations, 
an  acknowledgment  or  promise  to 
pay  in  writing,  signed  by  the  party 
to  be  charged,  is  necessary,  but 
that  this  ''  (Toes  not  alter  the  effect 
of  a  payment  of  principal  or 
interest ;  does  not  change  the 
nature  or  effect  of  a  part  payment. 
The  old  rule  is  recognized  and 
continued  and  the  payment  may 
be  proved  by  oral  evidence.       la, 

5.  In  order  to  make  an  indorsement 
upon  a  promissory  note  of  part 
payment  made  by  the  holder,  with- 
out the  privity  of  the  maker,  com- 

Setent  as  evidence  to  meet  the 
ef  ense  of  the  statute  of  limitations, 
it  must  appear  that  it  was  made 
at  the  time  when  its  operation 
would  be  against  the  interest  of 
the  party  making  it;  and  so,  at 
least,  that  it  was  made  before  the 
statute  could  have  operated.      Id, 

6.  It  seem^  that  even  then  it  is  a  ques- 
tion for  the  jury'as  to  whether  the 
payment  was,  in  fact,  made.      Id, 

7.  Upon  a  reference  under  the  statute 
of  a  claim  by  an  executor  against 
the  estate  of  a  deceased  person, 
wliich  claim  was  founded  upon  a 
promissory  note,  the  defense  was 
the  statute  of  limitations.     The 


note  bore  indorsements  of  pa^rment 
of  interest  made  by  plaintiff. 
Plaintiff  himself  and  two  other 
w;itnesses  who  were  entitled  under 
the  will  each  to  one-third  of  what- 
ever was  collected  on  the  note, 
were  permitted  to  testify,  under 
objection  and  exception,  that  the 
indorsements  were  made  by  plaint- 
iff during  the  lifetime  of  plaintiff's 
testator.  Held,  that  the  testimony 
was  incompetent  under  the  Code 
of  avil  Procedure  (§  829).        Id, 

8.  E.,  plaintiffs  decedent,  was  the 
owner  at  the  time  of  her  death, 
which  occurred  in  1878,  of  a  prom- 
issory note  executed  by  H.,  her 
husband,  defendant's  intestate, 
which,  by  its  terms,  fell  due  in 
May,  1873,  E.  left  a  will,  by 
which  she  bequeathed  the  note  to 
certain  persons  named.  H.  pro- 
posed to  the  legatees  that  in  case 
pa3rment  was  not  required,  he 
would  upon  his  death  will  all  his 
property  to  them.  The  note  was 
thereupon  surrendered  to  him;  he 
died  intestate  in  1883.  The  will  of 
E.  was  thereafter  probated  and 
letters  of  administration,  with  the 
will  omexed,  issued  to  plaintiff. 
On  reference  under  the  statute  of  a 
claim  based  upon  the  note,  held, 
that  if  there  was  a  valid  agreement 
between  H.  and  those  to  whom 
the  note  was  bequeathed,  then  his 
estate  was  not  liable  upon  the  note, 
but  only  for  a  breach  of  the  contract 
agreement,  which  cause  of  action 
belonged  to  the  legatees,  not  to 
plaintiff;  if  the  agreement  was  in- 
valid, then  H.  remained  liable  on 
the  note  simply,  and  the  statute  of 
limitations  was  a  bar;  that  the  de- 
f  enduit  was  not  estopped  by  the 
agreement  from  setting  up  the  bar 
of  the  statute,  as  plamtfS  repre- 
sented none  of  the  parties  and  was 
an  entire  stranger  thereto.  Myers 
V.  Crtnik,  608 

9.  In  an  action  for  an  accounting  as 
to  moneys  alleged  to  have  been 
placed  in  the  hands  of  S.,  defend- 
ant's testator,  by  plaintiff  for  in- 
vestment, the  only  evidence  pre- 
sented was  a  letter  from  S.  to 
plaintiff ,  which,  after  acknowledg- 
ing the  receipt  of  the  money  and 
that  it  was  drawing  interest  at  seven 
per  cent,  continued  as  follows: 
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"  If  I  can  find  an  opportunity  of 
purchasing  a  mortgage  »  *  * 
whereby  I  can,  without  risk, 
seciure  a  greater  profit,  I  shall  do 
so  unless  you  wish  to  make  any 
other  use  of  the  money;  should 
you  desire  to  use  it,  please  let 
me  know."  BM,  that  the  rela- 
tion of  plaintiff  to  the  decedent 
was  that  of  a  creditor  upon  a 
simple  contract,  not  that  of  a 
beneficiary  under  a  trust;  that  the 
amoimt  was  payable  at  once  and 
the  statute  of  limitations  then  be- 
g[an  to  run,  and  after  the  lapse  of 
six  years  was  a  bar  to  the  action. 
Buddy.  Walker.  637 


MANUFACTURING  CORPORA- 
TI0N8. 

A  corporation  formed  under  the  act 
of  1868  (Chap.  842,  Laws  of  1868), 
entitled  "An  act  to  provide  for 
the  transmission  of  letters,  pack- 
ages and  merchandise  in  the  cities 
of  New  York  and  Brooklyn 
*  *  *  by  means  of  pneumatic 
tubes  to  M  constructed  beneath 
the  surface,"  etc.,  is  a  manufac- 
turing corporation  with  powers 
limited  to  the  accomplishment  of 
the  purposes  so  declared.  Agtor 
V.  iV:  r.  Arcads  E.  Go.  93 


MARRIED  WOilEN. 

Provision  of  married  women's 

act  (§  2,  Ghap.  875,  Law9  of  1849), 
providirig  tJiat  trustee  holding  prop- 
erty for  a  married  tooman  may  convey 
aame  to  her  on  certain  conditions, 
applies^  only  to  nominal  trusts,  uskose 
sole  object  is  to  secure  her  in  an  enjoy- 
ment of  her  separate  estate. 

8ee  Genet  y.  Hunt.  158 


MASTER  AND  SERVANT. 

.  8.,  plaintiff's  intestate,  was  in  de- 
fendant's employ  as  a  brakeman 
upon  a  freight  train.  A  car  loaded 
with  lumber  at  a  way  station  was 
to  be  attached  to  the  train.  It  was 
being  moved  by  the  engine  from 
the  switch  to  the  main  track.    8. 


got  upon  it  to  stop  it,  but  in  conse- 
quencie  of  the  improper  manner  in 
which  the  car  was  loaded  the  brake 
was  rendered  useless,  a  collision 
occurred  and  8.  was  thrown  from 
the  car  and  killed.  In  an  action 
to  recover  damaj^es,  it  appeared 
that  the  car  and  its  appliances  be- 
fore it  was  loaded  were  in  good  con- 
dition. It  was,  by  dSendant's 
rules,  made  the  duty  of  the  station- 
master  to  cither  inspect  the  car 
himself  or  have  some  one  do  so  be- 
fore it  was  taken  out.  Had  this 
been  done  the  improper  loading 
would  have  been  discovered.  Held, 
that  defendant,  having  provided  a 
safe  car  and  a  system  and  com- 
petent men  for  its  inspection,  for 
injuries  resulting  to  a  co-employe, 
for  their  neglect  of  this  duty,  it  was 
not  liable.  Byrnes  v.  N.  7.,  L.  E. 
&  W.  B.  B.  Go.  261 

2.  Also,  held,  the  question  was  not 
affected  by  the  fact  that  the  car 
was  loaded  by  the  owner  of  the 
lumber.  Id. 

8.  The  simple  fact  that  a  machine  is 
dangerous  does  not  make  an  em- 
ployer liable  for  an  injury  received 
by  a  minor  employed  in  operating 
it,    Buckley  v.  G.  P.  db  B.  M.  Go. 

540 

4.  Where  the  minor  is  familiar  with 
the  machine,  and  its  character  and 
operation  are  obvious,  and  he  is 
aware  of  and  fully  appreciates  the 
danger  to  be  apprehended  from 
working  it,  he  takes  upon  himself 
the  risks  incident  to  the  employ- 
ment the  same  as  a  person  of  ma- 
ture age.  Id. 

5.  Plaintiff,  a  boy  about  twelve  years 
of  age,  was  employed  in  helping  to 
operate  a  machine  in  defendant's 
factory.  He  had  been  in  such  em- 
ploy about  three  days  when,  in  at- 

•  tempting  to  put  a  cylinder  in  place, 
his  foot  slipped,  he  threw  out  his 
hand  to  save  himself  from  falling 
and  thrust  it  into  the  cogs  of  some 
revolving  wheels  about  nine  inches 
from  the  end  of  the  cylinder,  and 
the  hand  was  crushed.  Hdd,  that 
an  action  to  recover  damages  for 
the  injury  was  not  maintainable; 
that  as  the  danger  was  apparent, 
and  as  the  injury  was  occasioned 
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solely  by  the  accidental  slipping, 
the  fact  that  plaintiff  had  not  been 
warned  as  to  such  danger  was  im- 
material. Id. 


MEKGER. 

1.  "Where,  upon  sale  of  real  estate 
by  an  assignee  in  bankruptcy,  the 
notice  and  conditions  of  sale  were 
attached  together  and  signed  by 
the  parties,  held,  that  they  consti- 
tuted a  memorandum  by  which 
both  were  bound;  and  that  prior 
negotiations  and  oral  agreements 
were  merged  therein;  also,  that 
there  was  an  implied  warranty 
that  the  vendor  had  a  ^ood 
title,  but  that  this  warranty  existed 
only  so  long  as  the  contract  re- 
mained executory,  and  as  the  terms 
of  sale  required  a  conveyance  with- 
out warranty  or  personal  covenant, 
but  simply  sufficient  to  pass  what- 
ever right  the  vendor  had  in  the 
lands  upon  delivery  of  the  deed, 
the  covenant  implied  in  the  con- 
tract was  discharged,  and  the 
grantor  thereafter  was  only  bound 
by  whatever  covenants  there  were 
in  the  deed.     Clark  v.  Bfst,       17 

2.  In  an  action  brought  by  the  pur- 
chaser against  the  executors  of 
the  assignee  to  recover  back  the 
purchase-money  paid,  the  com- 
plaint alleged  that  at  the  time  of 
the  sale,  before  offering  the  prem- 
ises, the  assignee  ''stated  that  he 
had  a  good  title  to  it,"  and  could 
and  would  give  a  good  title  as 
against  S. ;  that  plaintiff  bid  off  and 
paid  for  the  property  and  accepted 
a  deed  thereof,  relying  upon  that 
statement,  and  in  consideration 
thereof,  and  upon  the  express  un- 
derstanding and  condition  that  the 
assignee  "would  Indemnify  and 
protect  her  against  any  interest  in 
or  title  to  said  premises  which 
might  thereafter  be  legally  estab- 
lished and  enforced  "  by  8. ;  that 
S.  subsequently  brought  an  action 
of  ejectment  against  plaintiff  and 
the  assignee,  and,  under  judgment 
therein  in  her  favor,  recovered 
possession.  There  was  no  aver- 
ment that  the  assignee  acted  fraud- 
ulently or  with  intent  to  deceive. 
On  the  trial  plaintiff  asked  a  wit- 
ness as  to  the  statements  made  by 


the  assignee  at  the  time  of  the  sale; 
this  was  objected  to,  on  the  ground 
that  whatever  statements  were 
made  were  merged  in  the  written 
contract.  The  objection  was  over- 
ruled.   Held,  error.  Id. 

3.  In  equity  the  union  of  legal  and 
equitable  estates  in  the  same  per- 
son does  not  effect  a  merger  unless 
such  was  the  intention  of  the 
parties  and  justice  and  equity  re- 
quire it.    Aiche  V.  Axhe.  23d 

4.  Merger  is  accomplished  in  law 
when  two  or  more  estates  in  the 
same  property  unite  in  the  same 
person,  and  wnen  these  estates  com- 
prise the  whole  legal  and  equitable 
interest  in  such  property,  and  so 
the  holder  becomes  the  absolute 
owner;  it  cannot  take  place  where 
there  is  an  intermediate  estate.    Id, 

5.  The  provisions  of  the  Revised 
Statutes  (1 R.  S.  727,  §  471),  indicat- 
ing the  circumstances  under  which 
the  union  of  legal  and  equitable 
estates  extinguish  the  latter,  are,  in 
principle,  equally  applicable  to 
trusts  of  personal  property.       Id, 


MISTAKE. 

In  proceeding  to  compel  a  purchaser 
at  a  partition  sale  to  complete  his 
punmase,  it  appeared  that  R. 
formerly  owned  an  undivided 
seven-tenths  of  the  land  in  ques- 
tion; he  conveyed  two-tenths,  and 
thereafter  executed  a  deed  which 
purported  to  convey  his  remaining 
interest,  and  under  this  deed  the 
parties  claimed  title  to  one-half. 
It  appeared,  however,  that  the 
intent  was  to  convey  but  two- 
tenths.  Held,  that,  as  the  deed  was 
liable  to  be  reformed  as  against  all 
the  parties,  it  was  to  be  assumed 
that  the  reformation  might  occur, 
and,  therefore,  in  this  respect  the 
title  was  defective.  SehoUe  v. 
SchoUe.  261 


MONEY  HAD  AND  RECEIVED. 

1.  Money  in  the  hands  of  one  per- 
son, to  which  another  is  equitably 
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entitltHl,  may  be  recovered  by  the 
latter  in  a  common-law  actiou  for 
money  had  and  received,  subject 
to  the  restriction  that  the  mode  of 
trial  and  the  relief  which  can  be 
given  in  a  legal  action  is  adapted 
to  the  exigencies  of  the  case  and  is 
capable  of  adjustment  in  such  an 
action  without  prejudice  to  the 
interests  of  other  parties.  BoberU 
V.  Ely,  128 

2.  No  privity  of  contract  is  required 
to  sustain  such  an  action,  ex- 
cept that  which  results  from  the 
circumstances,  and  it  is  imma- 
terial whether  defendant's  origi- 
nal possession  was  rightful  or 
wrongful.  Id, 

8.  The  fact  that  the  relation  between 
the  parties  has  a  trust  character 
does  not,  ip90  fado,  in  all  cases, 
exclude  the  jurisdiction  of  a  court 
of  law.  Id, 


and  holder  of  his  security,  and  the 
widow  seeking  to  enforce  in  equity 
hei;  right  of  dower  is  bound  to 
allow  her  due  proportion  of  the 
mortgage  debt.  Id, 

See  FoRECLOSUBS. 


MORTGAGE. 

1.  A  purchaser  of  mortgaged  prem- 
'    ises,  while  technically  ne  takes  the 

fee,  acquires  simply  the  equity  of 
redemption,  and  payment  by  him 
of  the  mortgage  is  a  purchase  of 
the  interest  carved  out  by  the 
mortgage  as  a  lien,  and  in  equity 
he  holds  the  fee  under  the  mort- 

gagee  as  to  that  interest,  and  under 
is  grantor  as  the  equity  of  redemp- 
tion.   Eoersan  v.  MoMuUen,     298 

2.  Where,  therefore,  the  purchaser 
of  the  equity  of  redemption,  who 
is  under  no  personal  liabiUtvto 
pav  the  mortgage  debt,  pays  it  in 
aid  of  his  own  title,  or  procures 
its  discharge  by  giving  his  own 
mortgage  upon  the  premises  in 
lieu  thereof,  as  against  the  widow 
of  his  grantor  who  joined  with  her 
husband  in  the  mortgage,  but  not 
in  the  deed,  said  grantee  is  entitled 
to  the  protection  of  the  mortgagee's 
right  as  aeainst  the  dower  which 
is  coveredf  and  charged  by  the 
mortgage.  The  purchaser  takes 
his  land  charged  as  suretv  for  the 
mortgage  debt,  and  having  paid 
it,  has  the  right,  as  against  the 
mortgagors,  to  be  subrogated  to 
the  position  of  the  mortgagee  and 
to  stand  in  equity  as  the  purchaser 


MOTIONS  AND  ORDERS. 

.  The  Special  Term  of  the  Superior 
Court  of  the  City  of  New  York 
has  power  to  suspend,  by  order, 
the  operation  of  a  judgment  ren- 
dered by  it  in  an  equity  case,  or  to 
relieve  the  defenoant  from  the 
duty  of  immediate  obedience  pend- 
ing an  appeal  to  this  court,  where 
the  appeal  does  not  of  itself  relieve., 
and  a  mere  order  staving  proceed- 
ings on  the  part  of  plaintin  would 
not  effect  that  purpose.  Qtnet  v. 
Pre9t,,  etc.,  D,  &  H,  C,  Co,       472 

2.  In  an  action  to  dissolve  a  law  Arm, 
determine  its  assets  and  procure  a 
sale  of  them  and  a  settlement  of 
the  partnership  affairs,  the  com- 
plaint alleged  that  certain  abstracts 
of  title  to  real  estate  in  New  York 
and  itew  Jersey  were  part  of  the 
assets.  The  answer  denied  the 
ownership  by  the  firm  of  said  ab- 
stracts. An  order  was  made,  under 
objection  by  defendants,  appoint- 
ing a  receiver  pendente  lite  and 
directing  him  to  take  possession, 
among  other  things,  of  the  ab- 
stracts  of  title  in  possession  of  said 
firm,  and,  within  fifteen  days  after 
his  qualification,  to  expose  to  sale, 
and  sell,  the  same,  idthough  no 
special  or  immediate  necessity  for 
their  sale  was  shown  by  the  oapers. 
Hdd,  error,  as  by  this  order  the 
court  determined  a  material  issue 
upon  affidavits  in  anticipation  of 
Xne  trial  and  the  determination  of 
the  issues  joined,  that  the  ab- 
stracts ought  to  remain  in  pos- 
session of  the  receiver,  free  of 
access  to  all  parties,  until  the  trial 
and  ultimate  determination  of  the 
rights  of  the  respective  parties. 
Bnuh  V.  Jay,  482 

WTien  court  hoe  power  to  amend 

on  motion  clerJde  minutes  of  tried  and 
to  evJbetitute  other  minutes. 

See  Jones  v.  if.  Jf.  Bank  (Mm.) 
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MUNICIPAL  CORPORATIONS. 

1.  A  city  as  well  as  an  individual, 
may  obtain  title  by  adverse  posses- 
sion.    Mayor,  etc,,  v.  Carleton.  285 

2.  Where  a  municipal  corporation, 
without  the  pretense  of  authority 
and  in  direct  violation  of  a  statute, 
assumes  to  grant  to  a  private  indi- 
vidual the  nffht  to  obstruct  one  of 
its  streets  while  in  the  transaction 
of  his  private  business,  and  for 
such  privilege  takes  compensation, 
it  must  be  regarded  as  itself  main- 
taining a  nuisance  so  long  as  the 
obstruction  is  continued  by  reason 
of  and  under  the  license,  and  it  is 
liable  to  damages  naturally  result- 
ing therefrom  to  a  third  person. 
Cmen  v.  Mayor,  etc,  582 


MURDER. 

It  is  not  sufficient  to  excuse  a  person 
from  the  consequences  of  a  fatal 
assault  upon  another,  that  he  was 
provoked  thereto  by  an  angry  con- 
troversy of  words  alone,  however 
aggravating,  and  when  the  parties 
are  unequal  in  strength,  and  the 
assaulting  party  being  the  stronger 
and  having  no  reason  to  apprehend 
physical  injury  from  ti^e  other, 
uses  a  dangerous  weapon,  the  ques- 
tion whether  it  was  used  with 
homicidal  intent  is  one  of  fact  for 
the  jury.    JPeopU  v.  KUly,       647 


NEGLIGENCE. 

1.  S.,  plaintiff's  intestate,  was  in  de- 
fendant's employ  as  a  brakeman 
upon  a  freight  train.  A  car  loaded 
with  lumber  at  a  way  station  was 
to  be  attached  to  the  train.  It  wbs 
being  moved  by  the  engine  from 
the  switch  to  the  main  track.  S. 
got  upon  it  to  stop  it,  but  in  con- 
sequence of  the  improper  manner 
in  which  the  car  was  loaded  the 
brake  was  rendered  useless,  a  col- 
lision occurred  and  S.  was  thrown 
from  the  car  and  killed.  In  an 
action  to  recover  damages,  it  ap- 
peared that  the  car  ana  its  appli- 
ances before  it  was  loaded  were  in 
good  condition.  It  was,  by  defend- 


ant's rules,  made  the  duty  of  the 
station-master  to  cither  inspect  the 
car  himself  or  have  some  one  do  so 
before  it  was  taken  out.  Had  this 
been  done  the  improper  loading 
would  have  been  discovered.  Held, 
that  defendant,  having  provided  a 
safe  car  and  a  system  and  com- 
petent men  for  its  inspection,  for 
mjuries  resulting  to  a  co-employe, 
for  their  neglect  of  this  duty,  it 
was  not  liable.  Byrnes  v.  N.  F., 
L,  E,  iSbW,B,R,  Co,  261 

2.  Also,  held,  the  question  was  not 
affectied  by  the  fact  that  the  car 
was  loaded  by  the  owner  of  the 
lumber.  Id. 

8.  Also,  held,  that  the  question  was 
sufficiently  raised  by  a  motion  for 
a  nonsuit  based  on  the  ground  that 
no  negligence  of  the  defendant 
had  been  shown.  Id, 

4.  The  duty  of  active  vigilance  re- 
quired of  persons  going  upon  rail- 
road tracks  must  be  adapted  to  the 
circumstances  of  the  case,  and 
when  the  company,  by  its  own 
conduct  and  its  published  regu- 
lations, has  led  the  public  to  be- 
lieve trains  will  not  oe  run  upon 
its  tracks  at  specified  times  and 
places,  persons  having  occasion  to 
cross  them  have  the  right  to  rely 
upon  these  assurances,  and  are  not 
necessarily  guilty  of  negligence 
when  injured  by  prohibited  trains 
while  doing  so.  Parsons  v.  N,  T, 
a  db  H.  iJ.  R.  R  Co.  855 

5.  In  an  action  to  recover  damages 
for  allegdfi  negligence  causing  the 
death  of  M.,  plaintiff's  testator, 
these  facts  appeared:  M.  was  a 
passenger  on  one  of  defendant's 
trains  going  north;  he  got  out  at  a 
way-station  on  the  west  side  of 
the  track,  walked  quite  rapidly 
to  the  north  a  short  distance  by 
the  side  of  the  train,  and  then, 
in  attempting  to  cross  a  track  to 
the  west,  was  stn^ck  and  killed  by 
a  freight  endne  which  was  mov- 
ing rapidly  backward.  When  he 
saw  the  engine  he  attempted  to 
jump  from  the  track,  but  failed 
to  escape.  The  accident  occurred 
within  the  station -yard  upon 
grounds  where  passengers  were  ac- 
customed to  pass  and  repass  in  go- 
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ing  to  and  from  trains.  Defend- 
ant's rules  require  freiglit  trains 
to  approach  stations  slowly  and 
to  stop  before  reaching  a  station, 
at  which  a  passenger  train  is  land- 
ing or  receiving  passengers.  The 
freight  train  was  visible  from  the 
station  at  the  distance  of  about 
three  hundred  feet,  but  was  par- 
tially concealed  from  view  by  a 
curve  in  the  road  and  by  trusses 
on  a  bridge  which  it  crossed  before 
reaching  the  station,  and  about 
twenty  feet  south  of  which  the 
decedent  was  killed.  No  one  saw 
the  engine  approaching  until  it  got 
upon  the  brfage.  The  freight  train 
was  moving  about  forty  feet  a 
second;  not  more  than  ten  seconds 
elapsed  between  the  time  M. 
alighted  and  when  he  was  struck. 
During  this  time  the  engine  of  the 
passenger  train  was  blowing  off 
steam,  making  a  loud  noise,  ueld, 
that  the  case  was  properly  sub- 
mitted to  the  jury  ana  the  evi- 
dence justified  a  verdict  for  plaint- 
iff; that  M.,  having  once  looked 
when  he  alighted  and  seeing  no 
train,  had  a  right  to  assume  none 
would  be  coming  at  such  a  rate 
of  speed  as  would  preclude  him 
from  crossing  the  track;  also,  that 
it  was  immaterial  whether  M. 
when  he  alighted  ceased  to  be  a 
passenger  or  not.  Id, 

6.  Defendant  claimed  and  gave  evi- 
dence tending  to  show  that  the 
engineer  in  charge  of  the  freight 
engine  attempted  to  stop  the  train 
on  approachmg  the  station,  by 
reversing  the  lever  and  shutting 
off  steam,  but  was  temporarily 
disabled  from  controlling  it  by  a 
blow  received  from  the  lever, 
which  slipped  from  its  position 
after  being  reversed,  and  struck 
him.  Expert  testimony  was  given, 
tending  to  show  that  such  an  acci- 
dent could  not  occur  if  the  lever 
was  properly  reversed  except  from 
a  defective  appliance.  Held,  that 
the  fact  that  the  engineer  was 
thus  disabled  did  not  excuse  de- 
fendant from  the  charge  of  neg- 
ligence. M, 

7.  It  seems  A  passenger  on  a  railroad 
train  does  not  lose  his  character 
as  such  bv  alighting  at  a  regular 
station,  although  he  has  not  yet 


arrived  at   the    terminus  of  his 
Journey.  Id, 

8.  In  an  action  to  recover  damages 
for  alleeed  negligence  causing  the 
death  of  B.,  plaintiff's  intestate,  it 
appeared  that  defendants,  S.  &  D., 
were  the  owners  of  certain  prem- 
ises in  the  city  of  B.  occupied  by 
defendant  B.  as  their  tenant. 
There  was  a  store  upon  the  prem- 
ises, the  rear  of  which  was  three 
feet  from  the  line  of  an  alley. 
Between  the  store  and  the  alley 
was  an  onen  area  eight  feet  deep. 
The  builaings  on  each  side  of  the 
store  extended  to  the  alley.  The 
wall  of  the  area  adjoining  the  alley 
was  faced  with  a  stone  coping  seven 
inches  above  the  alley  and  twc  feet 
wide,  all  of  which  was  upon  de- 
fendants' premises.  The  alley  was 
closed  at  one  end  and  was  used 
only  by  persons  having  business 
wiUi  the  rear  of  buildings  facing 
thereon,  and  almost  exclusively  in 
the  daytime.  It  had  no  sidewalks 
and  was  always  incumbered  with 
barrels,  boxes  and  rubbish.  M.was 
employed  as  a  watchman,  his  duty 
beinsr  to  pass  through  the  alley 
hourly  during  the  night  and  ex- 
amine the  wmdows  and  doors  of 
certain  buildings  abutting  thereon. 
M.  was  found  in  the  area  where  he 
had  fallen  during  the  night,  and 
died  from  the  injuries  received. 
He  had  been  on  duty  in  the  alley 
for  thirteen  nights  previous  to  the 
one  on  which  the  accident  hap- 
pened; on  that  night  the  alley  was 
not  lighted.  Heldf  that  a  refusal 
to  nonsuit  was  error;  that  the  facts 
did  not  warrant  an  inference  that 
the  area  was  a  nuisance;  and  that 
the  evidence  was  insufficient  to 
show  or  to  justify  an  inference  of 
the  exercise  of  ordinary  care  and 
prudence  on  the  part  of  decedent. 
Bond  V.  SmitiL  878 

9.  The  simple  fact  that  a  machine  is 
dangerous  does  not  make  an  em- 
ployer liable  for  an  injury  received 
by  a  minor  employed  in  operating 
it  Buckley  y,  G.  R  dt  IL  Jf, 
Co,  d40 

10.  Where  the  minor  is  familiar  with 
the  machine,  and  its  character  and 
operation  are  obvious,  and  he  is 
aware  of  and  fully  appreciates  the 
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danger  to  be  apprehended  from 
working  it,  he  takes  upon  himself 
the  risks  incident  to  the  employ- 
ment the  same  as  a  person  of 
mature  age.  Id. 

11.  Plaintiff,  a  boy  about  twelve 
years  of  age,  was  employed  in 
helping  to  operate  a  machine  in  de- 
fendant's factory.  He  had  been 
in  such  employ  about  three  days 
when,  in  attempting  to  put  a  cylin- 
der in  place,  his  foot  slipped,  he 
threw  out  his  hand  to  save  himself 
from  falling  and  thrust  it  into  the 
cogs  of  some  revolving  wheels 
about  nine  inches  from  the  end  of 
the  cylinder,  and  the  hand  was 
crushed.  Held,  that  an  action  to 
recover  damages  for  the  injury  was 
not  maintainable;  that  as  the  dan- 
ger was  apparent,  and  as  the  injury- 
was  occasioned  solely  by  the  acci- 
dental slipping,  the  fact  that  plain- 
tiff had  not  been  warned  as  to  such 
danger  was  immaterial.  Id. 

12.  The  neglect  of  the  employes  of  a 
railroad  company  to  ring  the  bell 
or  blow  the  whistle  of  an  engine 
approaching  a  crossing  does  not 
excuse  a  traveler  on  the  highway 
from  exercisimg  care  on  his  part, 
in  looking  and  listening  before 
crossing  the  railroad  tracks  in  order 
to  escape  the  danger  of  moving 
trains.  OuUen  v.  Preset,  etc.,  D. 
and  H.  O.  Co.  667 


NEW  YORK  CCITY  OF). 

1.  The  provision  of  the  act  of  1861 
(Chap.  308,  Laws  of  1861),  in  relsr 
tion  to  contracts  by  the  city  of 
New  York,  requiring  that  all  con- 
tracts "shall  be  awarded  to  the 
lowest  bidder  for  the  same  with 
adequate  security,  and  every  such 
contract  shall  be  deemed  confirmed 
in  and  to  such  lowest  bidder  at 
the  time  of  the  opening  of  the  bids, 
estimates  or  proposals  therefor, 
and  such  contract  shall  be  forth- 
with duly  executed  *  *  *  with 
such  lowest  bidder,"  does  not  com- 
pel the  making  of  a  contract  by 
the  city  with  such  lowest  bidder. 
While  no  contract  can  be  let  to 
Other  than  the  lowest  bidder,  the 
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body  awarding  the  contract,  act- 
ing in  good  faith,  may  refuse  to 
award  it  to  him  if  they  deem  it  for 
the  best  interest  of  the  city  to  do 
so,  and  they  may  reject  all  the 
bids  and  readvertise.  Walsh  v. 
Mayor,  etc.  142 

2.  In  June,  1881,  the  department  of 
docks  of  the  city  of  New  York 
advertised  for.  proposals  for  work 
in  building  a  pier  and  repairing 
other  piers.  The  advertisement 
contained  a  notice  to  bidders  that 
"  the  right  to  decline  all  estimates 
is  reserved  if  deemed  for  the 
interest  of  the  corporation." 
Three  proposals  were  received  for 
building  the  pier  and  two  for 
repairing  the  others.  Upon  open- 
ing the  bids  it  appeared  that  the 
bidders,  other  than  plaintiff,  pro- 
posed to  do  the  work  for  sums 
which  aggregated  for  both  jobs 
$14,500  less  than  plaintiff's  bid, 
but  their  bids  were  not  accom- 
panied by  checks  as  provided  by 
the  city  ordinance.  All  of  the 
bids  were  rejected,  the  work  was 
readvertised  and  contracts  for  the 
work  awarded  to  the  lowest  bid- 
ders under  such  readvertisement. 
Their  bids  were  much  less  in  the 
aggregate  than  plaintiff's  original 
bid.  Plaintiff  brought  this  action 
to  recover  damages  for  a  refusal 
to  accept  his  bid  under  the  first 
advertisement.  Bdd,  that  the 
action  was  not  maintainable.     Id. 

8.  The  Y.  M.  C.  Association  of  the 
city  of  New  York,  incorporated 
under  the  act  of  1866  (Chap.  850, 
Laws  of  1866),  is  not  a  seminary  of 
learning  within  the  meaning  of  the 
statutory  provision  exempting 
from  taxation  buildings  erected  for 
the  use  of,  and  used  by  such  in- 
stitutions. (1.  R.  S.  888,  §4,  sub.  3, 
as  amended  by  chap.  897,  Laws 
of  1888.)    T.M.O.A.Y.May<yr,etc. 

187 

4.  Said  association  erected  on  lots 
owned  by  it  on  the  Bowery  a 
building,  the  basement  of  which 
contained  a  gymasium,  bowling 
alley  and  bath-room;  above  were 
twenty-two  rooms,  one  of  which 
only  was  devoted  to  purposes  of 
public  worship,  and  that  was  used 
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also  as  a  lecture  hall.  In  an  action 
to  cancel  a  tax  levied  upon  said 
premises,  field,  that  they  were  not 
exempted  from  taxation  under  the 
general  act  {supra)  exempting 
**  every  building  for  public  wor- 
ship "  as  the  same  is  modified  in 
its  application  to  the  city  of  New 
York  by  the  "  Coasolidation  Act" 
(§  827,  chap.  410,  Laws  of  1882), 
as  it  was  not  exckisively  used  for 
such  purpose;  and, in  the  absence  of 
any  special  act  exempting  it,  that 
the  property  was  liable  to  taxation. 

Id. 

6.  In  an  action  of  ejectment  these 
facts  appeared:  Pursuant  to  an 
application  on  behalf  of  phiintiff 
an  act  was  passed  in  1839  (Chap. 
246,  Laws  of  1839),  authorizing  it 
to  acquire  title  by  condemnation 
proceedings  to  lan&  of  which  that 
in  question  is  a  part.  Commis- 
sioners of  estimate  and  assessment, 
purporting  to  have  been  appointed 
m  proceeding^  under  the  act,  made 
reports  therein  which  were  con- 
firmed by  the  Supreme  Court. 
The  city  paid  the  amounts  awarded 
to  the  owners  and  immediately 
took  possession  of  the  lands. 
Pursuant  to  resolution  of  the  com- 
mon council  a  market  was  erected 
thereon.  In  1842  that  body,  bv 
resolution,  directed  a  sale  of  all 
the  other  buildings. on  the  land 
except  the  market-house.  In  1843 
a  substantial  fence  was  built 
by  the  city,  inclosing  all  the  land, 
and  thereafter,  for  about  twenty 

fears,  it  leased  the  market-house, 
t  also,  in  1847  and  1849,  erected 
engine-houses  on  the  land.  The 
land  remained  so  inclosed  and 
occupied  until  1860,  when,  pursu- 
ant to  resolutions  of  the  common 
council,  the  buildings  were  re- 
moved, find  in  1863  it  was  thrown 
open  to  the  public  as  a  park,  and 
was  so  used  down  to  1866  or  1867, 
during  all  of  which  time  there  was 
a  substantial  fence  around  it.  In 
1867  the  land  was  put  up  for  sale 
in  lots  at  auction  by  the  commis- 
sioners of  the  sinking  fund.  The 
purchasers  of-  some  of  the  lots  took 
title  and  erected  buildings  thereon, 
other  purchasers  refused  to  take 
title  and  litigations  resulted;  the 
lots  bid  oflf  by  them,  for  five  or  six 
years  thereafter,  were  neglected, 


the  fences  decayed  and  the  lotswere 
left  open  to  intruders.  Defendant 
and  others  went  into  possession  of 
the  premises  in  question  in  1878  as 
mere  intruders;  he  took  several 
deeds  from  the  others;  the  posses- 
sionof  none  of  them  ante-dated  1873. 
In  1871  a  committee  of  the  commis- 
sioners of  the  sinking  fund,  charged 
with  the  duty  of  estimating  the 
value  of  the  real  estate  belonging 
to  the  city,  included  said  premises 
in  their  report.  This  action  was 
commenced  in  1878.  Hdd,  that, 
without  regard  to  the  validity  of 
the  condemnation  proceedings,  as 
against  defendant  the  city's  prior 
possession  authorized  a  recovery; 
that  there  was  no  such  abandon- 
ment by  it  as  lost  to  it  the  benefit 
of  such  prior  possession;  also,  that 
it  had  acquired  title  by  adverse 
possession.  Mayor ^  etc. ,  v.  Carleton. 

284 

6.  The  act  of  1873  (Chap.  647,  Laws 
of  1873),  requiring  the  B.  S.  &  F. 
F.  R.  R.  Co.,  a  street  railroad  cor- 
poration organized  under  the  Gen- 
eral Riulroad  Act  (Chap.  140,  Laws 
of  1850),  to  pay  into  the  treasury  of 
the  city  of  New  York  one  per  cent 
of  the  gross  receipts  instead  of  a 
license  fee  as  before  prescribed 
(Chap.  199,  Laws  of  1873),  is  con- 
st itutioi^al;  it  must  be  deemed  an 
alteration  and  amendment  of  the 
charter  of  the  company,  and  so  is 
within  the  power  reserved  to  the 
legislature  by  the  general  act,  the 
provisions  of  the  Revised  Statutes 
to  which  corporations  organized 
under  said  act  are  by  its  terms  made 
subject  and  the  state  Constitution. 
(Art..  8,  §  1.)  Mayor,  etc.,  v.  Ttceniy- 
third  St,  a.  Go.  311 

7.  While  under  the  power  so  reserved 
the  legislature  cannot  deprive  a 
corporation  of  its  property  or  an- 
nul its  contracts  witli  third  persons, 
it  may  take  away  its  franchise  to 
be  a  corporation,  or  prescribe  the 
conditions  and  terms  upon  which 
it  may  live  and  exercise  such  fran- 
chise.' .  Id. 

8.  The  said  company  leased  its  prop- 
erty righto,  privileges  and  fran- 
chises to  the  defendant.  There 
was  nothing  in  the  lease  im^sing 
upon  the  lessee  the  obligation  to 
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pay  the  percentage.  In  an  action 
to  compel  such  payment,  Iield,  that, 
while  no  such  obligation  was  im- 
posed by  the  acts  authorizing  said 
company  to  lease  its  road  (Chap. 
199,  Laws  of  1873;  chap.  389,  Laws 
of  1875)  or  by  any  statute,  defend- 
ant upon  taking  the  place  of  its 
lessor,  as  to  its  charter  rights  and 
power,  took  its  place  also,  as  to  its 
charter  obligation  and  duties,  and 
was  not  entitled  to  exercise  the 
former  without  discharging  the  lat- 
ter: and  that,  therefore,  the  action 
was  maintainable.  Id. 

9.  A  contract  between  M.,  plaintiff's 
assignor  and  defendant,  for  grad- 
ing and  flagging  one  of  its  streets, 
permitted  a  change  of  the  grade 
indicated  upon  the  plan  and  profile 
of  the  work  without  additional  com- 
pensation. Through  the  erroneous 
action  of  defendant's  engineer,  not 
from  any  intentional  change  of 
plan,  more  work  was  required  of 
the  contractor  and  additional  ex- 
pense was  incurred  by  him  than 
would  have  been  necessary  under 
the  contract.  IMdf  that  plaintiff 
wa.s  entitled  to  recover  for  the  ad- 
ditional labor  and  expense  accord- 
ing to  its  value  and  amount;  that 
she  was  not  confined  to  the  rate  of 
compensation  provided  in  the  con- 
tract for  similar  work.  MuUiolland 
V.  Mayor,  etc.  031 

10.  Plaintiff  was,  in  1879,  employed 
by  the  commissioners  of  excise  of 
tlie  city  of  New  York  as  an  in- 
spector of  excise.  On  December 
16, 1880,  he  received  notice  that  he 
had  been,  by  resolution  of  the  ex- 
cise board,  "suspended  without 
pay,"  and  after  that  time  he  was 
not  allowed  to  render  any  services. 
He  frequently  attended  at  the 
oflice  01  the  excise  board  and 
offered  to  discharge  the  duties 
of  inspector.  He  never  received 
any  notice  of  dismissal.  In  an  ac- 
tion to  recover  salary  claimed  to  be 
due  it  was  conceded  that  the  board 
of  excise  commissioners  had  power 
to  remove  their  employes,  and  de- 
fendant claimed  that  the  power  to 
suspend  was  included  therein. 
Hdd,  untenable;  that  there  is 
nothing  in  the  power  to  remove 
or  expel  which  necessarily  and  in 
all  cases  includes  the  power  to  sus- 


pend, and  the  latter  power  may 
not  be  implied  from  the  mere 
grant  of  the  former;  that  while 
there  might  be  cases  where  such  an 
inference  might  be  drawn  from 
the  general  scope,  and  nature  of 
the  act  granting  the  power,  there 
was  nothing  in  this  case  justifying 
it.     Gregory  v.  Mayor,  etc.        416 

11.  Also,  Tield,  that  the  tenders  of 
performance  made  by  6.  were 
sufficient.  Id. 

12.  In  an  action  to  recover  rent 
which  had  accrued  under  a  lease 
of  a  certain  pier  in  New  York 
city,  it  was  admitted  that  the  de- 
fendant had  had  the  full  benefit  of 
the  lease  in  the  use  of  the  pier  and 
the  collection  of  wharfage  accord- 
ing to  its  terms.  Defendant  put 
his  defense  on  the  sole  ground  that 
the  lease  was  not  made  after  or  in 
pursuance  of  any  sale  by  public 
auction  of  the  privilege  conferred, 
as  required  by  the  statute  (§  37, 
chap.  383,  Laws  of  1870),  wliich 
was  conceded  by  the  plaintiff. 
Held,  that  this  constituted  no  de- 
fense; that  defendant  having  l^d 
the  full  benefit  of  the  contract, 
was  estopped  from  questioning  its 
validity.    Mayor  etc.,  v.  Sanne^rn. 

423 

13.  M..  a  grocer  doing  business  in 
the  city  of  New  Y'ork,  was  in  the 
habit  of  keeping  his  grocery 
wagon,  when  not  m  use,  standing 
day  and  night  in  the  street  in  front 
of  his  store  under  a  permit  to  do 
so,  granted  to  him  by  the  city,  for 
which  an  annual  license  fee  was 
paid.  When  so  standing  the  thills 
were  raised  perpendicularly-  and 
held  up  by  strings.  A  passmg  ice 
wagon  struck  the  grocery  wagon 
and  turned  it  partially  around,  the 
strings  holding  up  the  thills  gave 
way  and  thev  came  down  upon  the 
sidewalk  striking  plaintiff's  intes- 
tate, who  was  passing  thereon, 
causing  his  death.  In  an  action  to 
recover  damages,  held,  that  the 
license  was  issued  without  author- 
ity (§  86,  sub.  4,  chap.  410,  Laws 
of  1882);  that  the  storing  of  the 
wagon  in  the  highway  was  a  public 
nuisance;  that  defenaant  by  licens- 
ing it  made  itself  liable  for  any 
damages  resulting  therefrom,  the 
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fiame  as  if  it  had  itself  maintained 
the  nuisance;  and  that,  as  the  ac- 
cident happened  because  of  the 
presence  of  the  obstruction,  it  was 
the  proximate  cause  of  the  injury. 
Cohen  v.  Mayor,  etc,  632 


NOTICE. 

1.  Defendant,  a  foreign  insurance 
company,  doing  business  in  this 
state,  issued  a  policy  to  P.,  plaint- 
iff's intestate.  Before  a  payment 
of  premium  became  due  it  sent  to 
P.  a  notice;  in  attempted  compli- 
ance with  one  of  the  conditions  of 
forfeiture  for  non-payment  of  pre- 
miums imposed  by  the  act  of  1877, 
(Chap.  821,  Laws  of  1871),  t.  e., 
that  ''  a  notice  stating  when  the 
premium  will  fall  due,  and  that  if 
not  paid  the  policy  ♦  ♦  •  will 
become  forfeited  and  void  "  must 
"  be  duly  addressed  and  mailed  to 
the  person  whose  life  is  assured, 
at  his  last  known  post-offlce  ad- 
dress, postage  paid,'^at  least  thirty 
and  not  more  than  sixty  days 
befoie  the  premium  is  payable. 
The  notice,  after  statmg  Uie 
amount  of  the  premium  and  the 
time  when  it  would  fall  due,  where 
it  was  to  be  paid,  and  that  the 
conditions  of  tne  policy  required 
payment  to  be  made  on  or  before 
the  day  the  premium  is  due,  added, 
"and  members  neglecting  so  to 
pay  are  carrying  their  own  risks," 
and,  as  a  postscript,  "prompt  pay. 
ment  is  necessary  to  keep  your 
policy  in  force."  There  was  no 
statement  that  if  payment  was  not 
made  the  policy  would  "become 
forfeited  and  void."  EM,  that 
the  notice  was  not  a  compliance 
with  the  requirements  of  the  stat- 
ute and  was  insufficient  to  work  a 
forfeiture.  Phdan  v.  N.  W.  M. 
X.  Im.  Oo,  147 

8.  The  only  proof  of  service  of  the 
notice  was  tnat  it  was  found  among 
the  pM)ers  of  the  deceased  two 
days  after  his  death  and  seventeen 
days  after  the  premium  became 
due.  The  residence  of  the  de- 
ceased at  the  time  notice  should 
have  been  given  was  "No.  45 
Warren  street.  New  York."  This 
was  known  to  and  appeared  upon 


defendant's  books.  The  notice  was 
addressed  to  him  at  No.  87  Barclay 
street.  Hdd,  that  it  was  not  to  be 
presumed  that  the  notice  was 
mailed  on  the  day  of  its  date  or 
that  the  envelope  was  properly 
addressed,  on  the  contrary,  the 
presumption,  in  the  absence  of 
other  evidence,  was  that  the  ad- 
dress on  the  envelope  corresponded 
to  the  address  on  the  letter;  nor 
was  it  to  be  presumed  that  the 
letter  reached  r.  in  due  course  of 
mail.  Id, 


NUISANCE. 

1.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  B.,  plaintiflrs  intestate,  it 
appeared  that  defendants,  S.  &  D., 
were  the  owners  of  certain  prem- 
ises in  the  city  of  B.,  occupied  by 
defendant  B.  as  their  tenant. 
There  was  a  store  upon  the  prem- 
ises, the  rear  of  which  was  three 
feet  from  the  line  of  an  alley. 
Between  the  store  and  the  alley 
was  an  open  area  eight  feet  deep. 
The  buildings  on  each  side  of  the 
store  extended  to  the  alley.  The 
wall  of  the  area  adjoimng  the 
alley  was  faced  with  a  stone  coping 
seven  idches  above  the  alley  and 
two  feet  wide,  all  of  which  was  on 
defendant's  premises.  The  alley 
was  closed  at  one  end  and  was  used 
only  by  persons  having  business 
with  the  rear  of  buildings  facing 
thereon,  and  almost  exclusively  in 
the  daytime.  It  had  no  sidewalks 
and  was  always  incumbered  with 
barrels,  boxes  and  rubbish.  M. 
was  employed  as  a  watchman,  hia 
duty  being  to  pass  through  the 
alley  hourly  durmg  the  night,  and 
examine  the  windows  and  doors  of 
certain  buildings  abutting  thereon. 
M.  was  found  in  the  area,  where  he 
hadfallenduringthe  night,anddied 
from  the  injuries  received.  He 
had  been  on  duty  in  the  alley  for 
thirteen  niffhts  previous  to  the  one 
on  which  me  accident  happened ; 
on  that  night  the  alley  was  not 
lighted.  Sdd,  that  a  refusal  to 
nonsuit  was  error;  that  the  facts 
did  not  warrant  an  inference  that 
the  area  was  a  nuisance.  Bond 
v.  Bmiih  878 
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2.  Where  a  municipal  corporation, 
without  the  pretense  of  authority 
and  in  direct  violation  of  a  statute, 
assumes  to  ^nt  to  a  private  indi- 
vidlial  the  right  to  obstruct  one  of 
its  streets  wMle  in  the  transaction 
of  his  private  business,  and  for 
such  privilege  takes  compensa- 
tion, it  must  oe  regarded  as  itself 
maintaining  a  nuisance  so  long  as 
the  obstruction  is  continued  by 
reason  of  and  under  the  license, 
4uid  it  is  liable  to  damages  natur- 
ally resulting  therefrom  to  a  third 
2>6rBon.     (Mm  v.  Jfayar,  etc,    582 


3  M.,  a  grocer,  doinff  business  in 
the  city  of  New  York,  was  in  the 
habit  of  keeping  his  grocery  wagon 
when  not  in  use,  standing  day  and 
night  in  the  street  in  front  of  his 
store  under  a  permit  to  do  so, 
granted  to  him  by  the  city,  for 
which  an  annual  license  fee  was 
paid.  When  so  standing  the  thills 
were  raised  jjerdendicularly  and 
held  up  by  strings.  A  passing  ice 
wagon  struck  the  CTOcery  wagon 
and  turned  it  partially  around,  the 
strings  holding  up  the  thills  gave 
way  and  they  came  down  upon 
the  sidewalk  striking  plaintiff's 
intestate,  who  was  passing  thereon, 
<»using  his  death.  In  an  action 
to  recover  damages,  held,  that  the 
license  was  issuea  without  author- 
ity (§  86,  sub.  4.  chap.  410,  Laws 
of  1882);  that  the  storing  of  the 
wagon  in  the  highway  was  a  pub- 
lic nuisance;  that  defendant  by 
licensing  it  made  itself  liable  for 
any  damages  resulting  therefrom, 
the  same  as  if  it  had  itself  main- 
tained the  nuisance;  and  that  as 
the  accident  happened  because  of 
the  presence  of  the  obstruction,  it 
was  the  proximate  cause  of  the 
injury.  Id, 


OFFICE  AND  OFFICERS. 

1.  Plaintiflf  was,  in  1879,  employed 
by  the  commissioners  of  excise  of 
the  city  of  New  York  as  an  in- 
spector of  excise.  On  December 
16,  1880,  he  received  notice  that 
he  had  been,  by  resolution  of  the 
excise  board,  "suspended  without 
pay,"  and  after  that  time  he  was 


hot  allowed  to  render  any  services. 
He  frequently  attended .  at  the 
office  of  the  excise  board  and 
offered  to  discharge  the  duties  of 
inspector.  He  never  received  any 
notice  of  dismissal.  In  an  action 
to  recover  salary  claimed  to  be  due 
it  was  conceded  that  the  board  of 
excise  commissioners  had  power 
to  remove  their  employes,  and  de- 
fendant claimed  that  tne  power  to 
suspend  was  included  therein. 
Eddy  untenable;  that  there  is  noth- 
ing in  the  power  to  remove  or  expel 
which  necessarily  and  in  all  cases 
includes  the  power  to  suspend, 
and  the  latter  power  may  not  be 
implied  from  the  mere  grant  of 
the  former;  that  while  there  might 
be  cases  where  such  an  inference 
might  be  drawn  from  the  general 
scope  and  nature  of  the  act  ^ant- 
in^  the  power,  there  was  nothmg  in 
this  case  justifying  it.  Qregory  v. 
Mayor,  etc,  416 

2.  Also,  7iM,  that  the  tenders  of  per- 
formance made  by  G.  were  suffi- 
cient. Id, 


PARTIES. 

1.  In  an  action  by  an  executor  to  re- 
cover damages  for  the  alleged  con- 
version of  certain  promissory  notes, 
it  was  conceded  that  the  notes,  be- 
fore the  death  of  plaintiff's  testatrix 
belonged  to  her,  and  that  thereafter 
defendant  had  possession  of  them. 
The  issue  was  as  to  whether  she 
gave  them  to  him  or  whether  he 
wrongfully  •  became  possessed 
thereof.  Haintiff,  as  a  witness  in 
his  own  beh^f ,  testified  that  a  few 
hours  before  the  death  of  decedent, 
when  she  was  in  an  unconscious 
state,  which  continued  until  her 
death,  he  saw  the  notes  in  her 
trunk;  that  just  after  her  death  he 
looked  again  and  they  were  gone, 
and  that  defendant  was  in  the 
house  and  had  an  opportunity  to 
take  them.  Defendant,  as  a  witness 
in  his  own  behalf,  was  permitted 
to  testify  that  he  had  possession  of 
the  notes  a  week  before  the  death 
of  deceased,  and  that  they  were  in 
his  possession  when  the  executor 
testified  he  saw  them  in  the  trunk; 
he  was  then  askcM:  "  Did  you  take 
them  (the  notes)  from  any  person 
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without  their  consent?  "  This  was 
objected  to  as  incompetent,  under 
the  Code  of  Civil  Procedure  (§  829), 
and  was  excluded.  HM^  that  if 
the  ruling  was  erroneous,  as  the 
testimony  was  only  proper  in  re- 
buttal, not  to  establish  an  affirma- 
tive defense,  and  as  defendant,  if 
believed,  had  already  thoroughly 
and  perfectly  rebutted  plaintiffs 
evidence,  the  error  did  not  justify 
a  reversal.    Lewis  v.  Merritt.    386 

2.  It  seems  that  plaintiff's  testimony 
tended  to  establish  that  there  had 
been  no  personal  transaction  be- 
tween deceased  and  defendant  by 
which  his  possession  could  have 
been  rightful,  and  it  was  thereby 
made  competent  for  defendant  to 
t«5tify  that  he  took  the  notes  with 
her  consent,  and  so  rightfully.    Id, 


3.  In  an  action  against  sureties  for  j 
the  tenants  upon  a  lease  of  certain 
hotel  property,  brought  by  McD., 
the  landlord,  but  continued  after 
his  decease  by  his  executors,  the 
defense  was  that  defendants  were 
induced  to  become  sureties  by 
reason  of  certain  false  and  fraudu- 
lent representations  made  by  de- 
cedent to  them.  On  the  trial  de- 
fendants proved  that  when  the 
tenants  came  to  defendant  W.  and 
asked  him  to  become  a  surety,  he 
requested  them  to  go  to  McD.  and 
make  certain  inquiries  as  to  the 
business  done  at  the  hotel,  so  that 
he  might  judge  Jis  to  the  propriety 
of  his  consenting  to  become  a 
surety;  that  they  went  with  an- 
other of  the  sureties  and  a  third 
I)erson  and  that  McD.  made  to 
them  the  representations  set  forth 
in  the  answer.  Defendant  W.  and 
one  of  the  tenants  were  then  called 
as  witnesses  for  the  defense  and 
were  asked  as  to  what  was  said  to 
W.  on  the  tenant's  return  from  the 
interview  with  McD.  This  was 
objected  to  and  excluded  as  in- 
competent under  the  Code  of  Ci\il 
Procwlure  (§  829).  Held,  error; 
that  conceding  the  testimony  was 
incompetent  to  prove  what  repre- 
sentations were,  in  fact,  made  by 
McD.,  as  defendants  were  bound 
to  prove,  in  addition  to  this,  that 
the  representations  were  communi- 
cated to  tJiera  and  that  the3'^  were 
thereby  induced  lo  become  sureties, 


having  proved  by  a  competent  wit- 
ness what  representations  were 
made,  it  was  competent  to  prove 
by  the  witnesses  called  that  they 
were  communicated  to  W.;  that 
this  was  not  a  personal  conversa- 
tion with  deceased.  HiU  v.  Woot- 
sey.  391 

4.  The  will  of  C.  directed  that 
(1100,000  should  be  invested  and 
the  income  thereof  paid  to  his  wife 
during  her  life;  upon  her  death 
the  principal  to  be  paid  to  H., 
the  testator's  adopted  son,  if  he 
shall  then  have  arrived  at  the  a^e 
of  twenty-eight  years;  if  not,  it 
was  to  be  kept  invested  and  the 
income  applied  to  his  use  until  he 
arrived  at  the  age  of  twenty-eight, 
and  then  the  principal,  with  any 
accumulations  of  income,  to  be 
paid  to  him.  In  case  of  his  death 
before  arriving  at  that  age,  with- 
out leaving  lawful  issue,  the  will 
directed  that  said  principal  should 
be  divided  among  certain  benefi- 
ciaries named;  if  he  left  lawful 
issue,  then  said  sum  was  directed 
to  be  paid  to  such  issue.  The 
residuary  clause  of  the  will  pro- 
vided as  follows  :  **  All  the  rest, 
residue  and  remainder  of  my 
estate,  real  and  personal,  where- 
soever and  whatsoever,  and  such 
as  I  shall  hereafter  acquire,  I  do 
give,  devise  and  bequeath  to  my 
adopted  son,  *  *  *  to  be  paid 
over  to  him  when  he  shall  have 
arrived  at  the  age  of  twenty-eight 
years."  Following  this  were  pro- 
visions disposing  of  the  residuum 
in  case  of  the  death  of  H.  before 
reaching  the  age  of  twenty-eight. 
C.  died,  leaving  his  widow  andH. 
surviving  him.  H  died  after  reach- 
ing the  age  of  twenty-eight;  the 
widow  survived  him.  On  an  ap- 
plication of  the  executors  of  C. 
for  a  settlement  of  their  accounts, 
certain  of  the  latter's  next  of  kin 

I  appeared  and  filed  objections^ 
thereto,  which  were  overruled  on 
the  ground  that  they  were  not 
interested  in  the  estate.  Held,  no 
error;  that  H.  took  a  vested  inter- 
est in  remainder  in  the  $100,000,  if 
not  by  virtue  of  the  clause  setting 

,  it  apart,  at  least  under  the  residu- 
ary clause.     In  re-  Crossnian.    503 

i  5.  On  trial  of  an  action  to  recover 


INDEX. 


727 


an  alleged  loan,  plaintiffs  gave  in 
evidence  a  check  signed  by  their 
intestate,  payable  to  defendant, 
and  proved  that  it  was  delivered 
to,  indorsed  by  and  paid  to  him  ; 
they  then  called  him  as  a  witness 
and  proved  by  him  that  at  the  time 
of  the  delivery  of  the  check  said 
intestate  did  not  owe  him  anything. 
As  a  witness  in  his  own  behalf  he 
was  asked  to  state  what  took  place 
between  decedent  and  himself. 
This  was  objected  to  and  excluded 
as  incompetent  under  the  provision 
of  the  (ode  of  Civil  rrocedure 
(§  829),  excluding  the  testimony  of 
a  party  against  an  executor,  etc., 
in  relation  to  a  personal  transaction 
with  the  decedent.  Hdd,  error; 
that  said  provision  did  not  abro- 
gate the  rule  of  evidence,  that 
where  a  party  calls  a  witness  and 
examines  him  as  to  part  of  a 
communication  or  transaction,  the 
other  party  may  call  out  the  whole, 
so  far  as  it  bears  upon  or  tends  to 
explain  the  part  called  out ;  that, 
as  the  testimony  of  defendant 
called  out  by  plaintiff  tended  to 
rebut  the  presumption  that  the 
transaction,  t.  e.,  the  giving  of  the 
check,  was  the  payment  of  a  debt, 
and  to  raise  the  presumption  that 
it  was  a  loan,  this  opened  the  whole 
transaction  and  entitled  defendant 
to  testify  in  his  own  behalf  in 
regard  thereto.      Nay  v.  CurUy, 

575 

PARTITION. 

1.  In  proceedings  to  compel  a  pur- 
chaser at  a  partition  sale  to  com- 

glete  his  purchase,  it  appeared  that 
\.  formerly  owned  an  undivided 
seven-tenths  of  the  land  in  ques- 
tion; he  conveyed  two-tenths,  and 
thereafter  executed  a  deed  which 
purported  to  convey  his  remaining 
interest,  and  under  this  deed  the 
parties  claimed  title  to  one-half. 
It  appeared,  however,  that  the  in- 
tent was  to  convey  but  two-tenths. 
Held,  that,  as  the  deed  was  liable 
to  be  reformed  as  against  all  the 
parties,  it  was  to  be  assumed  that 
the  reformation  might  occur,  and, 
therefore,  in  this  respect  the  title 
was  defective.     SchoUe  v.  SchoUe. 

201 

2.  The  will  of  R.,  after  giving  cer- 


tain specific  legacies,  gave  to  his 
executors  his  residuary  estate  in 
trust,  with  power  to  receive  the 
rents  and  profits,  sell  and  convey 
the  property,  invest  both  the  rents 
and  profits  and  proceeds  of  sale 
"  and  to  divide  and  apply  the  same 
and  income  thereof  "  as  directed, 
%.  e.f  to  apply  the  income  of  two- 
sixths  of  "  said  residue  and  re- 
mainder "  to  the  use  of  his  wife 
for  life,  with  remainder  over  to 
his  children,  and  to  apply  the  in- 
come of  one-sixth  to  eaci  of  his 
four  children  during  life,  with  re- 
mainder over  to  the  issue  of  such 
child,  and  with  authority  to  ad- 
vance to  each  child  a  specified  sum 
out  of  the  principal  if  the  execu- 
tors should  deem  best.  In  the  gift 
of  the  legacies  the  testator  used 
the  words  "  give  and  bequeath," 
in  those  of  the  residuary  estate  the 
words  used  w^ere  "devise  and  be- 
queath." Held,  that  tlie  final  and 
ultimate  division  did  not  require  a 
conversion  of  the  land  into  money, 
nor  was  such  a  conversion  required 
as  respects  the  intermediate  in- 
come; that,  therefore,  the  remain- 
dermen took  a  vested  interest  in 
the  lands;  and  that  the  interests 
of  the  grandchildren  were  not  cut 
cut  off  by  a  foreclosure  suit,  to 
which  they  were  not  made  parties. 

Id, 

8.  When  the  mortgage  which  was 
foreclosed  was  assigned  to  S.,  the 
plaintiff  in  the  foreclosure  suit,  R. 
guaranteed  the  payment  of  one- 
half  thereof.  After  R.'s  death  S. 
presented  a  tilaim  to  his  executrix, 
who  alone  qualified  and  acted,  for 
one-half,  which  was  disputed.  8. 
then  began  the  foreclosure;  the 
executrix  was  made  a  defendant 
and  answered.  Pursuant  to  an 
arrangement  between  her  and  8. 
she  withdrew  her  answer  and  exe- 
cuted a  deed  to  S.  of  R.'s  entire 
interest.  8.  in  return  withdrew 
his  claim  against  the  estate  and  on 
the  foreclosure  sale  bid  in  the 
properly  for  the  full  amount  of 
the  mortgage.  Held,  that  the  deed 
was  not  a  good  execution  of  the 
power  of  sale  and  wjis  invalid,  as 
there  was  no  sale  such  as  the  will 
contemplated,  but  an  appropria- 
tion of  the  land  to  pay  a  debt, 
chargeable  primarily  upon  the  per. 
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sonal  property,  without  an  order 
of  the  surrogate,  or  proof  that  the 
personalty  was  insufficient  to  pay 
debts;  also,  that  the  surrogate  was 
powerless  to  appropriate  the  land 
to  the  payment  of  debts  except  in 
the  statutory  method.  Id. 

4.  Accordingly  Iieid,  that  the  title 
proffered  was  defective  and  the 
purchaser  was  not  bound  to  com- 
plete his  purchase.  Id, 


Partition  may  not  be  main- 
tained hy  heirs  pending  the  existence 
of  a  right  in  executor  to  exercise  a 
power  toseU. 

See  Eendsrson  v.  Henderson,         1 


PARTNERSHIP 

1.  Where  under  and  by  the  terms  of 
a  copartnership  agreement  each 
partner  contributes  an  equal 
portion  of  the  capital  and  is  to 
share  equally  in  the  profits  and 
losses,  after  dissolution,  an  account 
taken  and  a  settlement  of  debts 
and  liabilities,  a  partner  who  has 
advanced  moneys  to  the  firm  is 
entitled  to  be  repaid  the  sum 
advanced  out  of  the  remaining 
assets  before  distribution  is  made. 
Leserman  v.  BemJieimer,  89 

2.  In  case  a  partner  has  overdrawn, 
his  share  of  the  residue  will  be 
diminished  by  the  amount  of  the 
over-draft,  and  in  case  this  exceeds 
the  share  coming  to  him,  he  is 
liable  to  the  other  partners  for  the 
excess.  Id. 

8.  In  an  action  for  an  accounting 
between  partners,  it  appeared  that 
no  time  was  fixed  by  the  articles 
of  copartnership  for  its  continu- 
ance. An  account  of  stock  was 
taken  and  balance  struck  as  of 
December  31,  18J3,  with  the  under- 
standing between  the  partners  that 
the  partnership  was  to  be  dissolved 
and  the  business  wound  up;  it  was 
not,  however,  formally  aissolved 
until  March  13, 1874,  when  an  agree- 
ment of  dissolution  was  entered 
into  between  them,  by  and  under 
which  defendant  B.  was  given  and 
took  charge  of  the  assets,  with 


authority  to  collect  and  dispose  of 
the  same  and  to  pay  the  firm  debts, 
and  he  alone  was  authorized  to 
sign  in  liquidation.  Prior  to 
December  81,  1873,  $8,000  had 
been  paid  out  of  the  copartnership 
funds  on  account  of  defendant  G., 
but  had  not  been  charged  in  ac- 
count. This  sum  T^as  on  that  da;^, 
without  the  knowledge  or  consent 
of  plaintiff,  charged  to  the  account 
of  G.  and  then  was  credited  to 
that  account  and  charged  to  profit 
and  loss,  thus  leaving  an  apparent 
balance  of  capital  due  to  G.;  this 
he  thereafter,  but  before  the  final 
dissolution,  drew  out.  In  the 
accounting  the  referee  charged 
this  sum  to  6.  as  the  liquidatmg 
partner.  Eeld,  error;  that  until 
March  13,  1874,  when  the  dissolu- 
tion agreement  was  executed  and 
B.  took  exclusive  charge,  he  had 
no  more  authority  or  control  than 
the  other  partners,  and  so  could 
not  be  made  responsible  for  the 
acts  of  G.  Id, 

4.  Also,  held,  that  in  adjusting  the 
capital  accounts  between  the 
parties  it  was  proper  to  allow 
interest  upon  the  balances  stand- 
ing to  their  credit  down  to  March 
13,  1874.  J<f. 

5.  An  action  was  commenced  against 
the  copartners  in  December,  1873, 
for  an  alleged  infringement  of  a 
patent  by  the  firm,  and  counsel 
were  employed  by  it  to  defend. 
The  action  was  continued  until 
October,  1876,  when  it  was  com- 
promised and  release  given  by  the 
plaintiff  therein.  B.  paid  the  ex- 
penses and  disbursements  in  the 
defense  of  the  actipn  after  the  dis- 
solution. It  appeared  that  after 
L.  had  concluded  to  withdraw 
from  the  business,  B.  G.  and  one 
S.  decided  to  organize  a  corpora- 
tion to  continue  it.  On  March  13, 
1874,  B.,  as  liquidating  partner, 
leased  to  S.  the  property  and 
works  of  the  firm  with  an  option 
to  purchase  contained  in  the  lease. 
This  was  with  the  knowledge  and 
approval  of  L.,  but  it  did  riot  ap- 
pear that  he  knew  of  the  intent  to 
form  a  corporation,  or  that  his  co- 
partners T/ere  to  be  members.  The 
corporation  was  organized,  and  B. 
transferred  to  it  the  bulk  of  the 
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stock  of  the  firm,  and  S.,  in  exer- 
cise of  the  option,  purchased  the 
leased  property  for  the  benefit  of 
the  corporation.  These  transac- 
tions were  set  up  in  the  pleading:s, 
upon  the  accounting  the  sums  paid 
for  these  transfers  were  stated  and 
the  adjustment  was  made  on  the 
basis  of  the  prices  received,  with- 
out objection  on  the  part  of  plaint- 
iff, who  then  had  full  knowlolge 
of  all  the  facts.  The  referee  found 
that  the  said  release  and  settlement 
of  the  suit  pending  was  brought 
about  in  part  by  the  agreement  of 
B.  and  G.  not  to  carry  on  the  busi- 
ness and  the  transfer  of  the  stock 
in  trade  of  the  corporation  to 
another  coiporation  for  a  sum  paid 
to  B.  and  G.,  and  tor  this  reason 
the  referee  refused  to  allow  B.  for 
such  expenses  and  disbursements. 
Beld,  error;  that  while  plaintiff,  on 
learning  the  fact  that  his  former 
copartners  were  benefited  by  and 
interested  as  purchasers  in  the 
sales,  might  have  rejected  the  ad- 
justment of  accounts  on  the  basis 
of  the  price  received,  and  either 
have  shared  in  the  profits,  if  any 
made  by  them,  or,  repudiating  the 
sales,  have  held  the  liquidating 
partner  liable  for  the  value  of  the 
property;  having,  after  ftiU  notice, 
concluded  to  treat  the  sales  as 
valid, this  was  a  ratification  thereof, 
and  defendants  were  not  re(}uired 
to  answer  concerning  the  disposi- 
tion of  the  property,  and  their 
failure  to  do  so  was  no  reason  for 
disallowing  the  expenses;  that  all 
he  was  entitled  to  was  to  have  dis- 
allowed any  portion  of  the  expenses 
which  were  made  for  the  exclusive 
benefit  of  the  new  corporation.    Id. 

'6.  B.  also  paid  G.  for  services  ren- 
dered by  him  in  said  suit  after  the 
dissolution.  Held,  that  he  was  en- 
titled to  be  allowed  therefor.     Id. 

'7.  It  is  only  when  there  is  a  general 
reputation  that  two  or  more  per- 
sons are  copartners,  and  they  know- 
ing it,  permit  others  to  act  upon  it, 
who,  induced  thereby,  give  credit 
to  the  reputed  firm,  that  these  facts 
can  be  proved  and  availed  of  to  es- 
top the  reputed  members  of  the 
firm  from  denying  its  existence, 
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and  then  only  in  favor  of  such  out- 
side parties.     Adams  v.  Morrison. 

152 

8.  In  an  action  wherein  plaintiff 
sought  to  establish  a  copartnership 
between  himself  and  defendant's 
intestate,  as  attorneys,  plaintiff,  as 
a  witness  in  his  own  behalf,  was 
allowed  to  testify  to  declarations  of 
the  deceased  to  third  persons  in  his 
presence  to  the  effect  that  they  were 
copartners.  He  was  then  asked: 
**  Who  received  the  receipts  of  the 
oflace?"  "Was  money  paid  into 
the  oflice?"  and  offered  to  testify 
that  he  did  not  receive  money  paid 
into  the  office  for  business  done  in 
the  office,  and  that  the  charges 
made  in  a  certain  case,  in  which  he 
appeared  as  attorney,  were  paid  to 
decedent.  This  was  excluded 
as  immaterial  and  incompetent  un- 
der the  Code  of  Civil  Procedure 
(§  829).    Hdd,  no  error.  Id. 

9.  Plaintiff  offered  to  prove,  by  his 
own  testimony,  that  about  the  time 
he  claimed  ttie  partnership  was 
formed  the  deceased  made  an  entry 
in  his  presence,  in  a  docket  or  reg- 
ister, of  name  of  himself  and  plaint- 
iff as  a  firm.  This  was  objected  to 
as  incompetent  under  the  said  Code 
and  excluded.  RM,  no  error;  that 
it  involved  a  persozial  transaction 
between  the  witness  and  deceased. 

Id. 

10.  In  an  action  to  dissolve  a  law 
firm,  determine  its  assets  and  pro- 
cure a  sale  of  them  and  a  settlement 
of  the  partnership  affairs,  the  com- 
plaint alleged  that  certain  abstracts 
of  title  to  reaj  estate  in  New  York 
and  New  Jersey  were  part  of  the 
assets.  The  answer  denied  the 
ownership  by  the  firm  of  said 
abstracts.  An  order  was  made, 
under  objection  by  defendants,  ap- 

Sointing  a  receiver  p^Tuf^n^  lite  and 
irecting  him  to  take  possession, 
among  other  things,  of  the  abstracts 
of  title  in  possession  of  said  firm, 
and,  within  fifteen  days  after  his 
qualification,  to  expose  to  sale,  and 
sell,  the  same,  although  no  special 
or  immediate  neces^ty  for  their 
sale  was  shown  by  the  papers. 
HM^  error,  as  by  this  oraer  the 
court  determined  a  material  issue 
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upon  affidavits  in  anticipation  of 
the  trial  and  the  determination  of 
the  issues  joined,  that  the  abstracts 
ought  to  remain  in  possession  of 
the  receiver,  free  of  access  to  all 

Sarties,  until  the  trial  and  ultimate 
etermination  of  the  rights  of  the 
respective  parties.    Brush  v.  Jay. 


PAYMENTS. 

1.  It  seems  the  provision  of  the  Code 
of  Civil  Procedure  (§  395),  declar- 
ing that,  in  order  to  take  a  case 
out  of  the  statute  of  limitations,  an 
acknowledgment  or  promise  to  pay 
in  writing,  signed  by  the  party  to 
be  charged,  is  necessary,  but  that 
this  '*  does  not  alter  the  effect  of  a 

Sayment  of  principal  or  interest; " 
oes  not  change  the  nature  or 
effect  of  a  part  payment.  The  old 
rule  is  recognized  and  continued 
and  the  jjayment  may  be  proved 
by  oral  evidence.     Mils  v.  I>(ms. 

2.  In  order  to  make  an  indorsement 
upon  a  promissory  note  of  part 
payment  made  by  the  holder,  with- 
out the  privity  of  the  maker,  com- 
petent as  evicience  to  meet  the  de- 
fense of  the  statute  of  limitations, 
it  must  appear  that  it  was  made  at 
the  time  when  its  operation  would 
be  against  the  interest  of  the  party 
making  it;  and  so,  at  least,  that  it 
was  made  before  the  statute  could 
have  operated.  Jd, 

8.  A  purchaser  of  mortgaged  prem- 
ises, while  technically  he  takes  the 
fee,  acquires  simply  the  equity  of 
redemption,  and  payment  by  him 
of  the  mortgage  is  a  purchase  of 
the  interest  carved  out  by  the  mort- 
gage as  a  lien,  and  in  equity  he 
holds  the  fee  under  the  mortgaffee 
as  to  that  interest,  and  under  his 
grantor  as  to  the  equity  of  re- 
demption.     Ecerson  v.  McMuUen, 

293 

4.  Where,  therefore,  the  purchaser 
of  the  equity  of  redemption,  who 
is  under  no  personal  liability  to 
pay  the  mortgage  debt,  pays  it  in 
aid  of  his  own  title,  or  procures  its 
discharge  by  giving  his  own  mort- 
gage upon  the    premises  in  lieu 


thereof,  as  against  the  widow  of 
his  grantor  who  joined  with  her 
husband  in  the  mortgage,  but  not 
in  the  deed,  said  grantee  is  entitled 
to  the  protection  of  the  mortgagee's 
right  as  against  the  dower  which 
is  covered  and  charged  by  the 
mortgage.  The  purchaser  takes 
his  land  charged  as  surety  for  the 
mortgage  debt,  and  having  paid 
it,  has  the  right,  as  agamst  the 
mortgagors,  to  be  subrogated  to 
the  position  of  the  mortgagee  and 
to  stand  in  equity  as  the  piSchaser 
and  holder  of  his  security,  and  the 
widow  seeking  to  enforce  in  equity 
her  right  of  dower,  is  bound  to 
allow  her  due  proportion  of  the 
mortgage  debt.  Id, 

5.  The  authority  of  an  agent  author- 
ized to  collect  and  receive  payment 
upon  securities  belonging  to  his 
principal,  when  it  is  not  coupled 
with  an  interest,  ceases  upon  the 
death  of  the  principal,  and  a  pay- 
ment thereafter  made  to  the  agent 
does  not  bind  the  estate  of  the 
principal,  although  the  payor  was 
not  aware  of  the  death  at  the  time 
of  making  the  payment;  nor  does 
the  fact  that  the  agent  at  the  time 
of  payment  held  the  security  affect 
the  rights  of  the  principal.  Weber ' 
V.  Bridgman,  600 

iSs^  Application  op  Payments. 


PLEADINGS. 

1.  In  an  action  brought  by  the  pur- 
chaser against  the  executors  or  the 
assignee  to  recover  back  the  pur- 
chase-money paid,  the  complaint 
alleged  that  at  the  time  of  the  sale 
before  offering  the  premises,  the 
assignee  '  *  statea  that  he  had  a  good 
title  to  it,"  and  could  -and  would 
give  a  good  title  as  against  S. ;  that 
plaintiff  bid  off  and  paid  for  the 
property  and  accepted  a  deed 
thereof,  relying  upon  that  state- 
ment, and  in  consideration  thereof, 
and  upon  the  express  understand- 
ing and  condition  that  the  assignee 
"  would  indemnify  and  protect  her 
against  any  interest  in  or  title  to 
said  premises  which  might  there- 
after be  legally  established  and 
enforced"  by  8.;  that  S.  subse- 
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quently  brought  an  action  of  eject- 
,  ment  against  plaintiff  and  the 
assignee,  and,  under  judgment 
therein  in  her  favor,  recovered 
possession.  There  was  no  aver- 
ment that  the  assignee  acted 
fraudulently  or  with  intent  to 
deceive.  On  the  trial  plaintiff 
asked  a  witness  as  to  the  state- 
ments made  by  the  assignee  at  the 
time  of  the  sale;  this  was  objected 
to  on  the  ground  that  whatever 
statements  were  made  were  merged 
•  in  the  written  contract.  The  ob- 
jection was  overruled.  Held,  error. 
Clark  v.  Past,  17 

2.  Plaintiff  was  also  permittted  to 
show  that  he  paid  the  purchase- 
price  and  accepted  a  deed  under 
an  agreement  on  the  part  of  the 
assignee  that  he  would  hold  the 
;money  until  the  claim  of  S.  was 
decided.  This  was  objected  to  on 
the  ground  that  nothing  of  the 
kind  was  alleged  in  the  complaint. 
No  request  to  amend  the  complaint 
was  made.  The  objection  was 
overruled.  Held,  error.  Also, 
that,  as  without  this  evidence  no 
cause  of  action  was  established,  a 
refusal  to  dismiss  the  complaint 
was  error..  Id 

8.  A  party  must  allege,  as  well  as 
prove,  the  facts  constituting  his 
cause  of  action,  and  a  recovery 
upon  a  cause  of  action,  not  alleged 
in  the  complaint,  although  proved 
under  objection  and  exception  on 
the  trial,  is  not  sustainable.        Id. 

4.  In  an  action  upon  a  promissory 
note  the  complaint  set  forth  the 
note  and  alleged  that  plaintiffs  were 
the  owners  thereof,  but  did  not 
allege  that  it  was  executed  by  de- 
fendant or  that  any  specified  sum 
was  due  plaintiff  thereon  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure {%  534).  The  answer  ad- 
mitted the  execution  of  the  note 
by  defendant;  it  did  not  allege 
payment,  but  set  up  as  a  defense 
want  of  consideration.  Held,  that 
if  the  complaint  would  have  been 
held  defective  on  demurrer,  the 
defect  was  cured  by  the  answer; 
and  that  the  complaint  might  be 
deemed  amended .    Coh  u  v.  Ilusson. 

662 


5.  The  complaint  averred  that  letters 
of  administration  were  duly  issued 
and  granted  to  plaintiffs  by  the 
surrogate  of  the  county  of  New 
York  and  that  they  duly  qualified. 
Held,  sufiicient;  that  it  was  not 
necessary  to  set  forth  the  facta 
showing  the  surrogate  had  juris- 
diction. Id, 

A  defense  of  failure  to  perform 

a  condition  precedent,  not  available, 
unless  set  up  in  answer. 

See  Kirtz  v.  Peck.  222 

See  General  Term. 

Superior  Court  (N.  Y.  City). 
Trial. 


PLEDGE. 

1.  In  an  action  to  recover  possession 
of  certain  railroad  bonds  which 
the  complaint  alleged  were  the 
property  of  plaintiff,  and  of  which 
defendant  had  become  wrongfully 
and  illegally  possessed,  these  facts 
appeared:  T.,  the  original  plaint- 
iff, transferred  to  C.  &  M.,  stock 
brokers,  the  bonds  in  question,  to  ■- 
be  held  as  margins  on  his  stock 
transactions.  C.  &  M.  deposited 
them  with  defendant,  a  national 
bank,  as  security  for  any  indebted- 
ness, present  or  future,  oy  them  to 
defendant,  with  authority  to  sell 
at  public  or  private  sale,  without 
notice,  and  apply  the  proceeds  in 
payment  of  such  indebtedness, 
and  on  the  faith  of  such  deposit 
defendant  promised  to  pay  the 
checks  of  C.  «&  M.  to  a  specified 
amount;  simultaneously  therewith 
it  certified  checks  to  that  amount 
and  on  the  same  day  paid  them  to 
the  holders  thereof.  On  the  next 
business  day  C.  &  M.  failed,  owing 
defendant  a  balance  of  account. 
Thereafter  T.  served  written  notice 
upon  defendant  to  the  effect  that 
the  bonds  were  his  property,  for- 
bidding its  parting  with  the  same 
except  by  his  order,  and  demand- 
ing an  account  showing  what  lien 
plaintiff  claimed  to  have  thereon; 
this  defendant  did  not  furnish. 
No  offer  to  pay  such  balance  or 
request  to  redeem  the  bonds,  or 
admission  of  any  rights  of  defend, 
ant  therein  was  made  by  T.     Dc. 
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fendants  subsequently  ^Id  the 
bonds,  realizing  less  than  the 
balance  unpaid.  Held,  that  a 
verdict  was  properly  directed  for 
defendant;  that  plaintiUs,  to  main- 
tain the  action,  were  bound  to 
show  that  no  title  passed  to  defend- 
ant by  the  transfer  to  it,  or  that  at 
some  time  prior  to  the  commence- 
ment of  the  action  they  had  become 
entitled  to  the  possession;  that  the 
bank  acquired  a  valid  title,  and 
plaintiffs  failed  to  show  a  right  of 
possession,  as  the^  could  only 
establish  such  a  nght  by  proof 
that  the  debt  for  which  the  bonds 
were  pledged  had  been  wholly 
paid,  or  that  tender  had  been  made 
of  a  sufficient  sum  to  discharge  it. 
TTumpaan  v.  8t,  K  NaU  Bk.    835 

3.  Plaintiff  claimed  that  the  certifica- 
tion of  the  checks  without  an 
equivalent  amoimt  of  monev  on 
deposit,  being  in  violation  of  the 
National  Banking  Act  (U.  S.  R.  S. 
§  5208),  no  valid  debt  was  created 
thereby,  and  so  defendant  did  not 
become  a  bona  flde  holder  of  the 
bonds,  ffdd,  untenable;  flrgt, 
that  the  act  fixes  and  limits  the 
penalty  for  its  violation,  and  in- 
stead of  invalidating,  expressly 
affirms  the  validity  of  the  certifica- 
tion; second^  that  the  provision 
had  no  application  to  the  question 
as  the  contract  of  the  Bank  with 
C.  &  M.  was  simply  to  protect  the 
checks  of  the  firm,  i.  «.,  to  loan 
the  amount'Specified  and  pay  it  out 
on  its  check,  not  ta  certify  them; 
that  this  contract  was  lawful  and 
its  legality  was  not  affected  by  the 
certification.  Id, 

8.  Also,  Tidd,  the  application  by  de- 
fendant of  deposits  made  by  G.  & 
M.  on  the  day  the  agreement  was 
made  to  the  payment  of  the  prior 
indebtedness  of  the  firm,  instead  of 
to  the  indebtedness  created  by  the 
payment  of  the  certified  checks, 
was  proper.  Id. 


POSSESSION. 

1.  Possession  of  land,  animo  domi- 
nendi,  is  prima  fade  evidence  of 
title,  sufficient  as  against  all  per- 
sons  who  cannot  show   a   prior 


possession  or  a  better  title.  Mayor, 
etc,,  V.  CarleUm,  284 

2.  The  benefit  of  such  a  possession  is 
not  lost  to  the  possessor  if  he 
leaves  the  land  temporarily  vacant, 
animo  revertendi.  Id. 


PRACTICE. 

1.  After  a  final  judgment  In  an 
action  which  does  not  award  an 
injunction,  staying  finally  and 
entirely  the  enforcement  of  a  judg- 
ment in  another  court,  and  reserves 
no  right  to  apply  upon  the  foot  of 
the  decree,  that  rehef  may  not  be 
granted  by  order  on  affidavits. 
Jdckion  V.  BunneU.  216 

2.  A  permanent  injunction  is  in  no 
sense  a  provisional  remedy,  and 
can  only  be  granted  where  the 
pleadings  in  an  action  show  its 
necessity  and  the  remedv  is  asked 
as  an  element  of  the  mial  reli^ 
sought  (Code  Civil  Pro.  g  602);  and 
80,  it  may  not  be  ^ntea  by  mere 
order  when  no  action  between  the 
parties  is  pending,  although  actions 
covering  the  controversy  have  gone 
to  final  judgment.  Id. 

8.  Where  illegal  evidence  has  been 
received  without  objection,  the 
remedy  of  the  party  is  l)y  motion 
to  stnke  it  out;  an  objection  to 
its  reception  and  an  exception  is 
not  available.  Paraons  v.  2i.  T. 
a  A  K  E.  B.  B.  Co.  855 

See  Appeal. 


PRESUMPTIONS. 

1.  Where  securities  for  loans  are 
taken  by  one  person  in  the  name  of 
another,  the  presumption  is  that 
thev  are  the  propertv  of  the  latter, 
and  the  possession  of  the  securities 
by  the  former,  where  it  appears 
that  he  was  the  agent  of  the  latter, 
will  be  deemed  to  be  that  of  his 
principal.  LoioeryY.Brskine.      52 

2.  Defendant,  a  forel^  insurance 
company,  doing  business  in  this 
state,  issued  a  policy  to  P.,  plaint* 
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lff'8  intestate.  Before  a  payment 
of  premium  became  due  it  sent  to 
P.  a  notice;  in  attempted  compli- 
ance with  one  of  the  conditions  of 
forfeiture  for  non-payment  of  pre- 
miums imposed  by  the  act  of  1877 
(Chap.  331,  Laws  of  1877),  i.  e., 
that  "a  notice  stating  when  the 
premium  will  fall  due,  and  that  if 
not  paid  the  policy  *  ♦  *  will 
become  forfeited  and  void "  must 
"  be  duly  addressed  and  mailed  to 
the  person  whose  life  is  assured, 
at  his  last  known  post-office  ad- 
dress, postage  paid/^at  least  thirty 
and  not  more  than  sixty  days  be- 
fore the  premium  is  payable.  The 
only  proof  of  service  of  the  notice 
was  that  it  was  found  among  the 
papers  of  the  deceased  two  days 
after  his  death  and  seventeen  days 
after  the  premium  became  due. 
The  residence  of  the  deceased  at 
the  time  notice  should  have  been 
given  was  **  No.  45  Warren  street, 
New  York."  This  was  known  to 
and  appeared  upon  defendant's 
books.  The  notice  was  addressed 
to  him  at  No.  87  Barclay  street. 
Bisld,  that  it  was  not  to  be  pre- 
sumed that  the  notice  was  mailed 
on  the  day  of  its  date  or  that  the 
envelope  was  properly  addressed, 
on  the  contrary,  the  presumption, 
in  the  absence  of  other  evidence, 
was  that  the  address  on  the  envel- 
ope corresponded  to  the  address  on 
the  letter;  nor  was  it  to  be  pre- 
sumed that  the  letter  reached  P.  in 
due  course  of  mail,  or  at  anv  day 
earlier  than  that  in  which  it  was 
found.  Phelan  v.  JV:  W,  M.  X.  Ins. 
Co,  147 

8.  Possession  of  land,  animo  domi- 
nendi,  is  jmrna  facie  evidence  of 
title,  sufficient  as  against  all  per- 
sons who  cannot  show  a  prior  pos- 
session or  a  better  title.  Mayor, 
etc.,  V.  Carleton.  ^  284 

4.  Although,  as  a  general  rule,  fraud 
is  not  to  be  presumed,  and  a  party 
seeking  to  relieve  himself  from  an 
obligation  on  that  ground  must 
prove  it,  yet  when  the  relations 
Detween  the  contracting  parties 
appear  to  be  of  such  a  character 
as  to  render  it  certain  that  they  do 
not  deal  on  terms  of  equality,  and 
that  either  on  the  one  side  from 
superior  knowledge  of  the  matter 


derived  from  a  fiduciary  relation, 
or  from  over-mastering  influence, 
or  on  the  other  from  weakness, 
dependence,  or  trust  justifiably 
reposed,  unfair  advantage  in  a 
transaction  is  rendered  probable, 
the  transaction  is  presumed  void, 
and  it  is  incumbent  upon  the 
stronger  party  to  show  affirma- 
tively that  no  deception  was  prac- 
ticed or  undue  influence  used,  and 
that  all  was  fair,  open,  voluntary 
and  well  understood.  Chreen  v. 
Sowarth,  46^ 

5.  Where,  therefore,  a  father,  an  aged 
man,  who  had  become  much  en- 
feebled, mentally  and  physically, 
took  his  two  sons  into  partnership 
and  turned  over  to  them  the  man- 
agement and  control  of  his  prop- 
erty and  business  affairs,  and  was 
accustomed  to  rely  upon  their  ad- 
vice and  counsel,  and'  after  they 
had  already  obtained  from  him 
the  larger  portion  of  his  property 
without  any  adequate  considera- 
tion, he,  without  consideration,  in 
the  absence  of  a  le^al  adviser,  exe- 
cuted to  them  a  deed  of  his  real 
estate  in  ignorance  of  its  legal 
effect,  the  conveyance  leaving  the 
CTantor  comparatively  destitute, 
neld,  that  fraud  was  legally  im- 
putable to  the  grantees,  requiring 
explanation  from  them;  and  this 
mot  having  been  given,  that  a  find- 
ing of  fraud  and  undue  influence 
was  justified.  Id, 

6.  In  the  contempt  proceedings 
against  B.,  witnesses  were  ordered 
to  be  examined,  who  were  cross- 
examined  by  B.,  without  objection 
or  protest.  It  was  objected  on  ap- 
peal that  the  court  had  no  power 
to  make  such  order.  Held,  that 
B.  must  be  deemed  to  have  assented 
to  the  practice  adopted  King  v. 
Barnes.  47& 

7.  Although  a  gift  by  express  terms 
is  not  inade  in  a  will,  a  legacy  by 
implication  may  be  upheld  where 
the  words  of  the  will  leave  no 
doubt  of  the  testator's  intent  and 
can  have  no  other  reasonable  inter- 
pretation.   In  re  Votoers.  569 

8.  In  an  action  upon  a  personal  judg- 
ment of  a  Canada  court  the  com- 
plaint alleged,  as  the  ground  of 
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jurisdiction,  that  defendant  ap- ! 
peared  in  the  action.  The  answer 
denied  this  allegation  and  affirm- 
atively alleged  that  the  court  had 
no  jurisdiction  to  render  the  judg- 
ment, as  defendant  neither  ap- 
peared in  the  action  nor  was  served 
with  process.  Upon  the  trial  plaint- 
iff introduced  the  judgment  record, 
which  showed  on  its  face  that  the 
service  was  made  upon  defendant 
at  his  residence  w^ithin  this  state. 
Held,  that  the  service  was  in- 
effectual to  give  the  judgment 
validity  here  if  defendant  was  not 
a  citizen  of  Canada  or  domiciled 
vnthin  that  jurisdiction;  that  de- 
fendant's place  of  residence  is  to 
he  presumed  his  domicile,  and 
nothing  having  been  shown  to  re- 
but that  presumption,  the  service 
was  ineffectual  and  the  judgment 
had  no  validity  here.  Shepa/rd  v. 
Wnght.  582 


PRINCIPAL  AXD  AGENT. 

1.  Where  securities  for  loans  are 
taken  by  one  person  in  the  name 
of  another,  the  presumption  is  that 
they  are  the  property  of  the  latter, 
and  the  possession  of  the  securities 
by  the  former,  where  it  appears 
that  he  was  the  agent  of  the  latter, 
will  be  deemed  to  be  that  of  his 
principal.    Loicery  v.  Brskine.    52 

2.  J. ,  plaintiff  s  testator,  loaned  cer- 
tain moneys  to  various  parties, 
taking  bonds  and  mortgages  and 
a  promissory  note,  all  payable  to 
defendant,  all  of  which  were  in 
J.'s  possession  at  the  time  of  his 
death.  In  an  action  to  recover 
possession  of  said  securities,  which 
plaintiffs  alleged  to  have  been  the 
property  of  the  testator,  and  to 
have  been  unlawfully  taken  by 
defendant  from  them,  it  appeared 
that  J.  had  moneys  in  his  hands 
belonging  to  defendant,  who  was 
his  niece;  that  he  stated  to  the 
borrowers  and  to  others  that  the 
moneys  loaned  belonged  to  de- 
fendant; that  at  his  request  defend- 
ant had  executed  to  him  a  power 
of  attorney,  among  other  things, 
"to  govern  and  control  all  bonds 
and  mortgages,  to  sell  and  transfer 
the  same,   *   *   •   to  take  charge 


of  all  personal  property  *  •  * 
that  he  may  now  have  m  his  poe- 
sion."  The  only  explanation  on 
the  part  of  plaintiffs  was  a  declara- 
tion contained  in  a  paper  alleged 
to  liave  been  delivered  by  the  tes- 
tator to  one  of 'the  plaintiffs  prior 
to  his  death,  wherein  he  expressed 
his  wishes  with  reference  to  the 
disposition  of  these  securities  after 
his  death,  and  stated  that  he  had 
taken  the  mortgages  in  the  name 
of  his  niece  to  avoid  being  taxed 
for  the  same.  Held,  that  such  de- 
claration was  incompetent  to  defeat 
the  defendant's  title;  and  tliat  a 
finding  of  the  trial  court  that 
plaintiffs  were  entitled  to  the  se- 
curities was  not  justified  by  the  evi- 
dence and  Avas  properly  reversed 
by  the  General  Term.         ^       Id. 

3.  The  authority  of  an  agent  author- 
ized to  collect  and  receive  payment 
upon  securities  belonging  to  his 
principal,  when  it  is  not  coupled 
with  an  interest,  ceases  upon  the 
death  of  the  principal,  and  a  pay- 
ment thereafter  made  to  the  agent 
does  not  bind  the  estate  of  the  prin- 
cipal, although  the  payor  was  not 
aware  of  the  death  at  the  time  of 
making  the  payment;  nor  does  the 
fact  that  the  agent  at  the  time  of 
payment  held  Ihe  security  affect 
the  rights  of  the  principal.  Weber 
V.  Bndgman.  600 

4.  In  1871 AV.  executed  to  H.  a  power 
of  attorney,  authorizing  him, 
among  other  things,  to  coflect  and 
receive  moneys  becoming  due  from 
any  person  to  his  principal,  and  to 
execute  discharges  therefor,  etc. 
H.  purchased  a  bond  and  mortgage, 
receiving  an  assignment  thereof  to 
W.,  and  as  agent  collected  the 
interest  thereon  as  it  fell  due, 
receipting  therefor  in  the  name  of 
W.  The  latter  died  in  Germany 
in  January,  1874.  The  bond  fell 
due  in  May  of  that  year  and  was 
paid  by  B.,  the  then  owner  of  the 
mortgaged  premises,  to  H.,  who 
executed  a  satisfaction  of  the  mort- 
gage and  delivered  to  the  payor 
the  bond  and  mortgage,  the  assign- 
ment and  the  power  of  attorney. 
H.  knew  at  the  time  of  the  death 
of  W.,  but  he  did  not  disclose  the 
fact  to  B.,  and  the  latter  made  no 
inquiries.    In  an  action  brought  in 
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1885  to  foreclose  the  mortgage  the 
court  found  that  H.  never  accounted 
to  plaintiff,  administratrix  of  W., 
for  the  bond  and  mortgage  or  the 
proceeds,  and  that  plaintiff  never 
assented  to  or  ratified  the  payment, 
and  did  not  know  of  the  existence 
of  the  bond  and  mortgage  or  the 
cancellation  thereof  until  within  a 
short  time  of  the  conmiencement 
of  the  action.  Held,  that  the  pay- 
ment was  invalid,  and  in  the  ab- 
sence of  evidence  that  the  personal 
representatives  of  the  decedent  as- 
sented or  ratified  it  was  no  defense; 
that  the  fact  that  H.  had  possession 
of  the  securities  did  not  affect  the 
question,  as  B.  had  full  notice  of 
the  extent  of  and  limit  to  the  au- 
thority of  H.  Id, 


QUESTIONS  OF  LAW  AND 
FACT. 

It  is  not  sufficient  to  excuse  a  person 
from  the  consequences  of  a  fatal 
assault  upon  another,  that  he  was 
provoked  thereto  by  an  angry  con- 
troversy of  words  alone,  however 
aggravating,  and  when  the  parties 
are  unequal  in  strength,  and  the 
assaulting  party  being  the  stronger, 
and  havmg  no  reason  to  appre- 
hend physical  injury  from  the 
other,  uses  a  dangerous  weapon, 
the  question  whether  it  was  used 
with  homicidal  intent  is  one  of  fact 
for   the   jury.    People   v.    KeUy, 
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RAILROAD  CORPORATIONS. 

1.  S.,  plaintiff's  intestate,  was  in  de- 
fendant's employ  as  a  brakeman 
u]f  on  a  freight  train.  A  car  loaded 
with  lumber  at  a  way  station  was- 
te be  attached  to  the  train.  It  was 
being  moved  by  the  engine  from 
the  switch  to  the  main  track.  S. 
got  upon  it  to  stop  it,  but  in  con- 
sequence of  the  improper  manner 
in  which  l^e  car  was  loaded  the 
brake  was  rendered  useless,  a  col- 
lision occurred  and  S.  was  thrown 
from  the  car  and  killed.  In  an 
action  to  recover  damages,  it  ap- 
peared that  the  car  and  its  appli« 
ances,  before  it  was  loaded  was  in 
good  condition.    It  was,  by  de- 


fendant's rules,  made  the  duty  of 
the  station-master  to  either  inspect 
the  car  himself  or  have  some  one 
do  so  before  it  was  taken  out. 
Had  this  been  done  the  improper 
loading  would  have  been  ais- 
covered.  Ileld,  that  defendant 
having  provided  a  safe  car  and  a 
system  and  competent  men  for  its 
inspection,  for  injuries  resulting 
to  a  co-employe,  for  their  neglect 
of  this  duty,  it  was  not  liable. 
Byrnes  v.  N,  F,,  L.  E,  dh  W.  E. 
R  Co.  }J51 

2.  Also  Tield,  the  question  was  not 
affected  by  the  fact  that  the  car 
was  loaded  by  the  oT^mer  of  the 
lumber.  Id. 

3.  Also  field,  that  the  question  was 
sufficiently  raised  by  a  motion  for 
a  nonsuit  based  on  the  ground  that 
no  negligence  of  the  defendant 
had  been  shown.  Id. 

4.  Where  a  railroad  corporation 
organized  under  the  **  Rapid 
Transit  Act "  (Chap.  606,  Laws  of 
1875),  is  authorized  by  its  charter 
to  construct  distinct  lines  of  rail- 
way '  *  with  the  usual  and  necessary 
♦  ♦  *  curves,  switches,"  etc., 
on  two  streets  intersecting  each 
other,  it  is  within  the  scope  of  the 
powers  conferred  upon  the  com- 
pany by  the  act  and  its  charter  to 
acquire  title  to,  and  it  may  take, 
by  proceedings  in  invitum,  lands 
necessary  to  effect  a  junction  be- 
tween the  two  routes,  so  as  to 
enable  the  trains  upon  one  to  run 
upon  the  other.  I?i  re  Un.  El.  R. 
Co.  275. 

5.  The  provision  of  said  act  (|  26), 
which  permits  the  junction  of  two 
railroads,  comprehehds  the  power 
to  take  real  estate  necessary  to 
effect  the  connection,  and  it  is  not 
material  that  the  two  roads  are 
operated  by  the  same  corporation. 

Id. 

6.  While,  unless  the  proposed  taking 
of  lands  by  the  law  of  eminent 
domain  is  justified  bv  a  purpose  or 
end,  permitted  or  clearly  contem- 
plated by  the  franchise  conferred 
upon  a  railroad  corporation  by  its 
charter  or  the  general  law,  the 
courts  should  refuse  their  aid,  the 
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Sowers  of  the  corporation  must  be 
eemed  to  extend  to  the  accom- 
plishment of  legitimate  corporate 
acts,  and  to  whatever  maj  be 
within  the  scope  of  the  legislative 
grant.  Id. 

7.  It  is  for  the  Supreme  Court  to  in- 
vestigate the  facts  upon  which  the 
corporation  claims  the  right  to 
take  private  property  against  the 
owner's  will,  and  thereupon  to  de- 
cide whether  a  sufficient  ground 
exists.  Id. 

8.  B  seems,  if  the  corporate  charter 
authorizes  the  proposed  taking  and 
the  action  of  the  corporation  ap- 
pears to  be  free  from  any  imputa- 
tion of  unworthy  or  dishonest 
motives,  the  court  may  not  inter- 
fere with  the  exercise  of  the  power; 
the  only  limit  to  its  exercise  is  the 
reasonable  necessity  of  the  corpor- 
ation in  the  discharge  of  its  duty 
to  the  public.  Id. 

9.  Where  the  Supreme  Court  has 
granted  such  an  application,  and 
the  power  to  take  lands  for  the 
corporate  purposes  is  found  clearly 
to  exist  in  the  charter  and  general 
law,  and  the  purpose  statea  is  one 
within  the  contemplation  of  the 
legislative  act,  this  court  will  not 
interfere  with  the  conclusions  of 
the  Supreme  Court  as  to  the  neces- 
sity for  taking  the  land,  if  reached 
after  due  proceedings  as  prescribed ; 
its  review  will  be  confined  to  those 
questions  which  relate  to  the  valid- 
ity and  legality  of  the  proceedings. 

10.  The  act  of  1878  (Chap.  647,  Laws 
of  1878),  requiring  the  B.  S.  &  F, 
P.  R.  R.  Co.,  a  street  railroad  cor- 
poration organized  under  the  (Gen- 
eral Railroi^  Act  (Chap.  140,  Laws 
of  1850),  to  pay  into  the  treasury 
of  the  city  Oi  New  York  one  per 
cent  of  the  gross  receipts  instead 
of  a  license  fee  as  before  prescribed 
(Chaij.  199,  Laws  of  1878).  is  con- 
stitutional; it  must  be  deemed  an 
alteration  and  amendment  of  the 
charter  of  the  company,  and  so  is 
within  the  power  reserved  to  the 
legislature  by  the  general  act,  the 
provisions  of  the  Revised  Statutes 
to  which  corporations  organized 
UDder  said  act  are  by  its  terms 


made  subject  and  the  state  Con> 
stitution.  (Art.  8,  §  1.)  Mayor, 
etc.,  V.  TtDejity-third  St.  E.  E.  Co. 

811 

11.  The  said  company  leased  its  prop- 
erty rights,  privileges  and  fran- 
chises to  the.  defendant.  There 
was  nothing  in  the  lease  imposing 
upon  the  lessee  the  obligation  to 
pay  the  percentage.  In  an  action 
to  compel  such  payment,  held,  that 
while  no  such  obligation  was  im- 
posed iby  the  acts  authorizing  said 
company  to  lease  its  road  (Chap. 
199,  Laws  of  1878;  chap.  889,. 
Laws  of  1875)  or  by  any  statute, 
defendant  upon  takmg  me  place 
of  its  lessor,  as  to  its  charter  nghts 
and  power,  took  its  place  also,  as 
to  its  charter  obligation  and  duties, 
and  was  not  entitled  to  exercise  the 
former  without  discharging  the 
latter,  and  that,  therefore,  &e  ac- 
tion was  maintainable.  Id. 

12.  The  duty  of  active  vigilance  re- 
quired of  persons  going  upon  rail- 
road tracks  must  be  adapted  to  the 
circumstances  of  the  case,  and 
when  the  company,  by  its  own 
conduct  and  its  published  f^^a- 
tions,  has  led  the  public  to  bdieve 
trains  wiL  not  be  run  upon  ita 
tracks  at  specified  times  and  places, 
persons  having  occasion  to  crosa 
them  have  the  right  to  rely  upon 
these  assurances,  and  are  not  neces 
sarily  ffuilty  of  negligence  when 
injured  by  prohibited  trains  while 
doing  so.  Parsons  v.  N.  Y.  C. 
&  H.E  E.  E.  Co.  855 

18.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  M.,  plaintiff's  testator, 
these  facts  appeared:  M.  was  a 
passenger  on  one  of  defendant's 
trains  going  north;  he  got  out  at  a 
way-station  on  the  west  side  of  the 
track,  walked  quite  rapidly  to  the 
north  a  short  (ustance  by  the  side 
of  the  train,  and  then,  in  attempt- 
ing to  cross  a  track  to  the  west, 
was  struck  and  killed  by  a  freight 
engine  which  was  moving  rapidly 
backward.  When  he  saw  the 
engine  he  attempted  to  jump  from 
the  track,  but  failed  to  escape. 
The  accident  occurred  within  the 
station-yard  upon  grounds  where 
passengers   were    accustomed   ta 
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pass  and^repasB  !n  g(^g  to  and 
irom  trainR.  Defendant's  rules 
require  freight  trains  to  approach 
stations  slowly  and  to  stop  before 
reaching  a  station,  al  whien  a  pas> 
senger  train  is  landinj^  or  reodving 
passengers.  The  freight  train  was 
visible  from  the  station  at  the  dis- 
tance of  about  three  hundred  feet, 
but  was  partially  concealed  from 
Tiew  by  a  curve  in  the  road  and 
by  trusses  on  a  bridge  which  it 
crossed  before  reaching  the  station, 
and  about  twentv  feet  south  of 
which  the  deceaent  was  killed. 
No  one  saw  the  engine  approach- 
ing until  it  got  upon  the  bridge. 
The  freight  tram  was  moving 
about  forty  feet  a  second;  not 
more  than  ten  seconds  ekq^tsed  be- 
tween the  time  M.  alighted  and 
when  he  was  struck.  During  Uds 
time  the  engine  of  the  passenger 
train  was  blowing  off  steam,  mak- 
ing a  loud  noise.  Edd,  that  the 
case  was  properly  submitted  to 
the  jury  and  the  evidence  iustifled 
a  verdict  for  plaintiff;  that  M., 
having  once  looked  when  he 
alighted  and  seeing  no  train,  had  a 
ri^t  to  assume  none  would  be 
coming  at  such  a  rate  of  speed  as 
would  preclude  him  from  crossing 
the  track;  also,  that  it  was  imma- 
terial Whether  H.  when  he  alighted 
ceased  to  be  a  passenger  or  not. 

Id. 

14.  Defendant  claimed  and  gave  evi- 
dence tending  to  show  that  the 
engineer  in  chorse  of  the  freight 
engine  attempted  to  stop  the  train 
on  approaching  the  station,  by  re- 
versing the  lever  and  shutting  off 
steam,  but  was  temporarily  disa- 
bled from  controlling  it  by  a  blow 
received  from  the  lever,  which 
slipped  from  its  position  after  being 
reversed  and  struck  him.  Expert 
testimony  was  given  tending  to 
show  that  such  an  accident  could 
not  occur  if  the  lever  was  properly 
reversed  except  from  a  aefective 
appliance.  Mdd,  that  the  fact  that 
the  engineer  was  thus  disabled  did 
not  excuse  defendant  from  the 
charge  of  negligence.  Id, 

16.  i^M^iu  a  passenger  on  a  railroad 
train  does  not  lose  his  character  as 
such  by  alighting  at  a  regular  sta- 
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tion,  although  he  has  not  yet  arrived 
at  the  terminus  of  his  Journey.  Id, 

16u  An  action  against  a  railroad  cor- 
poration to  recover  the  amount  of 
interest  coupons  upon  bonds  issued 
by  another  similar  corporation, 
based  upon  an  agreement  between 
the  two  compames,  bv  which  de- 
fendant has  become  liable  for  their 
payment,  is  not  an  action ''  founded 
upon  a  note  or  other  evidence  of 
debt,  for  the  absolute  x>ajment  c^ 
money  "  within  the  meanmg  of  the 
provision  of  the  Ckxie  of  CivO  Pro- 
cedure giving  to  such  an  action 
against  a  corporation  a  preference 
upon  the  calendar,  (g  791 ,  sub.  8. ) 
imemiu  Y,F,RIL  Co.  617 

17.  Nor  do  the  facts,  upon  which 
such  an  action  is  based,  furnish  a 
reason  for  giving  it  a  preference, 
by  the  court,  in  the  exercise  of 
its  discretion;  plaintiff  stands  in 
no  better  position  than  ordinary 
litigants.  Id, 

18.  The  neglect  of  the  employes  of  a 
railroad  company  to  ring  the  bell 
or  blow  the  whistle  of  an  engine 
approaching  a  crossing  does  not 
excuse  a  traveler  on  the  highway 
from  zeroising  care  on  ids  part,  in 
looking  and  listening  before  cross- 
ing the  railroad  tracks,  in  order  to 
escape  the  danger  of  moving  trains. 
Chdkji  V.  Pre$t.,  ^.,  D.  £  H.  C. 
Co,  667 

The  act  of  1878  {Chap,  186, 

LatM  of  1878),  authorizing  a  corpora- 
tion organizod  under  the  act  of  186B 
( Chap,  842,  Law9  of  1868),  far  thepur- 
poee  of  transmiUtng  letters,  pachagea, 
etc.^  iy  means  of  pneumatic  tubes,  to 
transform  itself  into  a  railroad  corpo- 
ration, unconstitutional. 

See  AOor  v.  N,  T.  A.  R.  Co.      98 


RECEIVER. 

In  an  action  to  disstdve  a  law  firm, 
determine  itA  assets  and  procure  a 
sale  of  them  and  a  settlement  of  the 
partnership  affairs,  the  complaint 
alleged  that  certain  abstracts  of  title 
to  rSd  estate  in  New  York  and  New 
Jersey  were  part  of  the  assets.  The 
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answer  denied  the  ownership  by 
the  firm  of  said  abstracts.  An  order 
was  made,  under  objection  by  de- 
fendants, appointing  a  receiver 
pendente  Ute  and  directing  him  to 
take  possession,  among  other  things, 
of  the  abstracts  of  title  in  posses- 
ion of  said  firm,  and,  within  flf- 
jteen  days  after  his  qualification,  to 
expose  to  sale,  and  sell,  the  same, 
.although  no  special  or  immediate 
necessity  for  their  sale  was  shown 
by  the  papers. ,  Meld,  error,  as  by 
,thji9  oruer  the  court  determined  a 
material  issue  upon  affidavits  in  an- 
yticipation  of  the  trial  and  the  de- 
;^rn4nation  of  the  issues  joined; 
jthSit  the  abstracts  ought  to  remain 
An  possession  of  the  receiver,  free 
of  access  to  all  parties,  until  the 
.trial  and  ultimate  determination  of 
the  rights  of  the  respective  parties. 
^ruOi  y.  Jay.  482 


JIECO  VER  Y  OP  POSSESSION  OP 
PERSONAL  PROPERTY. 

See  ;Glaim  and  Deltveby. 


REFERENCE. 

1.  Where^  in  an  action  for  the  dis- 
solution of  a  copartnership  and  for 
an  accounting,  an  order  was  en- 
tered by  consent  referring  it  to  a 
referee  named  to  hear  and  determ- 
ine the  issues,  to  take  and  state  the 
accounts  and  report  the  amount 
for  which  Judgment  should  be 
entered  in  favor  of  either  party 
ragainst  the  other,  and  where,  upon 
•the  report  of  the  referee,  which  did 
jiot  contain  separate  findings  of  law 
and  of  fact  as  required  by  the  Code 
of  Civil  Procedure  (S  1028)  and 
was  otherwise  informal  and  incom- 
plete, an  interlocutory  judgment 
was  entered,  held,  that  the  Supreme 
Court  had  power  to  set  aside  the 
report  and  the  jud^ent,  and  with 
the  exercise  of  its  discretion  in  this 
respect  this  court  could  not  inter- 
fere; but  that  in  the  absence  of 
allegations  of  misconduct  on  the 
part  of  the  referee  the  Supreme 
Court  had  no  power  to  set  aside 
•the  order  of  reference  and  all  pro- 
ceedings under  it  and  to  refer  the 


case  to  a  new  refereer  to  try  the 
same,  de  now,  but  should  have 
sent  the  case  back  to  the  referee; 
also,  that  a  provision  in  the  order 
that  the  evidence  already  taken 
might,  by  the  consent  of  both 
parties,  be  read  before  the  new 
referee,  did  not  validate  it.  Maieae 
▼.  Leony.  610 

2.  It  menu,  if  the  referee  committed 
any  errors  of  law  or  fact,  the 
remedy  was  by  appeal  from  the 
judgment  entered  upon  his  report. 

Id, 


RELIGIOUS  CORPORATIONS. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  888,  §  4,  sub.  7), 
exempting  from  taxation  "the 
personal  property  of  every  incor- 
porated company  not  made  liable 
to  taxation  on  its  capital  in  the 
fourth  title  "  of  the  chapter  con'tain- 
ing  it,  does  not  include  an  incor- 
porated college  or  religious  society. 
Oatlin  y.  Trustees,  etc.  188 

2.  A  religious  society,  therefore,  in- 
corporated under  the  general  act 
of  1818  (Chap.  60,  Laws  of  1818), 
providing  for  the  incorporation  of 
such  societies,  and  a  college  not 
specially  exempted  from  taxation 
by  its  charter  or  some  special  act, 
are  included  in  the  provision  of 
the  collateral  inheritance  tax  act 
(Chap.  718,  Laws  of  1887),  which 
subjects  to  the  tax  imposed  by 
the  act  all  property  which  shall 
pass  by  will  to  any  "  body,  politic 
or  corporate  ♦  *  ♦  other  than 
to  *  *  *  the  societies,  cor- 
X>oration8  and  institutions  now 
exempted  by  law  from  taxation." 

Id. 


REMAINDERS. 
SeeWiLW, 

REMEDIES. 

1.  Money  in  the  hands  of  one  penon 
to  which  another  is  equitably  en- 
titled, may  be  recoyered  by  the 
latter  in  a  common-law  action  for 
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money  had  and  received,  subject 
to  the  restriction  that  the  mode  of 
trial  and  the  relief  which  can  be 
given  in  a  legal  action  is  adapted 
to  the  exifi^encies  of  the  case  and  is 
capable  of  adjustment  in  such  an 
action  without  prejudice  to  the 
interests  of  other  parties.  Boberts 
y.  Ely.  128 

2.  No  privity  of  contract  is  required 
to  sustain  such  an  action,  except 
that  which  results  from  the  cir- 
cumstances, and  it  is  immaterial 
whether  defendant's  original  pos- 
session was  rightful  or  wrongful. 

Id. 

8.  The  fact  that  the  relation  between 
the  parties  has  a  trust  character 
does  not,  ipso  facto,  in  all  cases, 
exclude  the  jurisdiction  of  a  court 
of  law.  ♦  Id. 

4.  So  long  as  the  purchaser  of  lands 
remains  in  possession  under  his 
deed  he  has  no  defense  to  an  action 
for  the  purchase-price.  His  remedy 
in  case  of  failure  or  defect  in  title 
is  by  action  on  the  covenants  in  his 
deed  or  contract.     Kirtz  v.  Ftck. 


6  In  pursuance  of  an  ante-nuptial 
agreement,  T.,  defendant's  testator, 
executed  to  plaintiff,  his  wife,  an 
instrument,  by  which  he  agreed  to 
pay  to  her  $10,OuO  at  his  death, 
provided  she  lived  with  him  as  his 
wife  up  to  that'  time  and  faithfully 
pjerformed  the  duties  of  that  rela- 
tionship. Subsequently  the  parties 
executed  another  instrument,  by 
which  plaintiff,  in  consideration 
of  $5,000  then  paid  to  her  by  her 
husband,  released  and  canceled  the 
former  agreement.  In  an  action 
upon  the  original  agreement,  held, 
that  while  the  later  one,  so  long  as 
it  remained  executory,  could  not 
have  been  enforced,  yet  having 
been  executed,  in  the  absence  of 
any  allegation  of  fraud,  plaintiff 
was  not  entitled  to  be  relieved 
therefrom;  that  having  released 
her  husband's  obligation  she  could 
be  reinstated  in  her  rights  under  it 
only  by  a  suit  in  equity  instituted 
for  that  purpose.  TaUinger  v. 
Mandeville.  427 

WTien  remedy  for  error  com- 


mitted by  rtferee  is  by  appeal,  not  by 
application  to  eet  akde  report  and 
wrder  of  r^erence. 
See  liaieae  v.  Leony.    (Mem.)    619 


REPLEVIN. 
Bee  Claim  and  Delivebt 

SAVINGS  BANKS. 

1.  J.  deposited  a  sum  of  money  with 
defendant  in  trust  for  E.,  his  wife, 
plaintiff's  testatrix.  A  pass-book 
was  delivered  to  him.  After  the 
death  of  both  husband  and  wife 
and  the  issuing  of  letters  testa- 
mentary to  plaintiff,  he  called  with 
them  at  defendant's  bank  and  de- 
manded payment  of  the  deposit; 
he  was  told  by  one  of  its  officers 
that  it  would  be  paid  to  him  when 
he  came  with  the  pasa^book  which 
was  then  in  possession  of  the  ex- 
ecutor of  J.;  thereafter  the  latter 
presented  the  pass-book,  together 
with  proof  of  his  appointment, 
and  thereupon  defendant  paid  the 
deposit  to  him  on  surrender  of  the 
pass-book.  In  an  action  to  re- 
cover the  sum  deposited  it  appeared 
that  plaintiff,  after  learning  of  the 
payment,  brought  suit  against 
J.'s  executor  to  recover  the  money 
so  paid  and  recover  judgment 
therein,  and  being  unable  to  collect 
the  same,  brought  this  action. 
Held  (RuGEB,  Ch.  J.,  dissenting), 
that  plaintiff  had  an  election  of 
remeaies,  t.  e.,  either  an  action 
against  defendant  to  recover  the 
deposit,  or  an  action  against  J.'s 
executor  for  money  had  and  re- 
ceived; but  he  was  not  entitled  to 
both,  and  by  electing  the  latter 
remedy  he  lost  the  former,  as  by  so 
doing  he  adopted  and  ratified  the 
action  of  defendant  in  making  the. 
payment,  and  this  would  be  a  good 
defense  in  an  action  by  defendant 
against  J.'s  3xecutor  to  recover 
back  the  money  paid  to  him. 
Fowler  V.  Bowery  Savings  Bk.    450 

2.  It  seems  that  if  the  money  had 
been  left  on  special  deposit,  plaint- 
iff could  have  pursued  it  in  the 
hands  of   said   executor  without 
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losing    his    remedy    against  de- 
fendant. Id, 

8.  The  defense  that  the  payment  by 
the  bank  had  been  adopted  and 
ratified  by  plaintifit  was  not  set  up 
in  the  answer.  This  objection 
was  not  raised  upon  the  trial,  and 
all  the  facts  pertaining  to  such 
defense  were  proved  without  ob- 
jection and  were  found  by  the 
court.  Held,  that  the  objection 
was  not  ayailable  here.  Id, 


SPECIFIC  PERFORMANCE. 

1.  In  proceedings  to  compel  a  pur- 
chaser at  a  partition  sale  to  com- 
plete his  purchase,  it  appeared  that 
R.  formerly  owned  an  imdivided 
seven-tenths  of  the  land  in  ques- 
tion ;  he  conveyed  two-tenths,  and 
thereafter  executed  a  deed  which 
purported  to  convey  his  remaining 
interest^  and  under  this  deed  the 
parties  claimed  title  to  one-half. 
It  appeared,  however,  that  the 
intent  was  to  convey  but  two- 
tenlhs.  Hdd,  that,  as  the  deed 
was  liable  to  be  reformed  as  against 
all  the  parties,  it  was  to  be  assumed 
that  the  reformation  might  occur, 
and,  therefore,  in  this  respect  the 
title  was  defective.  BchoUe  v. 
SdioUe,  261 

2  The  will  of  R.,  after  giving  cer- 
tain specific  legacies,  gave  to  his 
executors  his  residuary  estate  in 
trust,  with  power  to  receive  the 
rents  and  profits,  sell  and  convey 
the  property,  invest  both  the  rents 
and  profits  and  proceeds  of  sale 
' '  and  to  divide  and  apply  the  same 
and  income  thereof  as  directed, 
i.  e.,  to  apply  the  income  of  two- 
sixths  of  "said  residue  and  re- 
mainder" to  the  use  of  his  wife 
for  life,  with  remainder  over  to 
his  children,  and  to  apply  the 
income  of  one-sixtn  to  each  of  his 
four  children  durine  life,  with 
remainder  over  to  the  issue  oi 
such  child,  and  with  authority  to 
advance  to  each  child  a  specific 
sum  out  of  the  principal  if  the 
executors  should  deem  best.  In 
the  gift  of  the  legacies  the  testa- 
tor used  the  words  ''give  and 
bequeath,"  in  those  of  the  residuary 


estate  the  words  used  were  "devise 
and  bequeath."  HM,  that  the 
final  and  ultimate  division  did  not 
require  a  conversion  of  the  land 
into  money,  nor  was  such  a  con- 
version required  as  respects  the 
intermediate  income;  that,  there- 
fore, the  remaindermen  took  a 
vested  interest  in  the  lands;  and 
that  the  interests  of  the  grand- 
children were  not  cut  off  bv  a 
foreclosure  suit,  to  which  tn^ 
were  not  made  parties  Id, 

d.  When  the  mortgage  which  was 
foreclosed  was  assigned  to  8.,  the 
plaintiff  in  the  foreclosure  suit,  R. 
guaranteed  the  payment  of  one- 
half  thereof.  After  R's  death  & 
presented  a  daim  to  his  executrix, 
who  alone  qualified  and  acted,  Unr 
one-half,  which  was  disputed.  8. 
then  began  the  foreclosure;  the 
executrix  was  made  a  defendant 
and  answered.  Pursuant  to  k\ 
arran^ment  between  her  and  8. 
she  withdrew  her  answer  and  exe- 
cuted a  deed  to  S.  of  R/s  entire 
interest.  8.  in  return  withdrew 
his  claim  against  the  estate  and  on 
the  foreclosure  sale  bid  in  the 
property  for  the  full  amount  of 
the  mortgage*  Held,  that  the  deed 
was  not  a  good  execution  of  the 
power  of  sSe  and  was  invalid,  aa 
there  was  no  sale  such  as  the  will 
contemplated,  but  an  appropria- 
tion of  the  land  to  pay  a  debt, 
chargeable  primarilv  upon  the  per- 
sonal property,  without  an  order 
of  the  surrogate,  or  proof  that  the 
personalty  was  insufficient  to  pay 
debts;  also,  ^at  the  surrogate  was 
powerless  to  appropriate  the  land 
to  the  pajrment  of  aebta  except  in 
the  statutory  method.  Id, 

4.  Accoidingly  held,  that  the  title 
proffered  was  defective  and  the 
purchaser  was  not  bound  to  com- 
plete his  purchase,  /d 

5.  Where  a  stipulation  between  the 
parties  to  discontinue  an  action  in 
the  Marine  Court  of  the  city  of 
New  York  and  that  a  judgment 
therein  shall  be  discharged  and 
vacated  of  record  had  been  lost, 
hdd,  that  the  jud^ent-debtor 
could  maintain  an  action  to  estab- 
lish and  compel  the  specific  per- 
formance of   the  contract;  that. 
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aBsmning  such  debtor  had  a  rem- 
edj  by  motibn  in  the  Marine  Goort, 
as  to  which  qtutre,  this  was  no 
defense  to  the  action.  Deen  ▼. 
MUnd.  908 

6.  It  is  not  a  fatal  obstacle  to  a  suit 
for  a  specific  performance  that  the 
contract  does  not  relate  to  lands. 

Id, 

7.  In  such  an  action  it  appeared 
that,  upon  the  trial  of  an  action 
brought  by  the  defendant  against 
the  plaintiff  in  the  Supreme  Court, 
the  court  held  that  the  Marine 
Court  judgment  was  a  bar^  and 
thai  to  remove  the  obstacle  the 
parties  entered  into  the  stipulation 
to  discontinue.  Held^  that  there 
was  a  sufficient  consideration  for 
the  agreement.  Id. 

8.  It  seemi  an  agreement  to  discon- 
tinue an  action  includes,  as  a 
necessary  consequence  the  vaca- 
tion of  a  judgment,  either  inter- 
locutory or  final,  entered  therein. 

Id, 

9.  Mere  delay  for  a  period,  short  of 
that  prescribed  by  the  statute  of 
limitations,  does  not  necessarily 
bar  the  action  for  specific  per- 
formance of  such  an  agreement; 
It  must  appear  that  changes  have 
taken  place  and  circumstances  oc- 
curred, rendering  it  inequitable  to 
enforce  the  performance.  Id, 

10.  In  an  action  to  compel  the  spe- 
cific performance  of  a  contract  on 
the  part  of  defendant  to  purchase 
certain  property  situate  in  the 
county  of  New  York,  these  facts 
appeared:  C.  died  intestate  in  In- 
diana, in  1845,  seized  of  the  prem- 
ises. In  1850  one  P.,  a  creditor  of 
C,  obtained  letters  of  administra- 
tion of  his  goods,  etc.,  from  the 
Surrogate's  Court  of  Richmond 
county.  The  petition  upon  which 
the  letters  were  granted  stated  that 
C.   "died  poss^sed   of   personal 

Property  in  the  state  of  New  York." 
ub6e<]^uently,  and  before  letters 
were  issued,  the  petitioner  pre- 
sented an  affidavit  showing  the 
existence  of  asseta  In  Richmond 
county.  The  letters  recited  that 
C.  left  assets  unadministered  in 
said  county.  P.  subsequently  made 


due  application  for  authority  to 
mortgage,  lease  or  sell  the  real 
estate  of  C.  for  the  payment  of  his 
debts,  and  in  1851,  such  authority 
having  been  granted,  the  premises 
in  question  were  sold  to  plaintiff's 
testator,  A.,  who  died  in  1872.  In 
1886  the  agreement  in  question  was 
executed  '  between  his  executors 
and  defendant.  Defendant  ob- 
jected to  the  title  that  the  Surro- 
gate's Court  did  not  acquire  juris- 
oiction  to  issue  letters  to  P.  as  ad- 
ministrator of  C,  and  that  the  pro- 
ceedings instituted  by  P.  for  a  sale 
of  the  real  estate  were  defective 
and  ineffectual  to  confer  any  title 
to  the  land.  3eid,  untenable;  that 
the  statutory  requirement  of  assets 
in  the  county  was  met  by  the  peti- 
tioner; that  the  recital  in  the  letters 
was  prima  fade  evidence  of  (he 
existence  of  the  facts  stated,  and 
the  record  showed  that  the  neces- 
sary facts  were  alleged  and  proved 
upon  which  the  surrogate  acted  in 
granting  them;  that  his  determina- 
tion upon  the  proofs,  however 
erroneous,  cannot  be  disturbed  by 
an  attack  upon  it  in  a  collateral 
proceeding.  (yConrwr  v.  Hug- 
gins,  511 

11.  It  was  claimed,  and  it  appeared, 
that  the,  order  to  show  cause  why 
a  sale  should  not  be  had  was  made 
returnable  one  day  later  than  the 
time  limited  by  statute,  which  re- 
quires all  persons  interested  to 
appear  at  a  time  and  place  speci- 
fied, *'  not  less  than  six  weeks  nor 
more  than  ten  weeks  from  the 
time  of  making  such  order." 
(2  R.  8.  107,  g  5.)  Hdd,  that  there 
was  no  substantial  departure  from 
the  requirements  of  the  statute; 
that  if  there  was  an  irregularity, 
it  was  not  one  which  abridged  the 
rights  of  anyone,  and  was  not  a 
jurisdictional  defect.  Id, 

12.  The  trial  judge  found,  upon 
sufficient  evidence,  that  plaintiff's 
testator  had  been  in  continual  oc- 
cupation and  possession  of  the 
premises  in  question  under  a  claim 
of  title  founded  upon  deeds  from 
1851 ;  that  the  lands  had  been  pro- 
tected  by  a  substantial  enclosure; 
that  plaintiffs  and  their  testator 
had  paid  the  taxes  and  assessments 
upon  the  same.    After  testator's 
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death  the  plaintiffs  had  rented  the 
premises.  There  was  no  proof  or 
pretense  of  anj  other  claim  to  the 
property  lying  either  in  grant  or  in 
claim.  Mdd,  that  a  valid  grant 
must  be  presumed  as  arising  from 
an  exclusive  and  uninterrupted 
possession  under  a  claim  of  title 
founded  on  a  conveyance  for  more 
than  twenty  yeare;  that  such  a 
presumption  will  always  displace 
objections  based  on  flaws  in  the 
proceedings  in  which  the  title  has 
had  its  source  and  protect  it  from 
being  injured  by  their  disclosure. 

J3. 

18.  The  time  for  the  completion  of 
the  purchase  was  extended  by 
mutual  consent  to  Januaiy  17, 
1887.  EM,  th^X  interest  on  the 
purchase-money  should  be  com- 
puted from  that  time  only.       Id, 
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Chap.  508,  Laws  cf  1874. 
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Chap.  140,  LamqfieSO. 

Chap,  199,  Laws  of  1878. 
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See    Mayor,  etc.,  v.  Sonnebom,  423. 
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See    Harvey  v.  McDonnell,  526. 
Chap.  410,  Laws  of  1882,  §  86, 

«uM.  4. 
See    Oohen  v.  Mai^cT,  etc.,  582. 
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See    FiBople  v.  JEi^ay,  647. 

Chap.  206,  Xaw^/1888. 
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STATUTE  OP  LIMITATIONS. 
See  Ldotatiok  of  Actions. 

STIPULATION. 

1.  Where  a  stipulation  between  the 
parties  to  discontinue  an  action  in 
the  Marine  Court  of  the  city  of 
New  York  and  that  a  judgment 
therein  shall  be  discharged  and 
vacated  of  record  had  been  lost, 
held,  that  the  judgment-debtor 
could  maintain  an  action  to  estab- 
lish and  compel  the  specific  per- 
formance of  the  contract;  that, 
assuminflp  such  debtor  had  a 
remedy  by  motion  in  the  Marine 
Court,  as  to  which  qucsre,  Uiis  was 
no  defense  to  the  action.  Deen  v- 
MUne,  808 

2.  In  audi  an  action  it  appeared  that, 
upon  the  trial  of  an  action  brought 
l>v  the  defendant  against  the  plaint- 
m  in  the  Supreme  Court,  the  court 
held  that  the  Marine  Court  judg- 
ment was  a  bar,  and  that  to  remove 
the  obstacle  the  parties  entered 
into  the  stipulation  to  diflcontinue. 
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ffdd,  that  there  was  a  sufficient 
consideration  for  the  agreement 

Id. 


STREETS. 
J3ee  HiGHWATB. 

SUBROGATION. 

Where  the  purchaser  of  the  equity 
of  redemption  of  mortgaged  prem- 
ise, who  is  under  no  personal 
liability  to  paj  the  mortgaged 
debt,  pays  it  m  aid  of  his  own 
title,  or  procures  its  discharge  by 
giving  his  own  mortgage  upon  the 
premises  in  lieu  thereof,  as  against 
the  widow  of  his  erantor  who 
joined  with  her  husband  in  the 
mortgage,  but  not  in  the  deed, 
said  grantee  is  entitled  to  the  pro- 
tection of  the  mortgagee's  right  as 
against  the  dower  which  is  covered 
and  charged  by  the  mortgage. 
The  purchaser  .takes  his  land 
charged  as  surety  for  the  mort- 
gage debt,  and  having  paid  it,  has 
the  right,  as  against  the  mort- 
gagors, to  be  subrogated  to  the 
position  of  the  mortgagee  and  to 
stand  in  equity  as  the  purchaser 
and  holder  of  his  security,  and  the 
widow  seeking  to  enforce  in  equity 
her  right  of  dower,  is  bound  to 
allow  her  due  proportion  of  the 
mortgage  debt.  Eoenon  v. 
McMvXUii.  293 


SUPERIOR  COURT  (N.  Y.  CITY). 

The  Special  Term  of  the  Superior 
Court  of  the  city  of  New  York 
has  the  power  to  suspend,  by  order, 
the  operation  of  a  Judgment  ren- 
dered by  it  in  an  equity  case,  or 
to  relieve  the  defendant  from  the 
duty  of  immediate  obedience  pend- 
ing an  appeal  to  this  courts  where 
the  appeal  does  not  of  itself  re- 
lieve, and  a  mere  order  staying 
proceedings  on  the  part  of  plamtin 
would  not  effect  that  purpose. 
Qtnet  V.  Fn»t,,  etc.,  D,  dM.C.  Co. 

472 


SUPREME  COURT. 

L  Where  no  undertaking  has  been 
filed  or  served  upon  appeal  to  this 
court,  the  Supreme  Court  has  no 
power  to  grant  an  order  allowinff 
the  appelant  to  perfect  his  appe^ 
by  filing  an  undertaking.  jStdaon 
y.  Tenney,  616 

2.  Where,  in  an  action  for  the  disso- 
lution of  a  copartnership  and  for 
an  accounting,  an  order  was  entered 
by  consent  referring  it  to  a  referee 
named  to  hear  and  determine  the 
issues,  to  take  and  state  the  ac- 
counts and  report  the  amount  for 
which  judgment  should  be  entered 
in  favor  of  either  party  against  the 
other,  and  where,  upon  the  report 
of  the  referee,  which  did  not  con- 
tain separate  findings  of  law  and 
of  fact  as  required  by  the  Code  of 
Civil  Procedure  <§  1023),  and  was 
otherwise  informal  and  incomplete, 
an  interlocutory  judgment  was  en- 
tered, hdd^  that  the  Supreme  Court 
had  power  to  set  aside  the  report 
and  the  judgment,  and  with  the 
exercise  of  its  discretion  in  this 
respect  this  court  could  not  inter- 
fere; but  that  in  the  absence  of 
allegations  of  misconduct  on  the 
part  of  gthe  referee  the  Supreme 
Court  had  no  power  to  set  aside 
the  order  of  reference  and  all  pro- 
ceedings under  it  and  to  refer  the 
case  to  a  new  referee  to  try  the 
same,  de  now,  but  should  have  sent 
the  case  back  to  the  referee;  also, 
that  a  provision  In  the  order  that 
the  evidence  already  taken  might, 
by  the  consent  of  both  parties,  be 
read  before  the  new  referee,  did  not 
validate  it.    Maicasy.Leony,    619 

8.  As  to  whether  relief  will  be  given 
to  an  attorney,  having  a  lien  upon  a 
judgment  for  his  costs,  against  a 
fraudulent  satisfaction  thereof  bv 
his  client  upon  a  summary  appli- 
cation by  motion,  or  will  require 
him  to  briug  suit,  is  within  the 
discretion  of  the  Supreme  Court, 
and  its  determination  is  not  review- 
able here.    EotnttY.MerrUL   630 


SURROGATES'  COURTS. 
1.  Where,  upon  the  trial  of  an  issue 
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of  fact  bjr  a  surrogate,  the  evidence 
on  each  side  is  so  nearly  balanced 
that  a  determination  either  war 
would  not  be  reversed  upon  appeal, 
it  msLj  not  be  said  that  the  losing 
party  is  not  prejudiced  by  materiiu 
testimony  of  an  incompetent  wit- 
ness, g^ven  under  objection  and 
exception,  and  the  admission  of 
such  testimony  is  error  requiring  a 
reversal.    In  re  Eyioman,  02 

2.  Where  the  probate  of  a  will  is 
contested  on  the  ground  of  want 
of  testamentary  capaci^  on  the 
part  of  the  testator,  and  that  the 
will  was  not  duly  executed,  a 
legatee  or  devisee,  who  is  not  a 
subscribing  witness,  is  not  com- 
petent, under  the  Code  of  Civil 
Procedure  (§  839),  to  testify  to 
personal  transactions  or  communi- 
cyitions  with  the  decedent,  preced- 
ing, attending  or  succeeding  the 
execution  of  the  will.  Id, 

8.  This  rule  excludes  not  only  testi- 
mony of  transactions  direcUy  be- 
tween the  witness  and  the  deceased 
and  communications  made  by  the 
latter  to  the  iormer,  but  of  any 
transaction  between  the  deceased 
and  others,  in  any  portion  of  which 
the  witness  participated,  %t  any  con- 
versation in  his  hearing,  although 
not  with  or  addressed  to  him;  also, 
any  testimony  as  to  the  acts  and 
conduct  of  the  testator  observed 
by  the  witness  tendins;  to  show 
mental  capacity.  Id 

4.  The  provision  of  said  Code 
(g  2544),  providing  that  **  a  person 
is  not  disqualified  or  excused  from 
testifying  respecting  the  execution 
of  a  win  by  a  provision  therein 
whether  it  is  beneficial  to  him  or 
otherwise,"  refers  only  to  the  sub- 
•scribing  witnesses  to  a  will,  it  does 
not  operate  as  a  repeal  by  implica 
tion,  so  far  as  it  relates  to  testimony 
as  to  the  execution  of  a  will  of  the 
prohibitory  clause  above  referred 
to,  nor  does  it  authorize  or  permit 
a  beneficiary  under  tBe  will  to 
testify  where,  under  the  former 
clause,  his  testiniony  would  be 
excluded.  Id, 

((.  Although  Surrogates' Courts  are 
courts  or  special  and  limited  juris- 
diction, where  jurisdiction  to  act 


exists  their  orders  or  decrees  are 
conclusive  until  they  are  revoked 
or  reversed  on  appeal.  (2  R.  S. ,  80, 
§  56.)    (y  Connor  v.  HuggiM,    511 

0.  That  conclusiveness,  in  the  absence 
of  fraud  or  collusion,  attaches  in  a 
case  where  a  jurisdictional  fact  is 
in  question  and  it  appears  there 
was  proof  with  respect  to  its  exist- 
ence, upon  which  the  surrogate 
decided.  Id. 

7.  A  surrogate  is  not  confined  to  any 
form  of  procedure  or  mode  of 
proof  in  acting  upon  an  application 
for  letters  of  aaministration,  and 
may  take  proof  by  affidavit.      Id, 

8.  The  administration  of  assets  of  the 
estate  of  a  decedent  is  peculiarly 
within  the  cognizance  of  eauity, 
and  a  Surrogate's  Court,  in  adjust- 
ing the  accounts  of  executors  or 
acuninistrators,  is  governed  by 
principles  of  equity  as  well  as  of 
law;  it  is  not  prevented  bj  any 
rule  of  law  from  doing  exact  justice 
to  the  parties,  according  to  the 
equities,  within  the  confines  onlf  of 
statutory  provisions.     In  re  mUs. 
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9.  Y.  died,  leaving  a  widow  but  no 
children.  His  will,  after  a  pro- 
vision made  for  his  wife,  contamed 
this  clause:  "  This  provision  to  be 
accepted  by  my  wife  in  lieu  of  her 
dower  right  and  distributive  thare 
in  my  estate,  she  to  make  her  elec- 
tion, whether  she  accepts  this  pro- 
vision of  my  will,  within  sixty 
days  from  the  time  of  proving  t|ie 
same.  '*  The  widow  within  the  time 
specified  made  her  election,  reject- 
ing the  provision.  The  residuary 
estate  was  given  to  a  nephew  of 
the  testator.  In  proceedmgs  for 
the  probate  of  the  will,  hM,  that, 
aside  from  her  dower  right,  the 
widow  was  entitled  to  such  share 
of  the  personal  estate  as  the  law 
would  have  given  her  had  the  de- 
ceiised  died  intestate.  In  r$ 
Towers,  6<» 

10.  The  executor  claimed  that  the 
widow  had  no  right  to  raise  the 
question  of  construction,  upon  pro- 
bate of  the  will,  as  it  involved  both 
real  and  personal  estate.  HM, 
untenable;  that  the  widow  simply 
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put  in  issue  a  disposition  of  per- 
sonal property,  and  such  a  disposi- 
tion the  Code  of  Civil  Proceaui*e 
(S  2624)  permits  a  party  to  put  in 
issue  upon  probate.  Id. 


SUSPENSION   OF   POWER  OF 
ALIENATION. 

1.  The  will  of  H.,  after  authorizing 
and  directing  his  executor  to  ' '  par- 
tition, divide  and  apportion"  his 
residuary  estate  among  his  children 
living  at  the  time  of  such  partition, 
and  the  issue  of  any  child  or 
children  who  had  died  leaving 
issue,  provided  as  follows:  "Ana 
I  do  hereby  give,  devise  and 
bequeath  to  ^ich  of  my  said 
children  the  share  or  portion  of  mv 
said  estate  so  to  be  partitionea, 
divided  and  apportioned  to  them, 
respectively,  as  aforesaid.  ♦  »  » 
If  any  of  my  children  shall  die 
without  issue  before  such  parti- 
tion and  division  shall  be  made, 
then  I  give  the  portion  of  such 
deceased  child  'equally  to  the 
brothers  and  sisters  of  such  de- 
ceased child.  ♦  <*  »  If  any  of 
my  said  children  shall  die  leaving 
issue,  then  the  child  or  children 
(who  shall  be  living  at  the  time 
of  such  partition)  of  such  deceased 
child  of  mine  shall  take  and  have 
the  share  or  portion  which  the 
parent  would  have  if  living. 
*  *  *  It  is  my  will  that  my 
executor  make  the  partition  »  »  * 
as  soon  after  my  decease  as  prac- 
ticable, having  reference  to  the 
condition  of  my  estate;  but  as  he 
.may  find  it  necessary  to  realize 
upon  securities,  and  sell  and  con- 
vert into  money  both  real  and  per- 
sonal property,  »  »  ♦  which 
he  may  not  be  able  speedily  to 
make  without  sacrifice  and  loss 
to  my  estate,  he  shall  not  be  com- 
pelled to  make  such  partition, 
etc.,  ♦  »  »  until  after  the  lapse 
of  five  years  from  the. probate  of 
this  will."  The  executor  was  di- 
rected, until  the  partition  of  the 
estate,  to  pay  $2,400  per  annum  to 
each  of  the  children  from  the  testa- 
tor's decease,  and  to  charge  the 
Eayment  to  the  child  as  ^urt  of 
is  or  her  share  of  the  estate. 
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The  executor  was  authorized  to 
take  entire  charge  of  all  the  real 
and  personal  estate,  to  lease,  col- 
lect rents,  insure,  repair,  nuike  in- 
vestments, pay  taxes,  etc.  All  of 
the  testator's  children  were  living 
and  of  full  age  at  the  time  of  his 
decease.  In  an  action  for  the  con- 
struction of  the  will,  heldy  that  no 
unlawful  perpetuity  was  created 
by  authorizing  the  executor  to 
delay  partitiomng  the  estate  for 
five  years,  as  the  power  of  sale 
was  not  suspended;  and  that  there 
was  no  equitable  conversion  of  the 
realty  into  personalty,  the  power 
of  sale  not  being  absolute.  Msnder- 
san  y.  Hendermn,  1 

2.  Also,  ?idd,  that  the  provision 
restricting  the  limitation  over  to 
such  of  me  issue  of  a  deceased 
child  as  "shall  be  living  at  .the 
time  of  such  partition,"  was  void, 
as  it  would  prevent  the  absolute 
vesting  of  the  share  in  the  issue 
of  a  deceased  cl^d  at  the  time  of 
the  parent's  death;  but  as.  it  was 
inconsistent  with  the  earlier  pro- 
visions of  the  same  clause,  and 
unnecessary,  so  far  as  the  perfect- 
ing of  a  testamentary  scheme  for 
disposing  of  the  residuary  estate 
is  concerned,  it  should  not  be 
allowed  to  prevail  over  the  pre- 
ceding direction,  when  by  cutting 
it  off  and  disregarding  it  as  a  void 
direction,  the  will  could  be  effect- 
uated according  to  the  plain  and 
just  intent  of  the  testator.         Id. 

8.  If  the  principal  disposition  of  a 
will  can  be  upheld,  ulterior,  con- 
tingent limitations,  which  threaten 
violation  of  statutory  rules  respect- 
ing the  ownership  of  property,  if 
separable  from  the  principal  dis- 
positions, may  ana  should  be 
disregarde(L  Id. 

4.  In  1858,  C,  in  contemplation  of 
marriage,  executed  a  trust  deed  of 
all  her  estate,  real  and  personal,  to 
certain  trustees  to  hold  the  same 
during  coverture  or  until  her 
death, if  she  should  ''not  survive 
her  said  coverture,"  and  apply  tlfb 
profits  and  income  "as  received, 
and  not  by  anticipation,"  to  her 
sole  and  separate  use.  In  case  of 
her  death   during   coverture  the 
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Sowers  of  the  corporation  must  be 
eemed  to  extend  to  the  accom- 
plishment of  legitimate  corporate 
acts,  and  to  whatever  may  be 
within  the  scope  of  the  legislative 
grant.  Id. 

7.  It  is  for  the  Supreme  Court  to  in- 
vestigate the  facts  upon  which  the 
corporation  claims  the  right  to 
take  private  property  against  the 
owner's  will,  and  thereupon  to  de- 
cide whether  a  sufficient  ground 
exists.  Id. 

8.  It  9eemi,  if  the  corporate  charter 
authorizes  the  proposed  taking  and 
the  action  of  the  corporation  ap- 
pears to  be  free  from  any  imputa- 
tion of  unworthy  or  dishonest 
motives,  the  court  may  not  inter- 
fere with  the  exercise  of  the  power; 
the  only  limit  to  its  exercise  is  the 
reasonable  necessity  of  the  corpor- 
ation in  the  discharge  of  its  duty 
to  the  public.  Id. 

9.  Where  the  Supreme  Court  has 
granted  such  an  application,  and 
the  power  to  take  lands  for  the 
corporate  purposes  is  found  clearly 
to  exist  in  the  charter  and  general 
law,  and  the  purpose  statea  is  one 
within  the  contemplation  of  the 
legislative  act,  this  court  will  not 
interfere  with  the  conclusions  of 
the  Supreme  Court  as  to  the  neces- 
sity for  taking  the  land,  if  reached 
after  due  proceedings  as  prescribed ; 
its  review  will  be  confined  to  those 
questions  which  relate  to  the  valid- 
ity and  legality  of  the  proceedings. 

10.  The  act  of  1873  (Chap.  647,  Laws 
of  1878),  requiring  the  B.  S.  &  F, 
F.  R.  R.  Co.,  a  street  railroad  cor- 
poration organized  under  the  Gen- 
eral Railroad  Act  (Chap.  140,  Laws 
of  1850).  to  pay  into  the  treasury 
of  the  city  bi  New  York  one  per 
cent  of  the  gross  receipts  instead 
of  a  license  fee  as  before  prescribed 
(Chap.  199,  Laws  of  1878),  is  con- 
stitutional; it  must  be  deemed  an 
alteration  and  amendment  of  the 
charter  of  the  company,  and  so  is 
within  the  power  reserved  to  the 
legislature  by  the  general  act,  the 
provisions  of  the  Revised  Statutes 
to  which  corporations  organized 
under  said  act  are  by  its  terms 


made  subject  and  the  state  Con> 
stitution.  (Art.  8,  g  1.)  Mayor, 
etc.,  V.  Tmnty-third  St.  R.  R.  Co. 

811 

11.  The  said  company  leased  its  prop- 
erty rights,  privileges  and  fran- 
chises to  the.  defendant.  There 
was  nothing  in  the  lease  imposing 
upon  the  lessee  the  obligation  to> 
pay  the  percentage.  In  an  action 
to  compel  such  payment,  hdd,  that 
whUe  no  such  obligation  was  im- 
posed hy  the  acts  authorizing  said 
company  to  lease  its  road  (Chap. 
199,  Laws  of  1878;  chap.  889,. 
Laws  of  1875)  or  by  any  statute, 
defendant  upon  takmg  tiie  place 
of  its  lessor,  as  to  its  c&rter  nghts 
and  power,  took  its  place  also,  as 
to  its  charter  obligation  and  duties, 
and  was  not  entitled  to  exercise  the 
former  without  dischargine  the 
latter,  and  that,  therefore,  the  ac^ 
tion  was  maintainable.  Id, 

12.  The  duty  of  active  vigilance  re- 
quired of  persons  going  upon  rail- 
road tracts  must  be  adapted  to  the 
circumstances  of  the  case,  and 
when  the  company,  by  its  own 
conduct  and  its  puolished  r^ffular 
tions,  has  led  the  public  to  believe 
trains  wiL  not  be  run  upon  its 
tracks  at  specified  times  and  places, 
persons  having  occasion  to  cross 
them  have  the  right  to  rely  upon 
these  assurances,  and  are  not  neces 
sarily  ffuilty  of  negligence  when 
injurea  by  prohibited  trains  whUe 
doing  so.  Parions  v.  JV.  T.  C. 
d  KR  R.  R.  Co.  865 

13.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  M.,  plaintifF's  testator, 
these  facts  appeared:  M.  was  a 
paaaenger  on  one  of  defendant's 
trains  going  north;  he  got  out  at  a 
way-stat7on  on  the  west  side  of  the 
track,  walked  quite  rapidly  to  tiie 
north  a  short  distance  by  the  side 
of  the  train,  and  then,  in  attempt- 
ing to  cross  a  track  to  the  west, 
was  struck  and  killed  by  a  freight 
engine  which  was  moving  rapidly 
backward.  When  he  saw  the 
engine  he  attempted  to  Jump  from 
the  track,  but  failed  to  escape. 
The  accident  occurred  within  the 
station-yard  upon  grounds  where 
passengers   were    accustomed   to 
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1  and'TepasB  in  going  to  and 
from  trainn.  Defendant's  rules 
require  freight  trains  to  approach 
stations  slowly  and  to  stop  before 
reaching  a  station,  al  whicn  a  t)as> 
senger  train  is  landing  or  receiving 
passengers.  The  freight  train  was 
visible  from  the  station  at  the  dis- 
tance of  about  three  hundred  feet, 
but  was  partially  concealed  from 
view  by  a  curve  in  the  road  and 
by  trusses  on  a  bridge  which  it 
crossed  before  reaching  the  station, 
and  about  twentv  feet  south  of 
which  the  decedent  was  killed. 
No  one  saw  the  engine  approach- 
ing until  it  got  upon  the  bridge. 
The  freight  tram  was  moving 
about  forty  feet  a  second;  not 
more  than  ten  seconds  ekq^tsed  be- 
tween the  time  M.  alighted  and 
when  he  was  struck.  During  this 
time  the  engine  of  the  passenger 
train  was  blowing  off  steam,  mak- 
ing a  loud  noise.  Held,  that  the 
case  was  properly  submitted  to 
the  jury  and  the  evidence  justified 
a  verdict  for  plaintiff;  that  M., 
having  once  looked  when  he 
alighted  and  seeing  no  train,  had  a 
right  to  assume  none  would  be 
coming  at  such  a  rate  of  speed  as 
would  preclude  him  from  crossing 
the  track;  also,  that  it  was  imma- 
terial Whether  H.  when  he  alighted 
ceased  to  be  a  passenger  or  not. 

Jd. 

14.  Defendant  claimed  and  gave  evi- 
dence tending  to  show  that  the 
engineer  in  charge  of  the  freight 
engine  attempted  to  stop  the  train 
on  approaching  the  station,  by  re- 
versing the  lever  and  shutting  off 
steam,  but  was  temporarily  aisa- 
bled  from  controlling  it  by  a  blow 
received  from  the  lever,  which 
slipped  from  its  position  after  bdng 
reversed  and  struck  him.  Expert 
testimony  was  given  tending  to 
show  that  such  an  accident  could 
not  occur  if  the  lever  was  properly 
reversed  ezc^t  from  a  aefective 
appliance.  Mdd,  that  the  fact  that 
the  engineer  was  thus  disabled  did 
not  excuse  defendant  from  the 
charge  of  negligence.  Id, 

16.  i^M^fiM  a  passenger  on  a  railroad 
train  does  not  lose  his  character  as 
such  by  alighting  at  a  regular  sta- 
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tlon,  although  he  has  not  yet  arrived 
at  the  terminus  of  his  Journey.  Id, 

1ft.  An  action  against  a  railroad  cor- 
poration to  recover  the  amount  of 
mterest  coupons  upon  bonds  issued 
by  another  similar  corporation, 
based  upon  an  agreement  between 
the  two  comx>anies,  by  which  de- 
fendant has  become  liable  for  their 
payment,  is  not  an  action  *'  founded 
upon  a  note  or  other  evidence  of 
debt,  for  the  absolute  payment  of 
money  "  within  the  meanmg  of  the 
provision  of  the  Ck)de  of  Civil  Pro- 
cedure giving  to  such  an  action 
against  a  corporation  a  preference 
upon  the  calendar.  (§  791,  sub.  8. ) 
BOkemm  v.  R  R  H,  Co.  617 

17.  Nor  do  the  facts,  upon  which 
such  an  action  is  based,  furnish  a 
reason  for  giving  it  a  preference, 
by  the  court,  in  the  exercise  of 
its  discretion;  plaintiff  stands  in 
no  better  position  than  ordinary 
litigants.  /a. 

18.  The  neglect  of  the  employes  of  a 
railroad  company  to  ring  the  bell 
or  blow  the  whistle  of  an  engine 
approaching  a  crossing  does  not 
excuse  a  traveler  on  the  highway 
f  rom  eKercising  care  on  his  part,  in 
looking  and  listening  before  cross- 
ing the  railroad  tracks,  in  order  to 
escape  the  danger  of  moving  trains. 
OWfcn  V.  Prat,,  ^te.,  D.  £  H,  C. 
Co,  667 

The  act  of  1878  {Cha^,  185, 

Latos  of  1878),  aiUhoriziiig  a  corpora- 
tion orgaaUzod  under  the  act  of  186B 
( Chap,  842,  Law9  of  \  868),  far  ike  pur- 
pose  of  transmitting  letters,  packages, 
etc  J  ty  means  of  pneumatic  ttibes,  to 
irantfiyrm  itself  into  a  railroad  corpo- 
ration, unconstitutional. 

Bee  Astor  v.  K  T,  A.  R,  Co,      98 


RECEIVER. 

In  an  action  to  dissolve  a  law  firm, 
determine  ltd  assets  and  procure  a 
sale  of  them  and  a  settlement  of  the 
partnership  affairs,  the  oomplidnt 
alleged  that  certain  abstracts  of  title 
to  rSd  estate  in  New  York  and  New 
Jersey  were  i)art  of  the  assets.  Tlie 
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answer  denied  the  ownership  by 
the  firm  of  said  abstracts.  An  order 
was  made,  under  objection  by  de- 
fendants, appointing  a  receiver 
pendente  lite  and  directing  him  to 
take  possession,  amon^  other  things, 
of  the  abstracts  of  title  in  posses- 
;Bion  of  said  firm,  and,  within  fif- 
jteen  days  after  his  qualification,  to 
^expose  to  sale,  and  sell,  the  same, 
although  no  special  or  immediate 
nocessity  for  their  sale  was  shown 
by  t^e  papers. ,  Meld,  error,  as  by 
,tw  oruer  the  court  determined  a 
mateijal  issue  upon  affidavits  in  an- 
>ticipation  of  the  trial  and  the  de- 
;termination  of  the  issues  joined; 
jthSit  the  abstracts  ought  to  remain 
in  possession  of  the  receiver,  free 
of  access  to  all  parties,  until  the 
trial  and  ultimate  determination  of 
.the  rights  of  the  respective  parties. 
Mru^  y.  Jay.  482 


jRECO  VER  Y  OP  POSSESSION  OP 
PERSONAL  PROPERTY. 

See  .Claim  and  Delivery. 


REFERENCE. 

1 .  Where,  in  an  action  for  the  dis- 
solution of  a  copartnership  and  for 
an  accounting,  an  order  was  en- 
tered by  consent  referring  it  to  a 
referee  named  to  hear  and  determ- 
ine the  issues,  to  U^ke  and  state  the 
accounts  and  report  the  amount 
for  which  judgment  should  be 
entered  in  laTor  of  either  party 
ragainst  the  other,  and  where,  upon 
-the  report  of  the  referee,  which  did 
jiot  contain  separate  findings  of  law 
and  of  fact  as  required  by  the  Code 
of  Civil  Procedure  (8  1028)  and 
was  otherwise  informal  and  incom- 
plete, an  interlocutory  judgment 
was  entered,  held,  that  the  Supreme 
Court  had  power  to  set  s^de  the 
report  and  the  judgment,  and  with 
the  exercise  of  its  discretion  in  this 
respect  this  court  could  not  inter- 
fere; but  that  in  the  absence  of 
allegations  of  misconduct  on  the 
part  of  the  referee  the  Supreme 
Court  had  no  power  to  set  aside 
•the  order  of  reference  and  all  pro- 
ceedings under  it  and  to  refer  the 


case  to  a  new  referee  to  try  the 
same,  de  now,  but  should  have 
sent  the  case  back  to  the  referee; 
also,  that  a  provision  in  the  order 
that  the  evidence  alr^idy  taken 
might,  by  the  consent  of  both 
parties,  be  read  before  the  new 
referee,  did  not  validate  it.  Maieas 
V.  Leany,  619 

2.  It  eeevM,  if  the  referee  committed 
any  errors  of  law  or  fact,  the 
remedy  was  by  appeal  from  the 
judgment  entered  upon  his  report. 

Id. 


RELIGIOUS  CORPORATIONS. 

1.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  888,  §  4,  sub.  7), 
exempting  from  taxation  "the 
personal  property  of  every  incor- 
porated company  not  made  liable 
to  taxation  on  its  capital  in  the 
fourth  title  *'  of  the  chapter  con^n- 
ing  it,  does  not  include  an  incor- 
ix>rated  college  or  religious  society. 
Cailin  v.  Trustees,  etc.  138 

2.  A  religious  society,  therefore,  in- 
corporated under  the  general  act 
of  1818  (Chap.  60,  Laws  of  1818), 
providing  for  the  incorporation  of 
such  societies,  and  a  college  not 
specially  exempted  from  taxation 
by  its  charter  or  some  special  act, 
are  included  in  the  provision  of 
the  collateral  inheritance  tax  act 
(Chap.  718,  Laws  of  1887),  which 
subjects  to  the  tax  imposed  by 
the  act  all  property  which  shall 
pass  by  will  to  any  "  body,  politic 
or  corporate  ♦  *  ♦  other  than 
to  *  *  *  the  societies,  cor- 
porations and  institutions  now 
exempted  by  law  from  taxation." 

Id. 


REMAINDERS, 
ifite  Wills. 

REMEDIES. 

1.  Money  in  the  hands  of  one  pecBon 
to  which  another  is  equitably  en- 
titled, may  be  recovered  by  the 
latter  in  a  common-law  action  for 


INDEX. 


739 


money  had  and  received,  subject 
to  the  restriction  that  the  mode  of 
trial  and  the  relief  which  can  be 
given  in  a  legal  action  is  adapted 
to  the  exifi^encies  of  the  case  and  is 
capable  oi  adjustment  in  such  an 
action  without  prejudice  to  the 
interests  of  other  parties.  EoberU 
y.  My.  128 

2.  No  privity  of  contract  is  required 
to  sustain  such  an  action,  except 
that  which  results  from  the  cir- 
cumstances, and  it  is  immaterial 
whether  defendant's  original  pos- 
session was  rightful  or  wrongful. 

Id. 

8.  The  fact  that  the  relation  between 
the  parties  has  a  trust  character 
does  not,  ip»}  j[aeto,  in  all  cases, 
exclude  the  jurisdiction  of  a  court 
of  hiw.  *  Id. 

4.  So  long  as  the  purchaser  of  lands 
remains  in  possession  under  his 
deed  he  has  no  defense  to  an  action 
for  the  purchase-price.  His  remedy 
in  case  of  failure  or  defect  in  title 
is  by  action  on  the  covenants  in  his 
deed  or  contract.     ICirtz  v.  Feck. 


6  In  pursuance  of  an  ante-nuptial 
agreement,  T.,  defendant's  testator, 
executed  to  plaintiff,  his  wife,  an 
iuBtrument,  by  which  he  agreed  to 
pay  to  her  $10,OuO  at  his  death, 
provided  she  lived  with  him  as  his 
wife  up  to  that  time  and  faithfully 
performed  the  duties  of  that  rela- 
tionship. Subsequently  the  parties 
executed  another  instrument,  by 
which  plaintiff,  in  consideration 
of  $5,000  then  paid  to  her  by  her 
husband,  released  and  canceled  the 
former  agreement.  In  an  action 
upon  the  original  agreement,  held, 
that  while  the  later  one,  so  long  as 
it  remained  executory,  could  not 
have  been  enforced,  yet  having 
been  executed,  in  the  absence  of 
any  allegation  of  fraud,  plaintiff 
was  not  entitled  to  be  relieved 
therefrom;  that  having  released 
her  husband's  obligation  she  could 
be  reinstated  in  her  rights  under  it 
only  by  a  suit  in  equity  instituted 
for  that  purpose.  TaUinger  v. 
Mandeville.  427 

When  refMdy  for  error  com- 


mitted by  rtferee  U  by  appeal,  not  by 
application  to  tet  akde  report  and 
wrder  of  r^erence. 
See  liaieae  v.  Leony.    {Mem.)    619 


REPLEVIN. 
See  Claim  and  Deliyeby 

SAVINGS  BANKS. 

1.  J.  deposited  a  smn  of  money  with 
defendant  in  trust  for  E.,  his  wife, 
plaintiff's  testatrix.  A  pass-book 
was  delivered  to  him.  After  the 
death  of  both  husband  and  wife 
and  the  issuing  of  letters  testa- 
mentary to  plaintiff,  he  called  with 
them  at  defendant's  bank  and  de- 
manded payment  of  the  deposit; 
he  was  told  by  one  of  its  officers 
that  it  would  be  paid  to  him  when 
he  came  with  the  paB»>book  which 
was  then  in  possession  of  the  ex- 
ecutor of  J.;  thereafter  the  latter 
presented  the  pass-book,  together 
with  proof  of  his  appointment, 
and  thereupon  defendant  paid  the 
deposit  to  him  on  surrender  of  the 
pass-book.  In  an  action  to  re- 
cover the  sum  deposited  it  appeared 
that  plaintiff,  after  learning  of  the 
payment,  brought  suit  against 
J.'s  executor  to  recover  the  money 
so  paid  and  recover  judgment 
therein,  and  being  unable  to  collect 
the  same,  brought  this  action. 
ffdd  (RuGER,  Ch.  J.,  dissenting), 
that  plaintiff  had  an  election  of 
remeaies,  t.  e.,  either  an  action 
against  defendant  to  recover  the 
deposit,  or  an  action  against  J.'s 
executor  for  money  had  and  re- 
ceived; but  he  was  not  entitled  to 
both,  and  by  electing  the  latter 
remedy  he  lost  the  former,  as  by  so 
doing  he  adopte<l  and  ratified  the 
action  of  defendant  in  making  the. 
payment,  and  this  would  be  a  good 
defense  in  an  action  by  defendant 
against  J.'s  3xecutor  to  recover 
back  the  money  paid  to  him. 
Fowler  v.  Bowery  Savings  Bk.    460 

2.  It  seems  that  if  the  money  had 
been  left  on  special  deposit,  plaint- 
iff could  have  pursued  it  m  the 
hands  of   said   executor  without 
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loeiog    his    remedy    against   de- 
fendant. Id, 

8.  The  defense  that  the  payment  by 
the  bank  had  been  adopted  and 
ratified  by  plaintifit  was  not  set  up 
in  the  answer.  This  objection 
was  not  raised  upon  the  trial,  and 
all  the  facts  pertaining  to  such 
defense  were  proved  without  ob- 
jection and  were  found  by  the 
court.  Held,  that  the  objection 
was  not  available  here.  Id. 


SPECIFIC  PERPORMANCK 

1.  In  proceedings  to  compel  a  pur- 
chaser at  a  partition  sale  to  com- 
Slets  his  purchase^  it  appeared  that 
;.  formerly  owned  an  undivided 
seven-tenths  of  the  land  in  ques- 
tion ;  he  conveyed  two-tenths,  and 
thereafter  executed  a  deed  which 
purported  to  convey  his  remaining 
interest^  and  under  this  deed  the 
parties  claimed  title  to  one-half. 
It  apx>eared,  however,  that  the 
intent  was  to  convey  but  two- 
tenths.  Held,  that,  as  the  deed 
was  liable  to  be  reformed  as  against 
all  the  parties,  it  was  to  be  assumed 
that  the  reformation  might  occur, 
and,  therefore,  in  this  respect  the 
title  was  defective.  BcnoUe  v. 
ScJwOe.  261 

2  The  will  of  R.,  after  giving  cer- 
tain specific  legacies,  gave  to  his 
executors  his  residuary  estate  in 
trust,  with  power  to  receive  the 
rents  and  profits,  sell  and  convey 
the  property,  invest  both  the  rents 
and  profits  and  proceeds  of  sale 
' '  and  to  divide  and  apply  the  same 
and  income  thereof"  as  directed, 
i.  €.,  to  apply  the  income  of  two- 
sixths  of  ''said  residue  and  re- 
mainder" to  the  use  of  his  wife 
for  life,  with  remainder  over  to 
his  children,  and  to  apply  the 
income  of  one^ixtn  to  each  of  his 
four  children  during  life,  with 
remainder  over  to  me  issue  oi 
such  child,  and  wilh  authority  to 
advance  to  each  child  a  specified 
sum  out  of  the  principal  if  the 
executors  should  deem  best.  In 
the  gift  of  the  legacies  the  testa- 
tor used  the  words  "give  and 
bequeath,"  in  those  of  the  residuary 


estate  the  words  used  were  "  devise 
and  bequeath."  HM,  that  the 
final  and  ultimate  division  did  not 
require  a  conversion  of  the  land 
into  money,  nor  was  such  a  con- 
version required  as  respects  the 
intermediate  income;  that,  there- 
fore, the  remaindermen  took  a 
vested  interest  in  the  lands;  and 
that  the  interests  of  the  grand- 
children were  not  cut  off  by  a 
foreclosure  suit,  to  which  they 
were  not  made  parties  Id, 

8.  When  the  mortgage  which  was 
foreclosed  was  assigned  to  8.,  the 
plaintiff  in  the  foredosure  suit,  R. 
guaranteed  the  payment  of  one- 
half  thereof.  After  R%  death  S. 
presented  a  daim  to  his  executrix,, 
who  alone  qualified  and  acted,  for 
one-half,  which  was  disputed.  8. 
then  began  the  foreclosure;  the 
executrix  was  made  a  defendant 
and  answered.  Pursuant  to  an. 
arrangement  between  her  and  8. 
she  withdrew  her  answer  and  exe- 
cuted a  deed  to  S.  of  R/s  entire 
interest.  8.  in  return  withdrew 
his  claim  against  the  estate  and  on 
the  foreclosure  sale  bid  in  the 
property  for  the  full  amount  of 
the  mortgage.  Held,  that  the  deed 
was  not  a  good  execution  of  the 
power  of  sale  and  was  invalid,  as 
there  was  no  sale  such  as  the  will 
contemplated,  but  an  appropria- 
tion of  the  land  to  pay  a  debt, 
chargeable  primarily  upon  the  per- 
sonal property,  without  an  order 
of  the  surrogate,  or  proof  that  the 
personalty  was  insufficient  to  pay 
debts;  also,  that  the  surrogate  was 
powerless  to  appropriate  the  land 
to  the  payment  of  debts  except  in 
the  statutory  method.  Id, 

4.  Accordingly  held,  that  the  title 
proffered  was  defective  and  the 
purchaser  was  not  bound  to  com- 
plete  his  purchase.  Id» 

5.  Where  a  stipulation  between  the 
parties  to  discontinue  an  action  in 
the  Marine  Court  of  the  city  of 
New  York  and  that  a  judgment 
therein  shall  bo  discharged  and 
vacated  of  record  had  been  lost, 
liM,  that  the  judgment-debtor 
could  maintain  an  action  to  estab- 
lish and  compel  the  specific  per- 
formance of   the  contract^  that. 
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assuming  such  debtor  had  a  rem- 
edy by  motion  in  the  Marine  Court, 
as  to  which  gucsre,  this  was  no 
defense  to  the  action.  Deen  v. 
MUne.  808 

6.  It  is  not  a  fatal  obstacle  to  a  suit 
for  a  specific  performance  that  the 
contract  does  not  relate  to  lands. 

Id, 

7.  In  such  an  action  it  appeared 
that,  upon  the  trial  of  an  action 
brought  by  the  defendant  lueainst 
the  plaintiff  in  the  Supreme  Court, 
the  court  held  that  the  Jtfarine 
Court  judgment  was  a  bar,  and 
that  to  remove  the  obstacle  the 

.  parties  entered  into  the  stipulation 
to  discontinue.  Eeld,  that  there 
was  a  suf&cient  consideration  for 
the  agreement.  Id. 

8.  Itseemi&n  a^;zeement  to  discon- 
tinue an  action  includes,  as  a 
necessary  consequence  the  vaca- 
tion of  a  judgment,  either  inter- 
locutory or  final,  entered  therein. 

Id. 

9.  Mere  dela^  for  a  period,  short  of 
that  prescribed  by  the  statute  of 
limitations,  does  not  necessarily 
bar  the  action  for  specific  per- 
formance of  such  an  agreement; 
it  must  appear  that  changes  have 
taken  place  and  circumstances  oc- 
curred, rendering  it  inequitable  to 
enforce  the  performance.  Id. 

10.  In  an  action  to  compel  the  spe- 
cific performance  of  a  contract  on 
the  pNEurt  of  defendant  to  purchase 
certain  property  situate  in  the 
county  of  New  York,  these  facts 
appeared:  C.  died  intestate  in  In- 
diana, in  1845,  seized  of  the  prem- 
ises. In  1850  one  P.,  a  creditor  of 
C,  obtained  letters  of  administra- 
tion of  his  goods,  etc.,  from  the 
Surrogate's  Court  of  Richmond 
county.  The  petition  upon  which 
the  letters  were  granted  stated  that 
C.   "died  posB^sed  of  personal 

Property  in  the  state  of  New  York." 
ubsequently,  and  before  letters 
were  issued,  the  petitioner  pre- 
sented an  fl[ffldavit  showing  the 
existence  of  assets  in  Bichmond 
county.  The  letters  recited  that 
C.  left  assets  unadministered  in 
said  county.  P.  subsequently  made 


due  application  for  authority  to 
mortgage,  lease  or  sell  the  real 
estate  of  C.  for  the  payment  of  his 
debts,  and  in  1851,  such  authority 
having  been  granted,  the  premises 
in  qu^on  were  sold  to  plaintiff's 
testator,  A.,  who  died  in  1872.  In 
1886  the  agreement  in  question  was 
executed  '  between  his  executors 
and  defendant.  Defendant  ob- 
jected to  the  title  that  the  Surro- 
gate's Court  did  not  acquire  juris- 
diction to  issue  letters  to  P.  as  ad- 
ministrator of  C,  and  that  the  pro- 
ceedings instituted  by  P.  for  a  sale 
of  the  real  estate  were  defective 
and  ineffectual  to  confer  any  title 
to  the  land.  MM,  untenable;  that 
the  statutory  requirement  of  assets 
in  the  county  was  met  by  the  peti- 
tioner; that  the  recital  in  the  letters 
was  prima  faeis  evidence  of  Uie 
existence  of  the  facts  stated,  and 
the  record  showed  that  the  neces- 
sary facts  were  alleged  and  proved 
upon  which  the  surro^te  acted  in 
granting  them;  that  his  determina- 
tion upon  the  proofs,  however 
erroneous,  cannot  be  disturbed  by 
an  attack  upon  it  in  a  collateral 
proceeding.  O'Connor  v.  Hug- 
gini.  511 

11.  It  was  claimed,  and  it  appeared, 
that  the,  order  to  show  cause  why 
a  sale  should  not  be  had  was  made 
returnable  one  day  later  than  the 
time  limited  by  statute,  which  re- 
quires all  persons  interested  to 
appear  at  a  time  and  place  speci- 
fied, *'  not  less  than  six  weeks  nor 
more  than  ten  weeks  from  the 
time  of  making  such  order." 
(2  R  S.  107,  g  5.)  EM,  that  there 
was  no  substantial  departure  from 
the  requirements  of  the  statute; 
that  if  there  was  an  irregularity, 
it  was  not  one  which  abridged  the 
rights  of  anyone,  and  was  not  a 
jurisdictional  defect.  Id. 

12.  The  trial  judge  found,  upon 
sufficient  evidence,  that  i)laiutiff's 
testator  had  been  in  continual  oc- 
cupation and  possession  of  the 
premises  in  question  under  a  claim 
of  title  founded  upon  deeds  from 
1851;  that  the  lands  had  been  pro* 
tected  by  a  substantial  enclosure; 
that  plaintiffs  and  their  testator 
had  paid  the  taxes  and  assessments 
upon  the  same.    After  testator's 
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death  the  plaintiffs  had  rented  the 
premises.  There  was  no  proof  or 
pretense  of  anj  other  claim  to  the 
property  lying  either  in  grant  or  in 
claim.  Meld,  that  a  yalid  grant 
must  be  presumed  as  arising  from 
an  exclusive  and  uninterrupted 
possession  under  a  claim  of  title 
founded  on  a  conveyance  for  more 
than  twenty  yean;  that  such  a 
presumption  will  always  displace 
objections  based  on  flawa  hi  the 
proceedings  in  which  the  title  has 
had  its  source  and  protect  it  from 
being  injured  by  their  disclosure. 

Jd. 

18.  The  time  for  the  completion  of 
the  purchase  was  extended  by 
mutual  consent  to  January  17, 
1887.  Held,  that  interest  on  the 
purchase-money  should  be  com- 
puted from  that  time  only.       Id. 


STATUTES. 

Chap,  842,  Laws€fl9&8. 

Chc^.  508,  Z«w#  of  1874. 

Chap.  185,  Lawsqfl&ia. 

Chap.  454,  Laws  of 'iSSl, 

Chap,  812,  Latc9qfl^Q6. 

See    Agt(n'Y,N,T.  Arcade B.G7.,99. 

Chap,  60,  Zawg  of  1818. 

Chap,  664,  LatosoflSSS, 

Chap,  456,  Xaiw  of  1857. 

CJiap,  713,  Law$  of  1887. 

1  B.  8,  888,  §  4,  rnbd,  7. 

See  CaUin  v.  TnuUee  Trinity  Col- 
lege, 188. 

Chap.  821,  Lawe  ofVSTt, 

See  Phelan  v.  N.  W.  Mut.  L.  In». 
Co.,  147. 

Chap,  873,  Law$  o/1840.  §  3 

1  R  8,  728,  §  55,  mbd,  8 .  Id. 

782,  §  78 ;  Id.  788,  §  56,  wbd.  3, 

See    Oenet  v.  Hunt,  158. 

Chap.  483,  Zaw#  of  1885. 

Chap,  718,  Lam  oflS&7. 

See    In  re  Emton,  174. 

Chap,  850,  Zaw*  of  1866. 

Chap,  410,  Lawe  of  1882,  §  827. 

Chap.  897,  Laws  <^1888. 

1  H.  8,  888,  §  4,  mbd.  8. 

See    T.  M.  C,  A,  v.  M(myr,  ete.,  187. 

1  R,  3.  727,  §  471. 

See    Aeche  v.  Aiehe,  282. 

Chap,  606,  Laweofl^^, 

See    In  re  Un,  El.  E.  R.  Co.,  275. 

Chap,  246, 1/ime  ofie&». 

See    Mayor,  etc.,  v.  Carleton,  284. 


Chap,  140,  Z<iwf  <?/1850. 

Chap.  199.  LatM  of  1878. 

Chap.  647,  Law$ofl9t^. 

Chap.  889,  Zatwo/1875. 

See    Mayor,  etc.,  v.  Ikoenty-third  St. 

R  Co,,  811. 

2  R.  8,  87,  §  27. 

See    Smith  y.  Oym^,  830. 

2  R.  S.  66,  8  52. 

See    In  re  Wells,  m, 

Chap,  388.  Laws  of  1870,  §  87. 

See    Mayor,  etc.,  v.  Sonmbom,  428. 

1  R,  8.  726,  g  40. 

See    In  re  Grossman,  503. 

2  A  A  80,  §  56;  Id.  107,  §  5. 

See    0' Connor  \.  Hitggins,  511. 

Chap.  814,  Zaiff#  <^  1858,  §  1. 

See    Harvey  v.  McDonnell,  526. 
CA«p.  410,  Laws  of  1883,  §  86, 

«uM.  4. 
/Sto    a»Aen  V.  Ma/i/or,  etc,,  583. 

CAop.  84,  Laws  of  1871. 

iSSse    In  re  Oratrford,  560. 

Chap.  4ft8,  X<ww  (?/ 1887. 

See    PeopU  v.  J:day,  647. 

Chap.  205,  £aiw  0/I888. 

See    Perkins  v.  /Aat0  ^  N.  Y.,  660. 


STATUTE  OP  LIMITATIONS. 
See  Ldotation  of  AcnoKa. 

STIPULATION. 

1.  Where  a  stipulation  between  tlie 
parties  to  discontinue  an  action  in 
the  Marine  Court  of  the  city  of 
New  York  and  that  a  judgment 
therein  shall  be  discharged  and 
vacated  of  record  bad  been  lost, 
held,  that  the  judgment-debtor 
could  maintain  an  action  to  estab- 
lish and  compel  the  specific  per- 
formance of  the  contract;  that, 
assuming  such  debtor  had  a 
remedy  by  motion  in  the  Marine 
Court,  as  to  which  qumre^  this  was 
no  defense  to  the  action.  Deem  v- 
Milne.  803 

2.  In  such  an  action  it  appeared  that, 
upon  the  trial  of  an  action  brought 
by  the  defendant  against  the  plalnt- 
in  in  the  Supreme  Court,  the  court 
held  that  the  Marine  Court  judg- 
ment was  a  bar,  and  that  to  remove 
the  obstacle  the  parties  entered 
into  the  stipulation  to  discontinue. 
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Edd,  that  there  was  a  sufficient 
consideration  for  the  agreement. 

Id. 


STKEJSTS. 
See  Highways. 

SUBROGATION. 

Where  the  purchaser  of  the  equity 
of  redemption  of  mortgaged  prem- 
ise, who  is  under  no  personal 
liability  to  pa^  the  mortgaged 
debt,  pays  it  m  aid  of  his  own 
title,  or  procures  its  discharge  by 
giving  his  own  mortgi^e  upon  the 
premises  in  lieu  thereof,  as  against 
the  widow  of  his  grantor  who 
joined  with  her  husband  in  the 
mortgage,  but  not  in  the  deed, 
said  grantee  is  entitled  to  the  pro- 
tection of  the  mortga^'s  right  as 
against  the  dower  which  is  covered 
and  charged  by  the  mortgage. 
The  purchaser  .takes  his  Itmd 
charged  as  surety  for  the  mort- 
gage debt,  and  having  paid  it,  has 
ibe  right,  as  against  the  mort- 
gagors, to  be  subrogated  to  the 
position  of  the  mortgagee  and  to 
stand  in  equity  as  the  purchaser 
and  holder  of  his  security,  and  the 
widow  seeking  to  enforce  in  equity 
her  right  of  dower,  is  bound  to 
allow  her  due  proportion  of  the 
mortgage  debt.  Eversan  v. 
McMvXUn,,  298 


SUPERIOR  COURT  (N.  Y.  CITY). 

The  Special  Term  of  the  Superior 
Court  of  the  city  of  New  York 
has  the  power  to  suspend,  by  order, 
the  operation  of  a  judgment  ren- 
dered by  it  in  an  equity  case,  or 
to  relieve  the  defendant  from  the 
duty  of  immediate  obedience  pend- 
ing an  appeal  to  this  courts  where 
the  appeal  does  not  of  itself  re- 
lieve, and  a  mere  order  staving 
proceedings  on  the  part  of  plaintiff 
would  not  effect  that  purpose. 
QmU  V.  i>w«., etc,^  D,  dbM,0,  Co. 

472 


SUPREME  COURT. 

1.  Where  no  imdertaking  has  been 
filed  or  served  upon  appeal  to  this 
court,  the  Supreme  Court  has  no 
power  to  grant  an  order  allowing 
the  appel£nt  to  perfect  his  appetu 
by  filing  an  undertaking.  Ndnon 
V.  Tenmy,  616 

3.  Where,  in  an  action  for  the  disso- 
lution of  a  copartnership  and  for 
an  accounting,  an  order  wasentered 
by  consent  referring  it  to  a  referee 
named  to  hear  and  determine  the 
issues,  to  take  and  state  the  ac- 
counts and  report  the  amount  for 
which  judgment  should  be  entered 
in  favor  of  either  party  aeainst  the 
other,  and  where,  upon  the  report 
of  the  referee,  which  did  not  con- 
tain separate  findings  of  law  and 
of  fact  as  required  by  the  Code  of 
Civil  Procedure  (§  1023),  and  was 
otherwise  informal  and  incomplete, 
an  interlocutory  judgment  was  en- 
tered, hddy  that  the  Supreme  Court 
had  power  to  set  aside  the  report 
and  the  judgment,  and  with  the 
exercise  of  us  discretion  in  this 
respect  this  court  could  not  inter- 
fere; but  that  in  the  absence  of 
allegations  of  misconduct  on  the 
part  of  gthe  referee  the  Supreme 
Court  had  no  power  to  set  aside 
the  order  of  reference  and  all  pro- 
ceedings under  it  and  to  refer  the 
case  to  a  new  referee  to  try  the 
same,  de  novo,  but  should  have  sent 
the  case  back  to  the  referee;  also, 
that  a  provision  in  the  order  that 
the  evidence  already  taken  might, 
by  the  consent  of  both  parties,  be 
read  before  the  new  referee,  did  not 
validate  it.    Maioasv.Leony,    619 

3.  As  to  whether  relief  will  be  given 
to  an  attorney,  having  a  lien  upon  a 
judgment  for  his  costs,  against  a 
fraudulent  satisfaction  thereof  bv 
his  client  upon  a  summary  appli- 
cation by  motion,  or  will  require 
him  to  bring  suit,  is  within  Uie 
discretion  of  the  Supreme  Court, 
and  its  determination  is  not  review- 
able here.    HowittY.MerriJL   630 


SURROGATES'  COURTS. 
1.  Where,  upon  the  trial  of  an  issue 
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of  fact  b^  a  surrogate,  the  evidence 
on  each  side  is  so  nearly  balanced 
that  a  determination  either  war 
would  not  be  reversed  upon  appeal, 
it  ma}[  not  be  said  that  the  losing 
party  is  not  prejudiced  by  materi^ 
testimony  of  an  incompetent  wit- 
ness, g^ven  under  objection  and 
exception,  and  the  admission  of 
such  testimony  is  error  requiring  a 
reversal.    In  re  Eyioman,  62 

2.  Wliere  the  probate  of  a  will  is 
contested  on  the  ground  of  want 
of  testamentary  capaci^  on  the 
part  of  the  testator,  ana  that  the 
will  was  not  duly  executed,  a 
legatee  or  devisee,  who  is  not  a 
subscribing  witness,  is  not  com- 
petent, under  the  Code  of  Civil 
Procedure  (§  829),  to  testify  to 
personal  transactions  or  communi- 
c^ions  with  the  decedent,  preced- 
ing, attending  or  succeeding  the 
execution  of  the  wlU.  Id. 

8.  This  rule  excludes  not  only  testi- 
mony of  transactions  directly  be- 
tween the  witness  and  the  deceased 
and  communications  made  by  the 
latter  to  the  iormer,  but  of  any 
transaction  between  the  decease 
and  others,  in  any  portion  of  which 
the  witness  participated,  %r  any  con- 
versation in  his  hearing,  although 
not  with  or  addressed  to  him;  idso, 
any  testimony  as  to  the  acts  and 
conduct  of  the  testator  observed 
by  the  witness  tendins:  to  show 
mental  capacity.  Id 

4.  The  provision  of  said  Code 
(g  2544).  providing  that  "a  person 
is  not  disqualified  or  excused  from 
testifying  respecting  the  execution 
of  a  will  by  a  provision  therein 
whether  it  is  beneficial  to  him  or 
otherwise,"  refers  only  to  the  sub- 
.  scribing  witnesses  to  a  wiU ,  it  does 
not  operate  as  a  repeal  by  implica 
tion,  so  far  as  it  relates  to  testimony 
as  to  the  execution  of  a  will  of  the 
prohibitory  clause  above  referred 
to,  nor  does  it  authorize  or  permit 
a  beneficiary  under  tHe  will  to 
testify  where,  under  the  former 
clause,  his  testimony  would  be 
excluded.  Id, 

(I.  Although  Surrogates*  Courts  are 
courts  of  special  and  limited  juris- 
diction, where  jurisdiction  to  act 


exists  their  orders  or  decrees  are 
conclusive  until  they  are  revoked 
or  reversed  on  appeaL  (2  R.  S. ,  80, 
§  56.)    aChnnar  v.  Buggim,    511 

6.  That  conclusiveness,  in  the  absence 
of  fraud  or  collusion,  attaches  in  a 
case  where  a  jurisdictional  fact  is 
in  question  and  it  appears  there 
was  proof  with  respect  to  its  exist- 
ence, upon  which  the  surrogate 
decided.  M. 

7.  A  surrogate  is  not  confined  to  any 
form  of  procedure  or  mode  of 
proof  in  acting  upon  an  application 
for  letters  of  administration,  and 
may  take  proof  by  affidavit.      Id, 

8.  The  administration  of  assets  of  the 
estate  of  a  decedent  is  peculiarly 
within  the  cognizance  of  equity, 
and  a  Surrogate's  Court,  in  adjust- 
ing the  accounts  of  executors  or 
a£ninistrators,    is    governed   by 

Erinciples  of  equity  as  well  as  of 
iw;  it  is  not  prevented  hj  any 
rule  of  law  from  doing  exact  justice 
to  the  parties,  according  to  the 
equities,  within  the  confines  onl;^  of 
B^utory  provisions.     In  re  Hues. 

647 

9.  Y.  died,  leaving  a  widow  but  no 
children.  His  will,  after  a  pro- 
vision made  for  his  wife,  contamed 
this  clause:  "  This  provision  to  be 
accepted  by  my  wife  in  lieu  of  her 
dower  right  and  diUrilmtive  share 
in  my  estaie,  she  to  make  her  elec- 
tion, whether  she  accepts  this  pro- 
vision of  my  will,  within  sixty 
days  from  the  time  of  proving  t^Q 
same.'*  The  widow  within  the  time 
specified  made  her  election,  reject- 
ing the  provision.  The  residuary 
estate  was  given  to  a  nephew  of 
the  testator.  In  prooeedmgs  for 
the  probate  of  the  will,  held,  that, 
aside  from  her  dower  right,  the 
widow  was  entitled  to  such  share 
of  the  personal  estate  as  the  law 
would  have  given  her  had  the  de- 
ceased died  intestate.  In  re 
rowers.  fi69 

10.  The  executor  daimed  that  the 
widow  had  no  right  to  raise  the 
question  of  construction,  upon  pro- 
bate of  the  will,  as  it  involved  both 
real  and  personal  estate.  AM, 
untenable;  that  the  widow  simply 
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put  in  issue  a  disposition  of  per- 
sonal property,  and  such  a  disposi- 
tion the  Ck)de  of  Civil  Procedure 
ii  2624)  permits  a  party  to  put  in 
issue  upon  probate.  Id. 


SUSPENSION   OP   POWER  OF 
ALIENATION. 

1.  The  will  of  H.,  after  authorizing 
and  directing  his  executor  to  '  *  par- 
tition, divide  and  apportion"  his 
residuary  estate  among  his  children 
living  at  the  time  of  such  partition, 
and  the  issue  of  any  child  or 
children  who  had  died  leaving 
issue,  provided  as  follows:  "And 
I  do  hereby  give,  devise  and 
bequeath  to  each  of  my  said 
chudren  the  share  or  portion  of  my 
said  estate  so  to  be  partitioned, 
divided  and  apportioned  to  them, 
respectively,  as  aforesaid.  *  *  * 
If  any  of  my  children  shall  die 
without  issue  before  such  parti- 
tion and  division  shall  be  made, 
then  I  give  the  portion  of  such 
deceased  child  'equally  to  the 
brothers  and  sisters  of  such  de- 
ceased child.  *  *  *  If  any  of 
my  said  children  shall  die  leaving 
issue,  then  the  child  or  children 
(who  shall  be  living  at  the  time 
of  such  partition)  of  such  deceased 
child  of  mine  shall  take  and  have 
the  share  or  portion  which  the 
parent  would  have  if  living. 
*  *  *  It  is  my  will  that  my 
executor  make  the  partition  ♦  *  ♦ 
as  soon  after  my  aecease  as  prac- 
ticable, having  reference  to  the 
condition  of  my  estate;  but  as  he 
.may  find  it  necessary  to  realize 
upon  securities,  and  sell  and  con- 
vert into  money  both  real  and  i>er- 
sonal  property,  ♦  *  ♦  which 
he  may  not  be  able  speedily  to 
make  without  sacrifice  and  loss 
to  my  estate,  he  shall  not  be  com- 
pelled to  make  such  partition, 
etc.,  ♦  *  *  until  after  the  lapse 
of  five  years  from  the.probate  of 
this  will."  The  executor  was  di- 
rected, until  the  partition  of  the 
estate,  to  pay  $2,400  per  annum  to 
each  of  the  children  from  the  testa- 
tor's decease,  and  to  charge  the 
payment  to  the  child  as  part  of 
his  or  her  share  of  the  estate. 

SiCKELs— Vol.  LXVIII. 


The  executor  was  authorized  to 
take  entire  charge  of  all  the  real 
and  pei'sonal  estate,  to  lease,  col- 
lect rents,  insure,  repair,  make  in- 
vestments, pay  taxes,  etc.  All  of 
the  testator's  children  were  living 
and  of  full  age  at  the  time  of  his 
decease.  In  an  action  for  the  con- 
struction of  the  will,  held,  that  no 
unlawful  perpetuity  was  created 
by  authorizing  the  executor  to 
delay  partitiomng  the  estate  for 
five  years,  as  the  power  of  sale 
was  not  suspended;  and  that  there 
was  no  equitable  conversion  of  the 
realty  into  personalty,  the  power 
of  sale  not  being  absolute.  Mender- 
aan  v.  Benderwm.  1 

2.  Also,  hdd,  that  the  provision 
restricting  the  limitation  over  to 
such  of  the  issue  of  a  deceased 
child  as  "shall  be  living  at  .the 
time  of  such  partition,"  was  void, 
as  it  would  prevent  the  absolute 
vesting  of  the  share  in  the  issue 
of  a  deceased  cl^d  at  the  time  of 
the  parent's  death;  but  as.  it  was 
inconsistent  with  the  earlier  pro- 
visions of  the  same  clause,  and 
unnecessary,  so  far  as  the  perfect 
ing  of  a  testamentary  scheme  for 
disposing  of  the  residuary  estate 
is  concerned,  it  should  not  be 
allowed  to  prevail  over  the  jjre- 
ceding  direction,  when  by  cutting 
it  off  and  disregarding  it  as  a  void 
direction,  the  will  could  be  effect- 
uated according  to  the  plain  and 
just  intent  of  the  testator.         Id. 

8.  If  the  principal  disposition  of  a 
will  can  be  upheld,  ulterior,  con- 
tingent limitations,  which  threaten 
violation  of  statutory  rules  respect- 
ing the  ownership  of  property,  if 
separable  from  the  principal  dis- 
positions, may  and  should  be 
disregardetL  Id, 

4.  In  1858,  C,  in  contemplation  of 
marriage,  executed  a  trust  deed  of 
all  her  estate,  real  and  personal,  to 
certain  trustees  to  hold  the  same 
during  coverture  or  until  her 
death,  if  she  should  "not  survive 
her  said  coverture,"  and  apply  tlfb 
profits  and  income  "as  received, 
and  not  by  anticipation."  to  her 
sole  and  separate  use.  In  case  of 
her  death   during  coverture  the 
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deed  provided  that  the  trastees 
should  convey  and  deliver  all  the 
trust  estate  remaining  to  such  de- 
visees and  in  such  luiares  as  she 
should  by  will  direct,  and  in  de- 
fault of  any  such  direction  unto 
such  person  or  persons  "  being  her 
heir  or  heirs-at-law  as  would  be 
entitled  to  take  the  same  by 
descent  from  her  in  case  the  same 
was  land  belonging  to  her,  situate 
in  the  state  of  New  York."  The 
contemplated  marriage  took  place, 
and  C.  aied  during  coverture,  leav- 
ing two  children,  the  issue  of  the 
marriage,  surviving  her,  also  leav- 
ing a  wUl,  by  which  she  gave  all 
of  her  estate  to  the  executors  in 
trust,  to  apply  the  rents  and  profits 
to  the  maintenance  of,  or  pay  the 
same  over  to  her  children  in  equal 
parts  during  their  lives,  with  re- 
mainder, on  the  death  of  either,  of 
his  share,  to  his  heirs  and  next  of 
kin.  In  case  of  the  death  of  either 
child  during  minority  and  without 
issue,  the  whole  estate  to  be  held 
in  trust  for  the  survivor  during 
life,  with  remainder  to  his  heirs 
and  next  of  kin.  In  case  of  the 
death  of  both  children  during 
minority  and  without  issue,  the 
whcde  estate  was  given  absolutely 
to  designated  benSflciaries.  In  an 
action  for  the  construction  of  the 
will,  ?ield,  that  the  trust  deed 
created  a  valid  trust  (1  R.  S.  728, 
§  55,  sub.  8),  which  neither  the 
settlor  alone,  nor  in  conjunction 
with  the  trustees,  could  abrogate; 
that  the  power  of  disposition  re- 
served in  the  deed  was  not  an 
absolute  power  equivalent  to  abso- 
lute ownership  (1  R.  8.  783.  §  85); 
that  the  will,  therefore,  was  not  an 
exercise  by  the  testatrix  of  the 
**ju8  digponendi"  incident  of 
ownership,  but  simply  the  ex- 
ecution of  a  power  of  appoint- 
ment, and  therefore  the  question 
as  to  tne  validity  of  the  trusts  in 
the  will  was  to  be  considered  in 
view  of  the  trust  deed  and  the 
statute  of  powers  (1  R.  8.  733, 
§  78  et  8eq.\  and  the  period  during 
^  which  the  right  of  alienation 
might  be  suspended  was  to  be 
computed  **from  the  time  of  the 
creation  of  the  power"  (§  128). 
and  so  considered  the  trusts  created 
by  the  will  were  in  contravention 
of  the  statute  against  perpetuities 


as  they  were  limited  upon  and 
made  possible  a  suspension  of  the 
power  of  alienation  of  the  real 
estate  and  the  absolute  ownership 
of  the  personal  propertv  for  three 
lives,  two  of  them  not  in  being  at 
the  time  of  the  creation  of  the 
power.     GeTiet  v.  Hunt.  158 

5.  The  will  of  D.,  and  a  codicil 
thereto,  gave  his  residuary  estate 
to  his  executors  in  trust,  to  applv 
it,  or  the  proceeds  of  sale,  which 
they  were  empowered  to  make,  to 
the  establishment  and  endowment 
of  a  charitable  institution,  whose 
object  and  the  class  of  persons  to 
be  relieved  and  benefited  thereby 
should  be  the  same  as  a  charitable 
institution  named.  The  executors 
were  authorized  and  directed  to 
applv  for  and  obtain  from  the  state 
legislature,  "as  early  as  practi- 
cable," an  act  of  incorporation  of 
such  an  institution,  and  to  do  this, 
if  possible,  within  ten  years  after 
his  decease.  In  the  event  that  the 
gift  "should  be  adjudged  or 
proved  invalid  or  its  execution  be 
impossible,  either  bv  judicial  deci- 
sion or  from  anv  other  cause/'  the 
testator  directed  that  all  his  residu- 
ary estate  ^ould  be  sold  and  the 
proceeds  equally  divided  among 
certain  existing  religious  and 
charitable  corporations  named,  all 
of  whom  had  capacity  to  take. 
In  an  action  for  the  construction 
of  the  will,  held,  that  the  primary 
gift  was  invalid,  as  there  was  con- 
templated a  period  measured  bv 
years,  not  by  lives,  during  which 
,  there  would  be  no  person  m  exist- 
*  ence  by  whom  an  absolute  estate 
in  possession  could  be  conveyed, 
and  so  there  was  an  unlawful  sus- 
pension of  the  power  of  alienation; 
also,  that  the  gift  was  not  saved  bv 
the  fact  that  an  institution,  such 
as  contemplated  by  ihe  testator, 
could  have  been  incorporated 
under  the  general  law,  as  such  a 
corporation  was  not  intended  or 
directed,  but  one  formed  under  a 
special  charter;  also,  that  if  the 
will  should  be  construed  as  work- 
ing an  equitable  conversion  of  the 
real  estate  into  personalty  this 
would  not  affect  the  question,  be- 
cause considering  it  as  personalty, 
the  prohibition  of  the  statute 
against  a  suspension  of  the  abso- 
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lute  ownership  of  personal  prop- 
erty for  more  than  two  lives, 
would  apply.  Oruikshank  v. 
Mmne  far  FriefMem.  837 


TAXATION. 
See  Assessment  Aim  Taxation. 

TRIAL. 

1.  A  party  must  allege,  as  well  as 
prove,  the  facts  constituting  his 
cause  of  action,  and  a  recovery 
upon  a  cause  of  action,  not  alleged 
in  the  complaint,  although  proved 
under  objection  and  exception  on 
the  trial,  is  not  sustainable.  Clark 
V.  Poet.        •  17 

2.  Where  a  complaint  presents  a 
proper  case  for  equitable  jurisdic- 
tion the  fact  that  me  possible  result 
of  the  action  m»j  be  a  personal 
judgnient  does  not  oust  the  court  of 
jurisdiction,  or  entitle  the  defend- 
ant to  a  jury  trial.  Van  BeTheeeHaer 
V.  Van  Meneaelaefr.  207 

8.  Where,  upon  a  jury  trial,  each 
part^asksthata  verdict  be  ordered 
in  his  favor  and  neither  asks  to  go 
to  the  jury  upon  any  question  of 
fact,  the  court  is  authorized  to 
find  upon  the  facts,  and  if  there  is 
any  evidence  to  sustain  its  findings, 
it  is  conclusive  here;  by  requesting 
the  court  to  determine  the  case  as 
one  of  law,  a  party  waives'  his 
right,  if  any,  to  go  to  the  jury. 
mrtz  V.  Pmck.  223 

4.  Where  illegal  evidence  has  been 
received  without  objection,  the 
remedv  of  the  party  is  by  motion 
to  strike  it  out;  an  objection  to  its 
reception  and  an  exception  is  not 
available.  Pareone  v.  N.  T,  C7.  <fc 
H.  B.  R.  R.  Co.  865 

5.  In  an  action  by  an  executor  to  re- 
cover damages  for  the  idleged  con- 
version of  certain  promissory  notes, 
it  was  conceded  that  the  notes,  be- 
fore the  death  of  plaintiff's  testa- 
trix, belonged  to  her,  and  that 
thereafter  defendant  had  possession 
of  them.  The  issue  was  as  to 
whether  she  gave  them  to  him  or 


whether  he  wrongfully  became  pos- 
sessed thereof.  Flaintiff ,  as  a  wit- 
ness in  his  own  behalf,  testified  that  * 
a  few  hours  before  the  death  of  de- 
cedent, when  she  was  in  an  imcon- 
scious  state,  which  continued  until 
her  death,  he  saw  the  notes  in  her 
trunk;  that  just  after  her  death  he 
looked  again  and  they  were  gone, 
and  that  defendant  was  in  the 
house  and  had  an  opportunity  to 
take  them.  Defendant,  as  a  wit- 
ness In  his  behalf,  was  permitted  to 
testify  that  he  had  possession  of  the 
notes  a  week  before  the  death  of 
deceased,  and  that  they  were  in  his 
possession  when  the  executor  testi- 
fied he  saw  them  in  the  trunk;  he 
was  then  asked:  *'Did  you  ts^e 
them  (the  notes)  from  any  person 
without  their  consent  ?  "  This  was 
objected  to  as  incompetent,  under 
the  Code  of  CivU  Procedure  (§  829), 
and  was  excluded.  Hidd^  that  if  the 
ruling  was^erroneous,  as  the  testi- 
mony was  only  proper  in  rebuttal, 
not  to  establish  an  affirmative  de- 
fense, and  as  defendant,  if  believed, 
had  already  thoroughly  and  per- 
fectly rebutted  plaintiffs  evidence, 
the  error  did  not  justify  a  reversal. 
Leme  v.  Merritt,  386 

6.  It  seems  that  plaintiff's  testimony 
tended  to  establish  that  there  had 
been  no  personal  transaction  be- 
tween deceased  and  defendant  by 
which  his  possession  could  have 
been  rightful,  and  it  was  thereby 
made  competent  for  defendant  to 
testify  that  he  took  the  notes  with 
her  consent,  and  so  rightfully.  Id, 

7.  The  court,  in  submitting  the  ques-  * 
tion  as  to  whether  there  was  a  gift 
as  claimed  by  defendant,  charged 
repeatedly  that  such  a  gift  must  be 
proved  "beyond suspicion."  HM, 
error.  Id, 

8.  While  the  proof  to  establish  an 
alleged  ffift  eauM  mortis  must  be 
clear  and  convincing,  it  is  not  cor- 
rect to  charge  the  jury  that  the  pre- 
sumptions of  law  are  against  it,  or 
that  the  fact  of  the  ^ft  must  be 
proved  beyond  suspiaon.  Id, 

A  drfensd  of  failure  to  per- 
form a  condition,  not  available  unless 
set  up  in  answer. 

See  Kirtz  v.  Peck,  222 
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When  drfeMe  not  iet  up  in 

anmoer  ii  prawd  toUhout  ol^eeHon 
an  trial,  objection  may  not  be  raieed 
on  appeal. 

See  Fmoler  v.  B.  8.  Bank,  450 

See  GiBNBRAL  Term. 

Superior  Court  (N.  Y.  Citt). 


TRUSTS  AND  TRUSTEES. 

1.  The  will  of  H.,  after  authorizing 
and  directing  his  executor  to  "  par- 
tition, divicfe  and  apportion  "  his 
residuary  estate  among  his  children 
living  at  the  time  of  such  partition, 
and  the  issue  of  any  child  or  child- 
ren who  had  diea  leaving  issue, 
Provided  as  follows:  "And  I  do 
ereby  give,  devise  and  bequeath 
to  each  of  my  said  children  the 
share  or  portion  of  my  said  estate 
so  to  be  partitioned,  divided  and 
apportioned  to  them,  respectively, 
as  aforesaid.  *  ♦  *  if  any  of 
my  children  shall  die  without 
issue  before  such  partition  and 
division  shall  be  made,  then  I  give 
the  portion  of  such  deceased  cihild 
equally  to  the  brothers  and  sisters 
rtf  such  deceased  child.    *    *    ♦ 


If  any  of  my  children  shall  die 
leaving  issue,  then  the  child  or 
children  (who  shall  be  living  at 
the  time  of  such  partition)  of  such 
deceased  child  of  mine  shall  take 
and  have  the  share  or  portion 
which  the  parent  would  have  if 
living.  *  *  ♦  It  is  my  will  that 
my  executor  make  the  partition 

*  *  ♦  as  soon  after  my  decease 
as  practicable,  having  reference  to 
the  condition  of  my  estate;  but  as 
he  may  find  it  necessary  to  realize 
upon  securities,  and  sell  and  con- 
vert into  money  both  real  and  per- 
sonal property,  ♦  ♦  *  which 
he  may  not  be  able  speedily  to 
make  without  sacrifice  and  loss  to 
my  estate,  he  shall  not  be  com- 
pelled to  make  such  partition,  etc., 

*  *  ♦  until  after  the  lapse  of 
five  years  from  the  probate  of  this 
will. "  The  executor  was  directed, 
until  Uie  partition  of  the  estate, 
to  pay  $2,400  per  annum  to  each 
of  the  children  from  the  testator's 
decease,  and  to  charge  the  pay- 
ment to  the  child  as  put  of  his  or 
her  share  of  the  estate.    The  execu- 


tor was  authorized  to  take  entire 
charge  of  all  the  real  and  personal 
estate,  to  lease,  collect  rents,  insure, 
repair,  make  investments,  pay 
taxes,  etc.  All  of  the  testator's 
children  were  living  and  of  full 
age  at  the  time  of  his  decease.  In 
an  action  for  the  construction  of 
the  will,  hM,  that  no  valid  express 
trust  was  created  by  the  will,  and 
the  legal  title  to  the  real  estate 
vested  in  the  testator's  children  at 
his  death,  subject  to  the  power 
given  the  executor  to  partition; 
that  the  direction  to  partition,  etc., 
although  ineffectual  to  create  a 
valid  trust,  could  be  upheld  as  a 
power  in  trust.  MeTidermm  y.  Hen- 
dereon.  1 

2.  A  trust  estate  will  not  be  implied 
when  to  do  so  wilL  make  the  will 
conflict  with  the  statute,  and  when 
the  duties  imposed  upon  the  exe- 
cutor may  be  executed  under  a 
trust  power.  Td, 

8.  In  1858,  C,  in  contemplation  of 
marriage,  executed  a  trust  deed 
of  all  her  estate,  real  and  personal, 
to  certain  trustees  to  hold  the  same 
during  coverture  or  until  her  death, 
if  she  should  "  not  survive  her  said 
coverture,"  and  apply  the  profits 
and  income  "  as  leceived,  and  not 
by  anticipation,"  to  her  sole  and 
separate  use.  In  case  of  her  death 
during  coverture  the  deed  provided 
that  the  trustees  should  convey  and 
ddiver  all  the  trust  estate  remain- 
ing to  such  devisees  and  in  such 
shares  as  she  should  by  will  direct, 
and  in  default  of  any  such  direction 
unto  such  person  or  persons ' '  bein^ 
her  heir  or  heirs-at-Iaw  as  would 
be  entitled  to  take  the  same  by 
descent  from  her  in  case  the  same 
was  land  belonging  to  her,  situate 
in  the  state  of  Sew  York."  The 
contemplated  marriage  took  place, 
and  C.  died  during  coverture,  leav- 
two  children,  the  issue  of  the  mar- 
riage, surviving  her;  also  leaving 
a  will,  by  which  she  gave  all  of 
her  estate  to  the  executors  in  trust, 
to  apply  the  rents  and  profits  to  the 
maintenance  of,  or  pay  the  same 
over  to,  her  diildren,  in  equal 
parts  during  their  lives,  with  re- 
mainder, on  the  death  of  either,  of 
his  share,  tg  his  heirs  and  next 
of  kin.    In  case  of  the  death  of 
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either  child  during  minority  and 
without  issue,  the  whole  estate  to 
be  held  in  trust  for  the  survivor 
during  life,  with  remainder  to  his 
heirs  and  next  of  kin.  In  case  of 
the  death  of  both  children  during 
minority  and  without  issue,  the 
whole  estate  was  given  absolutely 
to  designated  beneficiaries.  In  an 
action  for  the  construction  of  the 
will,  hdd,  that  the  trust  deed  cre- 
ated a  valid  trust  (1  R  8.  728,  §  65, 
sub.  8),  which  neither  the  se'ttlor 
alone,  nor  in  conjunction  with  the 
trustees,  could  abrogate;  that  the 
power  of  disposition  reserved  in 
the  deed  was  not  an  absolute  power 
equivalent  to  absolute  ownership 
(1  R.  8.  738,  §  85);  that  the  will, 
therefore,  was  not  an  exeveise  by  the 
testatrix  of  the  "jus  disponendi" 
incident  of  ownership,  but  simply 
the  execution  of  a  power  of  ap- 
pointment, and  therefore  the  ques- 
tion as  to  the  validitv  of  the  trusts 
in  the  will  was  to  be  considered 
in  view  of  the  trust  deed  and  the 
statute  of  powers  (1  R.  8.  732, 1 78 
et  9eq.\  and  the  period  during 
which  the  rieht  of  alienation  might 
be  suspended  was  to  be  computed 
"  from  the  time  of  the  creation  of 
the  power  "  (§  128),  and  so  consid- 
ered the  trusts  created  by  the  will 
were  in  contravention  of  the  statute 
against  perpetuities  as  they  were 
limited  upon  and  made  possible  a 
suspension  of  the  power  of  aliena- 
tion of  the  real  estate  and  the  abso- 
lute ownership  of  the  personal 
property  for  three  lives,  two  of 
them  not  in  being  at  the  time  of 
the  creation  of  the  power.  OeTiet 
V.  HunU  158 

4.  Also,  held,  that  the  difflcultj^  was 
not  removed  by  the  provision  of 
the  Married  Woman^s  Act  (§  2, 
chap.  875,  Laws  of  1849),  provid- 
ing that  a  trustee  holding  any 
property  for  a  married  woman  may 
convey  the  same  to  her,  on  her 
written  request,  accompanied  by  a 
certificate  of  a  justice  of  the 
Supreme  Court  that  he  has  ex- 
amined the  property  and  made 
due  inquirv  as  to  the  capacity  of 
the  married  women  to  manage  and 
conduct  the  same;  that,  assuming 
the  trust  in  question  was  within 
that  act,  the  disability  imposed 
upon  the   trustee  of  an  express 


trust  by  the  general  statute  was 
not  removed  until  the  prescribed 
certificate  was  obtained;  but  hdd, 
that  the  act  did  not  apply;  that  it 
was  applicable  onlv  to  nominal 
tnists,  the  sole  object  of  which 
was  to  secure  a  married  woman 
in  the  enjoyment  of  her  separate 
estate.  Id. 

5.  Where  a  trustee  is  bound  to  pay 
money  to  a  beneficiary  as  a  debt, 
if  he  makes  payment  to  another 
person,  this  is  not  a  payment  of 
the  debt  and  the  monevs  paid  are 
not  the  property  of  the  beneficiaiy. 
Fowkr  V.  Bowery  Sav,  Bk,        450 

6.  In  such  case  the  beneficiary  may 
ignore  the  payment  and  sue  the 
trustee  as  his  debtor,  or  he  may 
ratify  and  adopt  the  paynient  and 
sue  the  person  who  received  the 
money,  but  he  cannot  do  both,  and 
his  election,  once  effectually  inade, 

'  is  conclusive  upon  him.  Id, 

7.  He  who  holds  a  position  of  trust 
jointly  with  others  cannot  remain 
passive,  when  he  knows  of  irregu- 
lar acts  of  his  associates,  without 
incurring  responsibility  for  such 
acts.    In  re  Mies.  647 

8.  Where  a  will  gave  the  testator's 
residuary  estate  to  his  executors  in 
trust,  with  authority  to  sell  the 
real  estate  and  to  divide  the  whole 
into  specified  parts,  each  to  be  kept 
invested  and  the  income  paid  to  a 
beneficiary  named  during  fife,  hdd, 
that  upon  the  division,  the  duties 
of  the  executors,  as  such,  ceased, 
and  they  held  the  property  as 
trustees;  and  so,  they  were  entitled 
to  double  commissions.  In  re 
Orattf<nxl.  560 


UNDERTAKING. 

Where  no  undertaking  has  been  filed 
or  served  upon  app^  to  this  court, 
the  Supreme  Court  has  no  power 
to  grant  an  order  allowing  the  ap- 
pellant to  perfect  his  appeal  by 
filing  an  undertaking.  Ifelsany. 
Tenney,  616 

When,  on  motion  to  compel  ap- 
pellant to  file  a  new  undertaking,  the 
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court  loiU  not  permit  an  undertaking 
for  costs  only. 

See  Beeman  v.  Banta  (Mem.).    615 


USE  AND  OCCUPATION. 

Before  a  recoyery  can  be  had  in  an 
action  for  use  and  occupation  of 
real  estate,  it  must  be  made  to  ap- 
pear that  the  conventional  relation 
of  landlord  and  tenant  existed  be- 
tween the  parties;  and  while  the 
possession  and  beneficial  enjoyment 
of  real  property,  with  the  consent 
of  the  owner,  is  ordinarily  sufficient 
to  sustain  an  action  upon  an  im- 
plied agreement  for  use  and  occu- 
pation, such  an  agreement  may  not 
De  implied  where  the  circumstances 
attending  the  use  and  occupation 
show  clearly  there  was  no  expecta- 
tion of  rent  by  either  party. 
CoUjfer  T.  OoUifer,  442 


WAIVER. 

Where,  upon  a  Jury  trial,  each  party 
asks  that  a  yeroict  be  ordered  in 
his  favor  and  neither  asks  to  go  to 
the  Jury  upon  any  question  of  fact, 
the  court  is  authorized  to  find  upon 
the  facts,  and  if  there  is  any  evi- 
dence to  sustain  its  flndinj^,  it  is 
conclusive  here;  by  requestmg  the 
court  to  determine  the  case  as  one 
of  law,  a  party  waives  his  ri^ht,  if 
any,  to  go  to  the  Jury.    Etrts  v. 


WARRA2^Y. 

1.  Where,  upon  sale  of  real  estate 
by  an  assignee  in  bankruptcy,  the 
notice  and  conditions  of  sale  were 
attached  together  and  signed  by 
the  parties,  ndd,  that  they  consti- 
tuted a  memorandum  by  which 
both  were  bound;  and  that  prior 
negotiations  and  oral  agreements 
were  merged  therein;  also,  that 
there  was  an  implied  warranty  that 
the  vendor  had  a  good  title,  but 
that  this  warranty  existed  only  so 
long  as  the  contract  remained 
executory,  and  as  the  terms  of  sale 
required  a  conveyance  without 
warranty  or  personal  covenant,  but 


simply  sufficient  to  pass  whatever 
right  the  vendor  had  in  the  lands 
upon  deliveiy  of  the  deed,  the 
covenant  implied  in  the  contract 
was  discharged,  and  the  grantor 
thereafter  was  only  bound  by  what- 
ever covenants  there  were  in  the 
deed.    Clark  v.  FiMt.  17 

2.  The  deed  given  by  the  assignee 
contained  a  recital  of  the  various 
proceedings  in  bankruptcy  which 
led  to  the  appointment  of  the 
assignee;  of  the  commencement  of 
a  suit  by  him  as  such  assignee 
affainst  8.,  wife  of  the  bankrupt, 
who  held  the  legal  title  of  the 
real  estate  in  question,  to  have 
such  title  adjudged  invalid,  and  a 
conveyance  of  the  premises  to  him 
in  coiudderation  of  the  discontinu- 
ance of  such  suit,  "and  other 
and  valid  considerations." 
U,  that  this  did  not  make  a 
warranty,  either  express  or  by  way 
of  covenant,  that  the  recitals  were 
true,  or  permit  a  recovery  as  for  a 
breach  on  proof  that  the  narration 
was  false,  as  it  was  not  material  to 
the  contract  contained  in  the  deed 
or  an  inducement  to  it.  Id. 


WIDOW. 

1.  L.  died  leaving  a  widow  and 
no  children.  His  will,  after  a  de- 
vise of  his  residuary  real  estate  to 
three  persons  named,  his  next  of 
kin  and  heirs,  who  were  non-resi- 
dent aliens,  contained  a  direction 
that  said  real  estate  be  sold  at 
auction  by  a  referee  appointed 
by  the  Supreme  Court,  tne  net 
proceeds  to  be  deposited  in  court 
*'  in  the  same  manner  as  money 
belonging  to  non-residents"  for 
the  use  and  benefit  of  the  devisees 
"subject  to  the  further  order  of 
the  court."  In  an  action  for  a 
construction  of  the  will,  it  app«ired 
that  two  of  the  devisees  died  be- 
fore the  testator ;  the  court  found 
that  the  gifts  to  them  lapsed,  and 
as  to  their  portions  the  testator 
died  intestate.  The  court  also 
found  that  the  direction  for  a  sale 
worked  an  equitable  conversion  of 
the  real  estate  into  personalty  and 
the  portion  so  undisposed  of  was 
to  be  distributed  as  such  ;  that  is, 
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to  the  widow  one-half  and  $2,000 
in  addition.  J9S^,  error;  that  the 
direction  for  a  conversion  was 
simply  for  the  purposes  of  the  will, 
and  while  as  to  the  non-resident 
aliens  the  doctrine  of  conversion 
would,  if  necessary,  apply  in  their 
favor,  if  not  required  for  that  pur- 
pose, a  conversion  would  not  be 
presumed ;  and,  so  far  as  the 
widow  was  concerned,  the  prop- 
erty undisposed  of,  whether  a  sale 
was  necessary  or  not,  devolved 
according  to  its  original  character. 
Fcn'ker  v.  Linden.  28 

2.  The  will  of  A.  devised  and  be- 
queathed all  his  real  and  personal 
property,  after  the  payment  of  debts 
and  funeral  expenses,  to  his  execu- 
tors, in  trust,  to  invest  and  keep  in- 
vested the  proceeds  in  certain  speci- 
fied interest-bearing  securities,  to 
pay  the  income  of  a  certain  small 
part  thereof  to  his  mother  during 
life,  and  the  balance  to  his  widow 
during   life,   including  that  be- 

Sueathed  to  the  mother  after  her 
eath,  and  after  the  death  of  the 
wife  the  remainder  over  to  the  testa- 
tor's surviving  children,  share  and 
share  alike.  In  an  action  for  the 
construction  of  the  will ,  it  appeared 
that  the  widow  and  two  cmldren 
survived  him,  one  of  whom  died 
thereafter  and  before  the  com- 
mencement of  the  action.  Tlie 
widow  claimed  the  benefit  of  the 
provision  made  for  her  in  the  will 
and  also  dower  in  the  testator's 
real  estate,  and  that  upon  the  death 
of  her  child  she,  as  next  of  kin, 
became  entitled  to  one-half  of  the 
remainder  provided  for  each  child 
and  to  an  aosolute  interest  in  pos- 
session of  one-quarter  of  the  estate 
by  reason  of  a  merger  of  her  legal 
and  equitable  interest  therein. 
Held,  untenable;  that  the  creation 
of  a  trust  for  her  life  was  incon- 
sistent with  an  implied  right  on 
her  part  to  manage  and  control  any 
part  of  the  estate;  that  from  the  fact 
that  the  testator  gave  her  the  income 
of  all  his  estate  it  was  to  be  implied 
that  he  did  not  expect  her  also  to 
take  dower;  and  that  the  will  in- 
dicated the  testator's  intent  that  all 
his  property  shduld  be  converted 
into  money;  that  the  widow's  inter- 
est in  the  trust  estate  did  not  merge 
ki  that  acquired  on  the  death  of  her 


child ;  that  there  could  be  no  merger 
because  of  the  existence  of  the  trust 
estate.    Asch^  v.  Asche,  282 

8.  Where  there  is  a  manifest  incom- 
patibility between  the  provision  for 
a  widow  in  a  will  and  dower,  the 
widow  is  put  to  an  election  be- 
tween them.  Id, 

4.  Also,  hddf  that  the  widow  by  the 
death  of  her  child  acquired  a  future 
estate,  dependent  upon  the  prece- 
dent estate  of  the  trustees,  which 
may  be  devised  but  cannot  be  en- 
joyed in  possession;  that  it  was  the 
intent  of  the  testator  to  put  the 
eorpu9  of  the  fund  beyond  tne  haz- 
ard of  impairment  and  waste  durine 
the  life  of  his  widow,  and  this  could 
not  be  defeated  or  affected  by  the 
acquisition  by  her  of  the  estates  in 
remainder.  Id. 

5.  V.  died,  leaving  a  widow  but  no 
children.  His  will,  after  a  pro- 
vision made  for  his  wife,  cOntamed 
this  clause:  "  This  provision  to  be 
accepted  by  my  wife  in  lieu  of  her 
dower  right  and  diitributive  share 
in  my  eitftte,  she  to  make  her  elec- 
tion, whether  she  accepts  this  pro- 
vision of  my  will,  within  sixty  days 
from  the  time  of  proving  the  same. " 
The  widow  within  the  time  speci- 
fied made  her  election,  rejecting 
the  provision.  The  residuary  estate 
was  given  to  a  nephew  of  the  tes- 
tator. In  proceedings  for  the  pro- 
bate of  the  will,  hSd,  that,  aside 
from  her  dower  ri|?ht,  the  widow 
was  entitled  to  sudi  share  of  the 
personal  estate  as  the  law  would 
nave  given  her  had  the  deceased 
died  intestate.    Jn  re  Vowere.    569 

/SstfDowBB.^ 


WILLS. 

1.  The  will  of  H.,  after  authorizing 
and  directing  his  executor  to  ' '  par- 
tition, divide  and  apportion "  his 
residuary  estate  among  his  ct^ildren 
livinff  at  the  time  of  such  partition, 
and  the  issue  of  anv  child  or  chil- 
dren who  had  died  leaving  issue, 
grovided  as  follows:  "And  I  do 
ereby  give,  devise  and  bequeath 
to  each  of  my  said  children  the 
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share  or  portion  of  my  said  estate 
so  to  be  partitioned,  divided  and 
apportioned  to  them,  respectively, 
as  aforesaid.  ♦  ♦  ♦  if  any  of 
my  children  shall  die  without  issue 
before  such  partition  and  division 
shall  be  made,  then  I  give  the 
portion  of  such  deceased  child 
equally  to  the  brothers  and  sisters 
of  such  deceased  child.  *  *  * 
If  any  of  my  said  children  sihall 
die  leaving  issue,  then  the  child  or 
children  (who  shall  be  living  at  the 
'  time  of  such  partition)  of  such  de> 
ceased  child  of  mine  shall  take  and 
have  the  share  or  portion  which 
the  parent  would  have  if  living. 

*  *  *  It  is  my  will  that  my 
executor  make  the  partition  «^  *  * 
as  soon  after  my  decease  as  prac- 
ticable, having  reference  to  the 
condition  of  my  estate;  but  as  he 
may  find  it  necessary  to  realize 
upon  securities,  and  sell  and  con- 
vert into  money  both  real  and  per- 
sonal property,  *  *  *  which 
he  may  not  be  able  speedily  to 
make  without  sacrifice  and  loss  to 
my  estate,  he  shall  not  be  com- 
piled to  make  such  partition,  etc., 

*  ♦  ♦  until  after  the  lapiae  of 
five  years  from  the  probate  of  this 
will. "  The  executor  was  directed, 
until  the  partition  of  the  estate,  to 
pay  $2,400  per  annum  to  each  of 
the  children  from  the  testator's 
decease,  and  to  charge  the  pay- 
ment to  the  chUd  as  part  of  his  or 
her  share  of  the  estate.  The  execu- 
tor was  authorized  to  take  entire 
charge  of  all  the  real  and  personal 
estate,  to  lease,  collect  rents,  insure, 
repair,  make  investments,  pay 
taxes,  etc.  All  of  the  testator  s 
children  were  living  and  of  full 
age  at  the  time  of  his  decease.  In 
an  action  for  the  construction  of 
the  will,  held,  that  no  valid  or 
express  trust  was  created  by  the 
will,  and  the  legal  title  to  the  real 
estate  vested  in  the  testator's  chil- 
dren at  his  death,  subject  to  the 
power  given  the  executor  to  parti- 
tion; that  the  direction  to  partition, 
etc.,  although  Ineffectual  to  create 
a  valid  trust,  could  be  upheld  as 
a  power  in  trust.  Hendenon  v. 
HBJiderwn,  1 

1.  A  trust  estate  will  not  be  implied 
when  to  do  so  will  make  the  will  con- 
flict with  the  statute,  and  when  the 


duties  fanpoted  upon  the  executor 
may  be  execnteci  under  a  trust 
power.  ia. 

8.  Also,  hM,  that  no  unlawful  per- 
petui^  was  created  by  authorizing 
the  executor  to  delay  partitioning 
the  estate  for  five  years,  as  the 
power  of  sale  was  not  suspended; 
and  that  there  was  no  equitable 
conversion  of  the  realty  into  per- 
sonalty, the  power  of  sale  not  being 
absolute.  Id, 

4.  Also,  ^«I(f,  that  one  or  more  of  the 
testator's  chilaren  could  not  main- 
tain an  action  for  partition  pending 
the  existence  of  the  right  in  the  ex- 
ecutor to  exercise  his  power,     Jd. 

5.  Also,  hdd,  that  the  provision  re- 
stricting the  limitation  over  to  such 
of  the  issue  of  a  deceased  child  as 
' '  shall  be  living  at  the  time  of  such 
partition,"  was  void,  as  it  would 
prevent  Uie  absolute  vesting  of  the 
share  in  the  issue  of  a  deceased 
child  at  the  time  of  the  parent's 
death;  but  as  it  was  inconsistent 
with  the  earlier  provisions  of  the 
same  clause,  and  unnecessary,  so 
far  as  the  perfecting  of  a  testa- 
mentary scheme  for  disposing  of 
the  residuary  estate  is  concerned, 
it  should  not  be  allowed  to  prevail 
over  the  preceding  direction,  when, 
by  cutting  it  off  and  disregarding 
it  as  a  void  direction,  the  wul  coula 
be  effectuated  according  to  the  plain 
and  just  intent  of  the  testator.  Id. 

6.  If  the  principal  disposition  of  a 
will  can  be  upheld,  ulterior,  con- 
tingent limitations,  which  threaten 
violation  of  statutory  rules  respect- 
ing the  ownership  of  property, 
if  separable  from  the  principal 
dispositions,  may  and  should  be 
disregarded.  Id, 

7.  L.  died  leaving  a  widow  and  no 
children.  His  will,  after  a  devise 
of  his  residuary  real  estate  to  three 
persons  namea»  his  next  of  kin 
and  heirs,  who  were  non-resident 
aliens,  contained  a  direction  that 
said  real  estate  be  sold  at  auction 
by  a  referee  appointed  by.  the 
Supreme  Court,  tiie  net  proceeds 
to  be  deposited  in  court  ''in  the 
same  manner  as  money  belonging 
to  non-residents"  for  the  use  ana 
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benefit  of  the  devisees,  "subject 
to  the  further  order  of  the  court." 
In  an  action  for  a  construction  of 
the  will,  it  appeared  that  two  of  the 
devisees  died  before  the  testator ; 
the  court  found  that  the  ^ts  to 
them  lapsed,  and  as  to  their  por- 
tions the  testator  died  intestate. 
The  court  also  found  that  the 
direction  for  a  sale  worked  an 
equitable  conversion  of  the  real 
estate  into  personalty,  and  the  por- 
tion so  undisposed  of  was  to  be 
distributed  as  such;  that  is,  to  the 
widow  one-half  and  $2,000  in 
addition.  Bsld,  error;  that  the 
direction  for  a  conversion  was  sim- 
ply for  the  purposes  of  the  will, 
and  while,  as  to  the  non-resident 
aliens,  the  doctrine  of  conversion 
would,  if  necessary,  apply  in  their 
favor,  if  not  required  for  that  pur- 
pose, a  conversion  would  not  be 
presumed;  and,  so  far  as  the  widow 
was  concerned,  the  property  undis- 
posed of,  whether  a  sale  was  neces- 
sary or  not,  devolved  according  to 
its  original  character.  Barker  v. 
Linden,  28 

8.  A  general  residuary  clause,  not 
circumscribed  by  clear  expressions 
in  other  parts  of  a  will,  includes 
any  property  or  interests  of  the 
testator  which  are  not  otherwise 
perfectly  disposed  of,  and  all  that 
for  any  reason  eventually  fall  into 
the  general  residue.  Biker  v. 
ComweU,  115 

9.  The  will  of  B.,  after  various  gifts 
to  charitable  societies  and  for 
specified  benevolent  purposes, 
contained  a  provision,  by  the  terms 
of  which,  in  case  of  a  misnomer 
of  any  of  the  institutions  named, 
or  of  their  incapacity  to  take,  she 
gave  the  sum  constituting  such 
Ineffectual  gift  to  her  executors 
"to  be  applied  to  the  charitable 


*  indicated  in  such 
manner  as  they  shall  be  able, 
giving  the  same,  however,  to 
Uiem,  absolutely  relying  on  their 
carrying  out  substantially"  the 
purposes  of  the  testatrix.  By  the 
next  clause  she  gave  "  all  the  rest, 
residue  and  remainder"  of  her 
estate,  "including  all  void  and 
lapsed  legacies,  if  any,  not  carried 
by  the    terms  of   the   preceding 
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clause"  to  six  charitable  societies 
named.  A  codicil,  after  various 
other  bequests,  named  fourteen 
societies  in  addition  to  those  speci- 
fied in  the  residuary  clause,  which 
the  testatrix  directed  should  share 
in  her  residuary  estate  "  remaining 
after  the  payment  of  all  the  lega- 
cies and  carrying  out  all  of  the 
trusts  and  provisions"  equally 
with  those  so  specified,  the  testa- 
trix declaring  it  to  be  her  intention 
that  the  twenty  societies  should 
receive  in  equal  shares  the  residue 
of  her  "  personal  and  of  the  pro- 
ceeds of  her  real  estate."  Follow- 
ing this  was  a  clause,  by  which,  if 
any  of  the  gifts  in  the  codicil 
should  from  any  cause  fail,  the 
testatrix  gave  the  amount  of  the 
bequest  so  failing  to  her  executors 
"  as  joint  tenants,  absolutely  in  full 
confidence,  that  they  ♦  ♦  ♦ 
will  dispose  of  such  amounts'^ 
as  the  testatrix  would  have  desired 
herself  to  do.  In  an  action  for  the 
construction  of  the  will,  hM,  that 
its  evident  purpose  wasto  leave  no 
part  of  the  estate  undisposed  of; 
that  in  no  contingency  could  the 
next  of  kin  of  the  testatrix  take 
any  benefit  by  reason  of  a  legacy 
failing  to  take  effect;  that  if  the 
executors  could  not  take  the 
amount  of  any  void  or  lapsed 
legacies,  the  same  went  into  the 
residuary  estate  and  passed  to  the 
legatees  named  in  the  residuary 
provisions,  which  included  all 
the  property  the  testatrix  died 
possessea  of  which  was  not  other- 
wise effectually  disposed  of.      Id. 

10.  In  1858,  C,  in  contemplation  of 
marriage,  executed  a  trust  deed 
of  all  her  estate;  real  and  personal, 
to  certain  trustees  to  hold  the  same 
during  coverture  or  until  her  death, 
if  she  should  "not  survive  her 
said  coverture,"  and  apply  the 
profits  and  income  "  as  received, 
and  not  by  anticipation,"  to  her 
sole  and  separate  use.  In  case  of 
her  death  during  coverture  the 
deed  provided  that  the  trustees 
should  convey  and  deliver  all  the 
trust  estate  remaining  to  such 
devisees  and  in  such  shares  as  she 
should  by  will  direct,  and  in  de- 
fault of  any  such  direction  unto 
such  person  or  persons  "  being  her 
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heir  or  heirs-at-law  as  would  be 
entitled  to  take  the  same  by  descent 
from  her  in  case  the  same  was  land 
belonging  to  her,  situate  in  the 
State  of  New  York."  The  con- 
templated marriage  took  place,  and 
C  oied  during  coverture,  leaving 
two  children,  me  issue  of  the  mar- 
riage, surviving  her,  also  leaving  a 
will  by  which  she  gave  all  of  her 
-estate  to  the  executors  in  trust,  to 
apply  the  rents  and  profits  to  the 
maintenance  of,  or  pay  the  same 
over  to  her  children  in  equal  parts 
during  their  lives,  with  remainder 
on  the  death  of  either,  of  his  share, 
to  his  heirs  and  next  of  kin.  In 
case  of  the  death  of  either  child 
during  minority  and  without  issue, 
the  whole  estate  to  be  held  in  trust 
for  the  survivor  during  life,  with 
remainder  to  his  heirs  and  next  of 
kin.  In  case  of  the  death  of  both 
children  during  minority  and  with- 
out issue,  the  whole  estate  was 
civen  absolutely  to  desiniated 
Deneficiaries.  In  an  action  for  the 
oonstruction  of  the  will,  7iM,  that 
the  trust  deed  created  a  valid  trust 
a  R.  S.  728,  §  55,  sub.  8),  which 
neither  the  settlor  alone  nor  in  con- 
junction with  the  trustees,  could 
Abrogate;  that  the  power  of  dis- 
position reserved  in  the  deed  was 
not  an  absolute  power  ^uivalent 
to  absolute  ownership  (1  K.  S.  788, 
§  85);  that  the  will,  therefore,  was 
not  an  exercise  by  the  testatrix  of 
the  '*jus  dtsponendi"  incident  of 
ownership,  but  simply  the  execu- 
tion of  a  power  of  appointment, 
tind  therefore  the  question  as  to 
the  validity  of  the  trusts  in  the 
will  was  to  be  considered  in  view 
of  the  trust  deed  and  the  statute  of 
powers  (1  R.  8.  782,  §  78  et  8eq.\ 
and  the  period  during  which  the 
right  of  alienation  might  be  sus- 
pended was  to  be  computed 
**  from  the  time  of  the  creation  of 
the  power"  (§  128),  and  so  con- 
sidered the  trusts  created  by  the 
will  were  in  contravention  of  the 
statute  against  perpetuities  as  thejr 
were  limited  upon  and  made  possi- 
ble a  suspension  of  the  power  of 
alienation  of  the  real  estate  and  the 
absolute  ownership  of  the  personal 
property  for  three  lives,  two  of 
them  not  in  being  at  the  time  of 
the  creation  of  the  power.  Genet 
T.  Hunt.  158 


11.  Whlle,as  a  general  rule,a  will  and 
codicil  are  to  be  construed  as  pMut  of 
the  same  instrument,  and  a  ccKlicil  is 
no  revocation  of  a  will  further  than 
it  is  so  expressed,  where  the  codi- 
cil contains  directions,  inconsistent 
with  provisions  of  the  will,  the 
latter  will  be  deemed  revoked  to 
the  extent  of  the  discordant  dis- 
positions, and  so  far  as  may  be 
necessary  to  give  effect  to  the  pro- 
visions of  the  codicil.  yeweau&Y, 
WetMter.  191 

12.  After  the  making  of  her  will, 
the  testatrix  sold  the  principal 
real  estate  devised  and  acquired 
other  real  estate.  She  thereafter 
executed  a  codicil  which,  after  pro- 
viding for  beneficiiuries  named  in 
the  will  without  any  reference, 
however,  to  it,  and  also  for  new 
beneficiaries,  gave  all  the  rest  and 
residue  of  her  estate,  real  and  per- 
sonal, to  certain  beueficiaries 
nam^.  It,  by  express  provision, 
revoked  so  much  of  the  will  as 
was  inconsistent  with  the  codicil. 
In  an  action  for  the  interpretation 
of  the  instruments,  held,  that  all 
of  the  provisions  of  the  will,  save 
the  clause  appointing  executors, 
were  revoked  bv  the  codicil;  but 
that,  as  said  clause  remained  in 
force,  both  instruments  were  prop- 
erly admitted  to  probate.  iS. 

18.  G.  died,  leaving  an  estate  of  over 
14,000,000.  By  his  will  he  be- 
queathed to  his  son  T.  $1,000,000 
to  be  paid  within  eighteen  months 
after  the  testator's  death.  There 
was  no  provision  for  the  payment 
of  interest  on  this  sum,  or  for  the 
support  of  the  legatee  until  it  was 
paid.  T.  was  at  the  time  about 
twenty-seven  years  of  age,  in  deli- 
cate health,  and  had  always  been 
supported  by  his  father;  ne  was 
not,  however,  absolutely  incom- 
petent to  transact  any  business, 
and  was  named  as  one  of  the  ex- 
ecutors. His  fees  as  executor,  had 
he  qualified,  would  have  been 
largely  in  exgess  of  any  sum  he 
had  annually  drawn  from  his 
father  while  living.  Heid,  that  T. 
was  not  entitled  to  any  interest  on 
the  legacy  previous  to  the  expira- 
tion of  the  time  fixed  for  its  pay- 
ment.    Thorn  v.  Garner,  188 
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14.  The  business  carried  on  by  the 
.  testator  had  been  conducted  under 

the  name  of  G.  &  Co.  The  busi- 
ness was  continued  under  the  same 
name  by  W. ,  brother  of  the  legatee, 
and  the  acting  executor.  During 
the  eighteen  months  between  the 
death  of  the  testator  and  the  pay- 
ment of  the  legacy,  certain  sums 
of  mon^  were  paia  to  T.,  amount- 
ing to  {164,000,  nominally  by  G. 
&  Oo.,  but  which  were,  in  fact, 
payments  on  account  of  the  legacy. 
At  the  end  of  the  eighteen  months 
the  balance  of  the  legacy  was 
credited  to  T.  as  payment  in  full. 
Held,  that  no  interest  was  properly 
chargeable  on  such  advances.    Id. 

15.  The  will  of  P.,  executed  in  1871, 
after  various  legacies  which  he 
directed  to  be  paicl  out  of  a  certain 
fund,  gave  a  legacy  of  $10,000  to 
the  testator's  sister  E.,  the  direc- 
tions for  the  payment  of  which 
were  as  follows:  "To  be  paid  by 
my  executors  when  it  shall  be  con- 
venient for  them,  without  regard 
to  the  time  fixed  by  law,  out  of  the 
moneys  derived  from  the  sale  of 
the  Van  Schaick  farm,  *  *  * 
or  otherwise,  as  it  shall  seem  best 
to  them.  It  is  further  my  will 
that  this  legacv  shall  be  deemed 
subservient  to  all  others. "  Follow- 
ing this  was  a  gift  of  the  residuary 
estate.  The  testator  had,  previous 
to  the  execution  of  the  will  en- 
tered into  a  contract  with  agents 
for  the  sale  of  the  farm  mentioned, 
in  city  lots.  He  died  in  March, 
1873.  Previous  to  June,  1874, 
there  had  been  paid  over  to  the 
sole  acting  executor,  or  upon  his 
order  to  the  residuary  legatee,  over 
$15,000  of  proceeds  "  derived  from 
the  sale"  of  said  lots,  and  said 
legatee  received  more  than  sufficient 
to  pay  the  legacy  to  E.  In  an 
action  against  said  executor  and 
legatee  for  an  accounting  and  to 
compel  payment  to  E.  of  said 
legacy,  held,  that  by  the  will  the 
legacv  was  charged  upon  the  land 
specified  and  the  proceeds  of  the 
sale,  which  not  only  stood  as 
security,  but  were  to  be  deemed 
the  primary  fund  from  which  such 
payment  should  be  made;  that 
when  the  residuary  legatee  took 
the  land  and  its  proceeds  she  took 
it  cum  (mere,  and  having  accepted 


the  devise  must  discharge  the  obli- 
gation resting  upon  it;  that  the 
provision  making  the  legacy  *'  sub- 
servient to  all  others  "  did  not  in- 
clude the  residuary  gift,  but  simply 
the  general  legacies;  and  that  the 
'  'convenience"  referred  to  resjjected 
the  situation  of  the  estate,  not  the 
choice  or  arbitrary  will  of  the 
executor,  and  when  all  the  other 
general  legacies  were  paid,  leaving 
a  surplus  of  the  genend  fund  intact 
for  the  residuary  legatee,  and  there 
remained  sufficient  from  the  farm 
sales  to  pay  the  legacy  to  E.,  it 
became  due  and  payable,  and  both 
the  executor,  who  had  misappro- 
priated the  money  and  the  residuary 
legatee  who  had  wrongfully  ac- 
cepted it,  became  liable  kit  its  pay- 
ment, although  there  remained 
unsold  of  the  farm  lands  sufficient 
to  pay  the  legacy.  Vim  Bensselaer 
V.  van  Bermelaer.  207 

16.  Also,  held,  that  plaintiff  was  en- 
titled to  interest  from  the  time 
when  sufficient  of  the  proceeds  of 
the  farm  sales  had  been  refldized  to 
pay  her  legacy.  Id. 

17.  The  will  of  A.  devised  and  be- 
queathed all  his  real  and  personal 
property,  after  the  payments  of 
debts  and  funeral  expenses,  to  his 
executors,  in  trust,  to  invest  and 
keep  invested  the  proceeds  in  cer- 
tain specified  interest-bearing 
securities,  to  pay  the  income  of  a 
certain  small  part  thereof  to  his 
mother  during  life,  and  the  balance 
to  his  widow  during  life,  includ- 
ing that  bequeathed  to  the  mother 
after  her  death,  and  after  the  death 
of  the  wife  the  remainder  over  to 
the  testator*  s  surviving  children, 
share  and  share  alike.  In  an 
action  for  the  construction  of  the 
will,  it  appeared  that  the  widow 
and  two  children  survived  him, 
one  of  whom  died  thereafter  and 
before  the  commencement  of  the 
action.  The  widow  claimed  the 
benefit  of  the  provision  made  for 
her  in  the  will  and  also  dower  in 
the  testator's  real  estate,  and  that 
upon  the  death  of  her  child,  she  as 
next  of  kin,  became  entitled  to 
one-half  of  the  remainder  provided 
for  each  child  and  to  an  absolute 
interest  in  possession  of  one-quarter 
of  the  estate  by  reason  of  a  merger 
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of  her  legal  and  equitable  interest 
therein.  Held,  untenable;  that  the 
creation  of  a  trust  for  her  life  was 
inconsistent  with  an  implied  right 
on  her  part  to  manage  and  control 
any  part  of  the  estate;  that  from 
the  ract  that  the  testator  gave  her 
the  income  of  all  his  estate  it  was 
to  be  implied  that  he  did  not 
expect  her  also  to  take  dower; 
and  that  the  will  indicated  the 
testator's  intent  that  all  his  prop- 
erty should  be  converted  into 
money;  that  the  widow's  interest 
in  the  trust  estate  did  not  merge 
in  that  acquired  on  the  death  of 
her  child ;  that  there  could  be  no 
merger  because  of  the  existence  of 
the  trust  estate.    Aschs  y.  Asche, 


18.  Where  there  is  a  manifest  in- 
compatibility between  the  provi- 
sion for  a  widow  in  a  will  and 
dower,  the  widow  is  put  to  an 
election  between  them.  Id, 

19.  Also,  hdd,  that  the  widow  by  the 
death  of  her  child  acquired  a 
future  estate,  dependent  upon  the 
precedent  estate  of  the  trustees, 
which  may  be  devised  but  cannot 
be  enioyed  in  i)osseBsion;  that  it 
was  the  intent  of  the  testator  to 
put  the  eormis  of  the  fund  beyond 
the  hazard  of  impairment  and 
waste  during  the  life  of  his 
widow,  and  this  could  not  be  de- 
feated or  affected  by  the  acquisi- 
tion by  her  of  the  estates  in  re- 
mainder. Jd, 

"20.  The  necessity  of  a  conversion  of 
realty  into  personalty,  to  ac- 
complish the  purposes  expressed 
in  a  will,  is  equivalent  to  an  im- 
perative direction  to  convert,  and 
effects  an  equitable  conversion.  Id, 

51.  The  will  of  R.,  after  giving  cer- 
tain specific  legacies,  gave  to  his  ex- 
ecutors his  residuary  estate  in  trust, 
with  power  to  receive  the  rents 
and  profits,  sell  and  convey  the 
property,  invest  both  the  rents  and 
profits  and  proceeds  of  sale  "and 
to  divide  and  apply  the  same  and 
income  thereof'^  as  directed,  i.  e., 
to  apply  the  income  of  two^ixths 
of  "said  residue  and  remainder" 
to  the  use  of  his  wife  for  life,  with 
remainder   over  to  his  children. 


and  to  apply  the  income  of  one- 
sixth  to  each  of  his  four  children 
during  life,  with  remainder  over 
to  the  issue  of  such  child,  and 
with  authority  to  advance  to  each 
child  a  specified  sum  out  of  the 
principal  if  the  executors  should 
deem  best.  In  the  gift  of  the 
legacies  the  testator  us^  the  words 
"give  and  bequeath,"  in  those  of 
the  residuary  estate  the  words 
used  were  **  devise  and  bequeath." 
HM,  that  the  final  and  ultimate 
division  did  not  require  a  conver- 
sion of  the  land  into  money,  nor 
was  such  a  conversion  required  as 
respects  the  intermediate  income; 
that,  therefore,  the  remaindermen 
took  a  vested  interest  in  the  lands; 
and  that  the  interests  of  thegrand* 
children  were  not  cut  ofTby  a 
foreclosure  suit,  to  which  they 
were  not  made  parties.  SchoOe  y. 
SehoOe.  361 

22.  When  the  mortgage  which  was 
foreclosed  was  asstnied  to  S.,  the 
plaintiff  in  the  f  oredosure  suit,  R. 
guaranteed  the  payment  of  one-* 
half  thereof.  After  R.'s  death  S. 
presented  a  claim  to  his  executrix, 
who  alone  qualified  and  ac^ed,  for 
one-half,  which  was  disputed. 
S.  then  began  the  foreclosure;  the 
executrix  was  made  a  defendant 
and  answered.  Pursuant  to  an 
arran^ment  between  her  and  S. 
she  withdrew  her  answer  and  exe- 
cuted a  deed  to  S.  of  R.'s  entire 
interest.  S.  in  return  withdrew 
his  claim  against  the  estate  and 
on  the  foreclosure  sale  bid  in  the 
property  for  the  full  amount  of 
the  mortgage.  Held,  that  the  deed 
was  not  a  good  execution  of  the 
power  of  sale  and  was  invalid,  as 
there  was  no  sale  such  as  the  will 
contemplated,  but  an  appropria- 
tion of  the  land  to  pay  a  aebt, 
chargeable  primarily  upon  the  per- 
sonal property,  without  an  order  of 
the  surrogate  or  proof  that  the 
personalty  was  insufficient  to  pay 
debts;  also,  that  the  surrogate  was 
powerless  to  appropriate  the  land 
to  the  payment  of  debts  except  in 
the  statutory  method.  Id. 

28.  The  will  of  D.,  and  a  codicil 
thereto,  gave  his  residuary  estate 
to  his  executors  in  trust,  to  apply 
it,  or  the  proceeds  of  sale,  wli 
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they  were  empowered  to  make,  to 
the  establishment  and  endowment 
of  a  charitable  institution,  whose 
object  and  the  class  of  persona  to 
be  relieved  and  benefited  thereby 
should  be  the  same  as  a  charitable 
institution  named.  The  executors 
were  authorized  and  directed  to 
apply  for  and  obtain  from  the  state 
legislature,  "as  early  as  practica- 
ble," an  act  of  incorporation  of  such 
an  institution,  and  to  do  this,  if 
possible,  within  ten  years  after  his 
decease.  In  the  event  that  the  gift 
"should  be  adjudeed  or  proved 
invalid  or  its  execution  be  impossi- 
ble, either  by  judicial  decision  or 
from  any  other  cause,"  the  testator 
directed  that  all  his  residuary  estate 
should  be  sold  and  the  proceeds 
equally  divided  among  certain  ex- 
isting religious  and  charitable  cor- 
porations named,  all  of  whom  had 
capacity  to  take.  In  an  action  for 
the  construction  of  the  will,  held, 
that  the  primary  gift  was  inv^d, 
as  there  was  contemplated  a  period 
measured  by  years,  not  by  lives, 
•during  which  there  would  be  no 
person  In  existence  by  whom  an  ab- 
solute estate  in  possession  could 
be  conveyed,  and  so  there  was  an 
unlawful  suspension  of  the  power 
of  idienation;  also,  that  the  gift  was 
not  saved  by  the  fact  that  an  insti- 
tution, such  as  contemplated  by  the 
testator,  could  have  been  incorpo- 
rated under  the  general  law,  as 
such  a  corporation  was  not  intended 
or  directed,  but  one  formed  under 
a  special  charter;  also,  that  If  the 
will  should  be  construed  as  work- 
ing an  equitable  conversion  of  the 
real  estate  into  personalty  this 
would  not  affect  the  question,  be- 
cause considering  it  as  personalty, 
the  prohibition  of  tne  statute 
against  a  suspension  of  the  abso- 
lute ownership  of  personal  prop- 
erty for  more  than  two  lives  would 
apply.  OmilMank  v.  Bi>me  for 
jfHendless,  887 

'24.  But,  hOd,  that  the  alternative 
and  substituted  gifts  were  valid; 
and  that  they  took  effect  and  the 
property  vested  in  the  beneficiaries 
named  at  the  death  of  the  testator. 

Id, 

-25.  By  the  codicil  the  testator  gave 
to  a  sister,  £.,  two  lots  of^  Und. 


She  died  during  his  lifetime,  ffdd, 
that  the  lapsed  devise  went  into 
the  residue.  Id. 

26  The  common-law  rule  that  lapsed 
devises  do  not  fall  into  the  residue, 
but  go  to  the  heirs  as  undisposed 
of  by  the  will,  was  done  away  with 
by  the  Revised  Statutes  (2  R.  S. 
57,  §  5),  and  there  is  now  nodiffer- 

.  ence  between  lapsed  devises  and 
lapsed  legacies,  as  it  respects  the 
operation  upon  them  of  a  general 
residuaiy  clause.  Id, 

27.  Also,  held,  that,  as  in  the  event 
which  has  hapi>ened,  of  the  vesting 
of  the  residue  in  the  corporations 
named,  there  waa  an  imperative 
direction  for  the  conversion  of  the 
real  estate  into  money,  and  a  gift 
of  the  proceeds,  rents  and  profits 
went  with  the  residue  to  the 
legatees.  Id. 

28.  The  will  of  B.  directed  his  exe- 
cutors to  divide  his  residuary  estate 
into  a  certain  number  of  equal 
shares,  one  of  which  he  gave  to 
each  of  the  children  living  at  the 
time  of  his  death,  of  six  deceased 
brothers  and  sisters  named.  Then 
followed  thiis  provision:  *'  In  case 
any  one  or  more  of  the  children 
of  either  or  any  of  my  deceased 
brothers  and  sisters  mentioned  in 
this  clause  of  my  will,  shall  die  or 
have  died  before  me  leaving  law- 
ful issue  surviving  at  the  time  of 
my  death,  then  and  in  that  case 
such  issue  of  my  deceased  nephew 
or  niece  shall  receive  the  share 
which  his  or  her  ancestor  would 
have  received  under  this  clause  of 
my  will  had  she  or  he  been  living 
at  the  time  of  my  death,  excepting 
in  the  case  of  the  issue  of  Lemuel 
Crawford,  deceased,  to  whom  this 
clause  shall  not  apply.  The  child- 
ren of  the  said  Lemuel  Crawford, 
deceased,  having  been  left  a  le^y 
in  a  former  clause  of  this  will. 
Said  Lemuel  Crawford  was  a  son 
of  a  sister  of  the  testator,  to  whose 
children  a  sixth  was  given.  Prior 
to  the  making  of  the  will  several 
of  the  children  of  the  testator's 
brothers  and  sisters,  named  in  the 
residuaiy  clause,  had  died  leaving 
issue  who  survived  the  testator. 
Held,  that  the  providon  was  not 
strictly  substitutionary,  and  the 
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said  issue  took,  irrespective  of  the 
time  of  the  death  of  their  parents, 
the  share  their  parents  would  have 
been  entitled  to  had  they  survived 
the  testator,  they  taking  as  primary 
legatees,  not  as  representatives  by 
way  of  substitution  to  interests 
given  in  the  prior  clause.  In  re 
Crawford,  866 

29.  The  cases  bearing  on  the  ques- 
tion of  construction  considered  and 
classified.  Id. 

80.  Except  in  one  instance  specific 
legacies  were  given  to  the  issue  of 
nephews  and  nieces  who  had  died 
before  the  making  of  the  will;  the 
amounts  of  these  legacies,  how- 
ever, were  not  uniform  or  identi- 
cal in  amount  with  what  they 
would  take  under  the  residuary 
clause,  and  they  were  smaller  than 
the  lega^  given  to  Lemuel  Craw- 
ford. EM,  the  fact  that  the  testa- 
tor excluded  the  issue  of  the  latter 
from  participating  in  the  residuary 
estate  because  of  the  prior  pro* 
vision  for  them,  did  not  exclude 
other  issue  similarly  situated,  as 
the  will  showed  the  intent  that 
they  should  be  included.  Id. 

81.  The  will  of  C.  gave  one-eighth  of 
her  residuary  estate  to  each  of  five 

gersons  named,  ''to  have  and  to 
old  the  same  to  them,  their  heirs 
and  assigns,  forever."  Four  of  the 
beneficiaries  died  before  the  testa- 
trix. She  left  neither  parent  nor 
descendant.  The  entire  estate  had 
come  to  the  testatrix  from  her  de- 
ceased husband ;  the  five  persons  so 
named  were  his  brothers  and  sis- 
ters, the  balance  of  the  residuary 
estate  was  given,  one-eighth  to  the 
children  of  each  of  two  brothers 
and  a  sister,  deceased.  In  other 
clauses  of  the  will  provision  was 
made  that  io  ca9e  of  the  pre-decease 
of  a  donee  his  descendants  should 
take.  HM,  that  the  gifts  to  the 
four  deceased  beneficiaries  lapsed; 
that  the  addition  of  the  word 
"heirs"  did  not  show  a  contrary 
intent;  and  that,  as  tlie  words  of 
the  will  were  clear  and  unambigu- 
ous, the  extrinsic  circumstances 
could  not  properly  be  resorted  to 
to  change  or  modify  that  meaning. 
In  re  Wells.  396 


82.  The  rule  of  the  common  law  that, 
a  legacy  or  devise,  given  with  or 
without  words  of  limitation,  lapses 
in  case  of  the  death  of  the  devisee 
or  legatee  before  the  testator,  in 
the  absence  of  express  words  to 
prevent  a  lapse,  or  of  something 
m  the  context  of  the  will  indicating 
a  contrary  intent,  is  still  in  force 
in  this  stfite,  save  so  far  as  modifi^ 
by  the  Revised  Statutes  (2  R.  S.  66, 
§  62),  i.  e.,  where  the  devise  or  be- 
quest is  to  a  child  or  descendant  of 
the  testator.  Id. 

88.  The  fact  that  words  of  inherit- 
ance are  now  unnecessary  to  con- 
vey a  fee  does  not  justify  the  con- 
struction that  their  use  in  a  will  is 
expressive  of  an  intention  that  they 
shall  be  taken  as  words  substituting 
in  place  of  a  pre-deceased  legatee 
or  devisee,  his  heirs;  having  a  well 
settled  and  understood  meaning,  a 
different  meaning  may  not  be  given 
to  the  words.  Id. 

84.  The  will  of  T.  gave  his  residuary 
estate  to  trustees  in  trust,  to  pay 
one-half  of  the  net  profits  and  in- 
come of  the  real  estate  to  the  testa- 
tor's wife,  for  the  support  and 
maintenance  of  herself  and  the 
testator's  minor  children,  and  to 
apply  the  other  half  inpayment  of 
mortgages  upon  the  real  estate,  and 
after  such  payment  to  invest  the 
residue  for  the  benefit  of  his  chil- 
dren. The  trustees  were  author- 
ized to  take  charge  of  the  testator's 
store,  stock  in  trade,  etc.,  to 
continue  the  business  until  the 
youngest  child  should  arrive  of 
age,  and  invest  the  net  proceeds; 
also  to  sell  the  personal  estate,  con- 
vert it  into  money  and  invest  the 
same  for  the  benefit  of  his  children. 
Then,  after  providing  for  an  ad- 
vancement to  each  of  his  children 
when  they  respectively  arrive  of 
age  or  marry,  the  clause  continued 
thus:  **  Immediately  upon  the  ar- 
rival of  my  youngest  child  at  the 
age  of  twenty-one  ypars,  in  case 
my  said  wife  shall  not  then  be  liv- 
ing, to  divide  all  my  estate,  real 
and  personal,  and  the  accumula- 
tions of  interest  equally  among 
my  children,  share  and  sliare  alike, 
after  deducting  all  advances  made 
as  above  provided  to  any  of  my 
children,  so  that  each  of  my  chil- 
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^  dren  shall  have  and  receive  an 
equal  share  of  mj  estate."  In  an 
action  to  obtain  a  judicial  con- 
struction of  the  will,  it  appeared 
that  one  of  four  infant  children 
living  at  the  time  of  the  testator's 
death  had  since  died  under  age 
and  without  issue.  HMy  that  the 
gift  was  not  to  the  children  as  a 
<:la88,  but  each  took  a  vested  re- 
mainder in  one  •  fourth  ot  the 
residuary  estate  dependent  upon 
the  termination  of  the  trust,  and 
that  the  share  of  the  one  who  died, 
with  the  accumulations  of  in- 
come therefrom,  descended  to  his 
heirs  or  next  of  kin,  according  to 
the  nature  of  the  property;  uso, 
that  such  descendants  were  entitled 
to  any  income  that  may  hereafter 
accrue  during  the  trust  period. 
QoeMY.  Woff.  405 

-85.  The  general  rule  that  when  a 
testamentary  gift  is  found  only  in 
a  direction  to  divide  at  a  future 
time,  the  gift  is  future  and  con- 
tinffent,  and  not  vested,  is  sub- 
ormnate  to  the  primary  canon  of 
construction,  that  the  construction 
shall  follow  the  intent  to  be  col- 
lected from  the  whole  will.       Id. 

S6.  De  B.  died  in  1878,  leaving  a' 
widow,  but  no  descendants.  By 
his  will  he  gave  his  residuary  es- 
tate to  trustees  named,  in  trust, 
to  apply  the  rents,  income  and 
profits  to  ''the  sole  use"  of  his 
wife  during  her  life;  after  her 
death  he  directed  his  trustees  to 
pay  out  of  the  capital  of  the  trust 
estate  certain  legacies  "and  to 
convey,  transfer  and  distribute  the 
jemainder  of  the  capital"  to  cer- 
tain persons  named.  He  empow- 
ered the  trustees  "  to  sell  the  whole 
or  any  part  of  the  real  estate  be- 
longing to  such  trust  estate."  He 
direct^  that  * '  the  proceeds  of  such 
sales  ♦  ♦  *•  shall  be  held  and 
managed  by  the  said  trustees 
♦  *  *  upon  the  same  trusts  and 
for  the  same  purposes  and  be  dis- 
posed of  in  the  same  manner  as 
such  real  estate  would  in  case  of 
no  such  sale."  It  was  provided, 
iiowever,  that  the  trustees  should 
not  sell  the  testator's  farm  during 
the  lifetime  of  his  wife  except  with 
her  consent,  to  be  signified  by  her 
Joining  in  the  deed,  and  that  she 


should  be  permitted  to  use  and 
occupy  the  farm  free  of  rent  so 
long  as  she  lived.  He  also  directed 
the  trustees  during  the  time  that 
his  wife  so  used  and  occupied  the 
farm  to  pay  outef  the  estate  "  all 
taxes  upon  said  farm  and  the  ex- 
penses of  keeping  the  buildings 
thereon  in  proper  repair,  and  all 
other  expenses  attending  the  proper 
upholding  and  maintaining  of  the 
same,  and  also  the  interest  upon 
any  and  all  mortgages  which  shall 
be  upon  said  farm  at  the  time  of 
his  death."  During  the  widow's 
lifetime  the  trustees  paid  the  in- 
terest accruing  upon  a  mortgage 
on  the  farm  and  the  insurance 
premiums,  taxes,  etc.,  from  the  in- 
come of  the  estate  in  their  hands. 
On  their  accounting  these  charges 
were  objected  to  by  the  executors 
of  the  widow  on  the  ground  that 
the  items  were  chargeable  to  the 
capital  of  the  estate.  JBeld,  unten- 
able; that  the  words,  "pay  out  of 
my  estate  "  wer«  not,  in  tnemsel ves, 
sufficient  to  support  the  construc- 
tion contended  for,  as  the  other 
parts  of  the  will  disclosed  an  inten- 
tion to  preserve  intact  the  carpus  of 
the  estate  for  the  ultimate  disposi- 
tion arranged  with  respect  thereto 
upon  the  death  of  the  life-tenant. 
In  re  Albertwn.  484 

87.  To  sustain  a  construction  of  a 
will,  whereby  the  capital  of  a  trust 
fund  may  be  impaired  by  using  it 
in  payment  of  taxes  and  of  inter- 
est on  mortgages  and  in  maintain- 
ing the  realty  used  by  the  life- 
tenant,  it  must  contain  words  of 
the  most  unmistakable  import 
pointing  unequivocally  in  that 
direction.  Id, 

88.  The  will  of  C.  directed  that 
$100,000  should  be  invested  and 
the  income  thereof  paid  to  his  wife 
during  her  life;  upon  her  death  the 
principal  to  be  paid  to  H.,  the  tes- 
tator's adopted  son,  if  he  shall  then 
have  arrived  at  the  age  of  twenty- 
eight  years;  if  not,  it  was  to  be 
kept  invested  and  the  income,  ap- 
plied to  his  use  until  he  arrived  at 
the  age  of  twenty-eight,  and  then 
the  principal,  with  any  accumula- 
tions of  income,  to  be  paid  to  him. 
In  case  of  his  death  before  arriving 
at  that  age,  without  leaving  lawful 
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issue,  the  will  directed  that  said 
principal  should  be  divided  among 
certain  beneficiaries  named;  if  he 
left  lawful  issue,  then  said  sum 
was  directed  to  be  paid  to  such 
issue.  The  residuary  clause  of  the 
will  provided  as  follows:  "  All  the 
rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  whereso- 
ever and  whatsoever,  and  such  as 
I  shall  hereafter  acquire,  I  do  give, 
devise  and  bequeath  to  my  adopted 
son,  *  *  ♦  to  be  paid  over  to 
him  when  he  shall  have  arrived  at 
the  age  of  twenty-eight  years." 
Following  this  were  provisions  dia- 
posinff  of  the  residuum  in  case  of 
the  death  of  H.  before  reaching 
the  age  of  twenty-eight.  C.  died, 
leaving  his  widow  and  H.  surviv- 
ing him.  H.  died  after  reaching 
theaj^  of  twenty-eight;  the  widow 
surviving  him.  On  an  application 
of  the  executors  of  C.  for  a  settle- 
ment of  their  accounts,  certain  of 
the  latter*s  next  of  kin  appeared 
and  filed  obiections  thereto,  which 
were  overruled  on  the  ground  that 
they  were  not  interested  in  the 
estate.  Held,  no  error;  that  H. 
took  a  vested  interest  in  remainder 
in  the  $100,000,  if  not  by  virtue  of 
the  clause  setting  it  apart,  at  least 
under  the  residuary  clause.  In  re 
Orouman.  508 

39.  The  will  contained  no  direction 
as  to  the  disposition  of  the  income 
of  (he  residuary  estate  until  H. 
reached  the  affe  of  twenty-eight. 
Held,  that,  under  the  Revised  Stat- 
utes (1  R  S.  726,  §  40),  the  rents 
and  profits  of  the  real  estate  were 
payable  as  they  accrued  to  H.,  he 
being  presumptively  entitled  to 
the  next  eventual  estate,  and  so  far 
as  the  residuary  estate  was  personal, 
its  income  belonged  to  H.  as  the 
owner  of  the  corpus  thereof,  and 
was  payable  to  him  as  it  accrued. 

Id. 

40.  T.  deposited  certain  moneys  in  a 
bank  and  in  a  trust  company  to  the 
credit  of  his  daughter  C.  The  first 
deposit  was  made  in  her  presence 
and  for  her  personal  use.  The  de- 
posits were  entered  in  a  pass-book 
which  was  delivered  by  T.  to  C. 
The  latter  drew  out  the  deposits  in 
bank  and  deposited  them  in  the 
trust  company,  where  they  were 


included  in  the  account  with  the. 
deposit  then  made  by  T.  T.  left 
a  will,  executed  after  all  of  the  de- 
posits, except  one  small  one,  were 
made,  by  which  various  legacies 
were  given  to  C.  Held,  that  there 
was  no  ademption  of  the  legacies 
by  the  gift  of  the  moneys  deposited 
nor  were  they  adeemed  pro  tanto 
by  the  deposit  made  after  the 
execution  of  the  will.  In  re  Craus- 
ford,  560 

41.  Where  a  will  gave  the  testator's 
residuary  estate  to  his  executors, 
in  trust,  with  authoritv  to  sell  the 
real  estate  and  to  divide  the  whole 
into  specified  parts,  each  to  be  kept 
invested  and  the  income  paid  to  a 
beneficiary  named  during  life, 
hdd,  that  upon  the  division  the 
duties  of  the  executors,  as  such, 
ceased,  and  they  held  the  property 
as  trustees;  and  so  they  were  en- 
titled to  double  commissions.    Id. 

43.  Although  a  gift  by  express  terms 
is  not  made  in  a  will,  a  legacy  by 
implication  may  be  upheld  where 
the  words  of  the  will  leave  no 
doubt  of  the  testator's  intent  and 
can  have  no  other  reasonable  inter- 
pretation.   In  re  Vowers.  569 

48.  V.  died,  leaving  a  widow,  but 
no  children.  His  will,  after  a  pro- 
vision made  for  his  wife,  contained 
this  clause:  *'  This  provision  to  be 
accepted  by  my  wife  in  lieu  of  her 
dower  right  and  dUtributiw  share 
in  my  estate,  she  to  make  her  elec- 
tion, whether  she  accepts  this  pro- 
vision of  my  will,  within  sixty 
days  from  the  time  of  proving  the 
same."  The  widow  within  the 
time  specified  made  her  election, 
rejecting  the  provision.  The  resi- 
duary estate  was  given  to  a  nephew 
of  the  testator.  In  proceedinga 
for  the  probate  of  the  will,  held, 
that,  aside  from  her  dower  right, 
the  widow  was  entitled  to  such 
share  of  the  personal  estate  as  the 
law  would  have  given  her  had  the 
deceased  died  intestate.  Id, 

44.  The  executor  claimed  that  the 
widow  had  no  right  to  raise 
the  question  of  construction,  upon 
probate  of  the  will,  as  it  involved 
both  real  and  personal  estate. 
Held,  untenable;  that  the  widow 
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simply  put  in  issue  a  disposition 
of  personal  property,  and  such  a 
disposition  the  Code  of  Civil  Pro- 
cedure (§  2624)  permits  a  party  to 
put  in  issue  upon  probate.         Id. 

45.  It  seems  the  intention  of  a  testa- 
tor to  confer  on  his  executor  power 
to  continue  a  trade  or  business  will 
not  be  deemed  to  have  been  con- 
ferred unless  it  is  found  in  the 
direct,  explicit  and  unequivocal 
language  of  the  will.  Willia  v. 
S/uirp.  586 

46.  It  seems,  also,  that  when  the 
power  simpUdter  is  conferred,  it 
only  authorizes  the  use  of  the 
fund  invested  in  the  business  at 
the  time  of  the  testator's  death; 
the  general  assets  may  not  be  used 
unless  such  an  intent  on  the  part 
of  the  testatot  is  expressed  in  the 
will.  Id. 

47.  When  such  an  intent  does  not 
appear  a  creditor  has  no  remedy 
except  to  pursue  the  assets  em- 
barked in  the  trade  or  business  at 
the  time  of  the  death.  Id. 

48.  A  testator  may,  however,  bind 
his  general  assets  for  all  of  the 
debts;  and  where  sucti  an  intent 
finds  expression  in  his  will,  in 
case  of  the  insolvency  of  the 
executor,  the  general  assets  may  be 
made  liable  in  equity  for  the 
debts.  Id. 

49.  The  will  of  8.,  after  providing 
for  the  payment  of  debts,  etc., 
gave  all  her  property  to  her  execu- 
tors, in  trust,  to  applv  the  income 
therefrom  to  the  education  and 
maintenance  of  her  only  son  until 
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he  should  arrive  at  the  age  of 
twenty-five  years,  the  property  and 
accumulations  to  be  then  divided 
equally  between  her  son  and  hus- 
band, with  cross-remainders  in 
case  of  the  death  of  either  prior 
to  the  time  of  division.  She  di- 
rected that  after  her  death  some 
legitimate  business  should  be  car- 
ried on  by  her  executors  for  the 
benefit  of  her  son,  of  which  her 
husband  should  be  retained  as 
manager  at  a  yearly  salary.  Then 
followed  this  provision:  "I  do 
hereby  authorize  and  empower 
mv  executors  to  sell  or  make  such 
other  disposition  of  my  real  and 
personal  estate  as  the  safe  conduct 
of  such  business  shall  seem  to 
them  to  require."  The  testatrix 
at  the  time  of  her  death  was  en- 
gag(;(l  in  the  merchant  tailoring 
business,  which  was  cjirried  on  by 
defendant,  her  husband  ;  he  was 
one  of  the  executors,  and  alone 
qualified,  and  continued  the  busi- 
ness after  the  death  of  his  wife. 
Plaintiffs  sold  and  delivered  to  de- 
fendant, as  executor,  certain  eoods 
for  the  purposes  of  said  busmcss. 
In  an  action  to  compel  defendant  to 
pay  the  purchase- price  of  the  goods 
out  of  the  assets  of  the  estate  in 
his  hands,  the  complaint  set  foith 
the  foregoing  facts,  and  alleged 
that,  individually,  he  was  irrre- 
sponsible.  lldd,  that  plaintiffs 
were  entitled  to  the  relief  sought ; 
that  the  provisions  of  the  will 
indicated  unmistakably  an  inten- 
tion on  the  part  of  ('he  testatrix  to 
subject  her  general  assets  to  the 
debts  of  the  business  and  to  au- 
thorize her  executors  to  contract 
debts  therein  binding  her  general 
estate.  Id. 
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